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JUDICIAL DISTRICTS, AND DISTRICT JUDGES OF- 
FICIATING AT THE ISSUANCE OF THIS VOLUME 


Number of| Counties in District Judges in District Residence 
District of Judge 
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Second........... James T. Begley.............. Plattsmouth 
Third.......-..... Jefferson H. Broady........ Lincoln 
William M. Morninge........ LincoiIn 
Frederick &. Shepherd....)Lincoln 
Willard E. Stewart.......... Lincoln 
Fourth........... Burt, Douglas 
Washington, 
Alexander C, Troup........ 
Arthur C. Wakeley.......... Omaha 
Pifth....w., Butler, Hamilton, Polk,|George F. Corcoran..... York 
5 Saunders, Seward and/Lovel S. Hastings............ David City 
York. 
Sixth.............|Boone,.. Colfax, Dodge.JIrederick W. Button...... Fremont 
Merrick, Nance andjLouis Lightnev.................... Columbus 
Platte. 


Fillmore, Nuckolls, Sa-j Ralph D. Brown..........-.--.. Crete 
line and Thayer. 


Cedar, Dakota, Dixon|Guy T. Graves.............-.-. Pender 
and Thurston. 
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Madison, Pierce, Stan-|Anson A. Welch. 
ton and Wayne. 
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Keith, Kimball, Lin- 
coln and McPherson. 


J. Leonard Tewell. 
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low. 


Fifteenth... ..| O'Neill 
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Dawes, Sheridan and 
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Sixteenth...... 
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Scotts Bluff. 


suedeeee aes Beatrice 
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McGerr, HELEN 
McGovern, Tuomas J. 
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Mayo, Francis H. 
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Mutten, M. Frank 
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O’ByrnE, Maurice B. 
Otiver, Davin H. 


O'NEILL, Ricuarp, Jr. 
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Prepen, ArtHuR B. 
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REQUARTTE, Haroip J. 
RicHarps, Frep H., Jr. 
Rosinson, JAMES C., Jr. 
Rour, Frep B. 
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During the period covered by these reports, in addi- 
tion to the cases reported in this volume, there were 44 
eases affirmed by the court without opinion. 
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CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 
JANUARY TERM, 1922 Z 


HENRY FURRER ET AL., PLAINTIFFS, Vv. NEBRASKA BUILDING 
& INVESTMENT COMPANY ET AL., DEFENDANTS. 
Frank E. SCHAAF V. STATE OF NEBRASKA. 


FILep JuLy 19, 1922. No. 21975. 


1. Contempt: PROCEEDINGS CRIMINAL IN Nature. “Proceedings for 
contempt of court are, in this state, in their nature criminal, and 
governed by the strict rules applicable to prosecutions by indict- 
ment; hence, presumptions and intendments will not in sueh 
cases be indulged in order to sustain judgment of conviction.” 
Beckett v. State, 49 Neb. 210. 


ADVICE or CoUNSEL. Advice of counsel will not 
serve generally as a shield to protect from punishment one who 
has violated the order of a court, but where the order said to have 
been violated does not in express terms forbid the action taken, 
and where the advice of counsel was honestly sought and in good 
faith given, and an examination of the record fails to disclose any 
substantial or wilful disobedience of the court’s order, a conviction 
for contempt will not be sustained. 


Error to the district court for Lancaster county: Win- 
LIAM M. MorNING, JUDGE. Reversed and dismissed. 


Burkett, Wilson, Brown & Wilson, for plaintiff in error. 


Clarence A. Davis, Attorney General, Bochmer & Boeh- 
mer, Good & Good and Fred C. Foster, contra. ; 


Heard before Morrisszy, C. J., Rose, DEAN, ALDRICH, 
Day and FLANSBURG, JJ. 


Morrissgy, GC. J. 

Frank E. Schaaf, defendant, prosecutes error from a 
conviction of contempt of court. At the suit of certain 
stockholders a receiver was appointed for the two corpora- 
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Furrer v. Nebraska Building & Investment Co. 


tions, the Nebraska Building & Investment Company and 
_ the Nebraska Hotel Company, and it was ordered that de- 
fendant corporations and their officers should immedi. 
ately upon the qualification of the receiver turn over and 
surrender to him “all of the assets and business, docu- 
ments, securities, contracts and papers of all kinds be- 
longing to the several corporations, so that the receiver 
may without hindrance or obstruction go into the com- 
plete possession of the same; that each and all of the de- 
fendants are enjoined and restrained from in any way 
interfering with the receiver in taking possession of the 
property and assets of the corporations, and from inter- 
fering in any way with the control and management of 
the matters over which his receivership extends by the 
terms of this order.” 

Defendant was president of each corporation and a 
member of its board of directors. It is charged that, not- 
withstanding this order, defendant, together with the 
other officers of each corporation, met together and, as- 
suming to act as a board of directors for the Nebraska 
Hotel Company, authorized its president to vote on be- 
half of the company any stock owned or held by it in any 
other corporation in any meeting of the stockholders there- 
ef for the election of directors or for the transaction of 
any other business, and adopted a resolution whereby the 
corporation admitted its inability to pay its debts and 
declared its willingness to be adjudged a bankrupt be- 
cause of such inability, and that they adopted a similar 
resolution with reference to the Nebraska Building & In- 
vestment Company. The information alleges that at the 
time these resolutions were adopted defendant and the 
other persons assuming to act as the board of directors 
of the several corporations “were not in charge of, and did 
not have in their care and custody any of the assets or 
property belonging to said corporation, nor were they ia 
charge or control or management of any of the business 
affairs thereof;” and alleges that at that time all of 
the assets, property and business affairs of the corpora- 
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tions had been delivered to and were under the control of 
the receiver theretofore appointed by the court. It is next 
alleged that thereafter certain persons claiming to be | 
creditors of the companies, with these resolutions as a. 
basis, made application to the United States bankruptcy 
court to have the corporations adjudged bankrupts. The 
information charges that the effect of the passage of these 
resolutions and the actions taken upon them was to hinder 
and delay the receiver in the management of the affairs of 
the corporations; that such conduct on the part of the 
several defendants was in disobedience of the order of the 
court and was a wilful attempt to interrupt the admin- 
istration of justice and impede the proceedings of the 
court. 

Defendants demurred to the information; the demurrer 
was overruled; whereupon an answer was filed, which ad- 
mitted the adoption of the resolutions set out in the in- 
formation and that petitions in bankruptcy were filed in 
the United States court for the district of Nebraska against 
the Nebraska Building & Investment Company and the 
Nebraska Hotel Company; explicitly denied that in pags- 
ing the resolutions or in taking any other step any de- 
fendant had any intention of violating the order of the 
court; and alleged that each defendant acted in good 
faith and did what he believed he had a right to do and 
under the belief that the court by its order did not re- 
strain, nor intend to restrain, them from passing the reso- 
lutions: “that before passing the said resolutions they 
were advised by their counsel, who had examined the de- 
cree of the court referred to, and said counsel advised 
them and each of them that they had a perfect right to 
pass said resolutions if they desired to do so, and that the 
passing of such resolutions would in no way be a viola- 
tion of the order of the court.” 

Trial was had to the court, resulting in a judgment 
against each ‘defendant. As to defendant Schaaf the 
court imposed a fine of $1,000, taxed him with one-third 
of the costs of the prosecution, and committed him to im- 
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prisonment in the county jail for 30 days. 
Numerous errors are assigned, but because of the view 
, we take of the record a review of the several assignments 
will not be made. It will be noted that the order which 
defendant is charged with violating does not on its face 
enjoin defendants from functioning as officers of the re- 
spective corporations, nor forbid their having recourse to 
the federal court. They are enjoined from interfering 
with the receiver in taking posession of the property or 
from interfering with his control and management of the 
matters over which his receivership extended. Had the 
court intended to restrain defendants from meeting as a 
board of directors of either corporation or from having 
recourse to any other tribunal, the intention might have 
been expressed in a few words; but such intention does 
not appear on the face of the order. Defendant expressly 
denied any intention to violate or evade the order of the 
court. And, indeed, the receiver’s possession of the prop- 
erty and his control and management of the business 
were not disturbed. 

“Proceedings for contempt of court are, in this state, 
in their- nature criminal, and governed by the strict rules 
applicable to prosecutions by indictment; hence, presump- 
tions and intendments will not in such cases be indulged 
in order to sustain judgment of conviction.” Beckett vr. 
State, 49 Neb. 210. Applying this rule to the instant case, 
we find an order which does not on its face forbid the com- 
mission of the acts charged. Out of an abundance of cau- 
tion defendant and his associates submitted a copy of the 
court’s order to men learned in the law and inquired if 
they might proceed to act as it has been shown they did 
subsequently act without violating the order of the court. 
This conduct does not indicate a wilful disregard of the 
court’s order, but rather betokens a desire to obey the 
court and respect its decrees. Having been assured by 
their attorneys that the order did not, either in express or 
implied terms, forbid their meeting as a board of direc- 
tors and adopting resolutions which might become the 
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foundation for a proceeding in the federal courts, defeud- 
ants took the action on which this prosecution rests. 

Advice of counsel will not serve generally as a shield 
to protect from punishment one who has violated the or- 
der of a court, but where the order said to have been vio- 
lated does not in express terms forbid the action taken, and 
where the advice of counsel was honestly sought and in 
good faith given, and an examination of the record fails 
to disclose any substantial or wilful disobedience of the 
court’s order, a conviction for contempt will not be sus- 
tained. See 13 C. J. 43, sec. 57, and cases cited in note. 

The judgment of the district court, in so far as it affects 
defendant Schaaf, is reversed and the proceeding dis- 
missed. 

REVERSED AND DISMISSED. 


JAMES B. EvLiorTT, APPELLEE, V. NELLIE M. QUINN BT AL., 
APPELLANTS. 


FILEp Jury 19, 1922. No. 22069. 


1. Charities: Devisk: VaAtLipity. A devise to promote the public 
good is valid and enforceable. 

2. Wills: DEVISE: Vavipiry. Unless the object of a devise is con- 
trary to the settled principles of law, or to a statute, it must be 
sustained. 


Constguction. Under familiar rules of construction, the 
court is required to consider all of the relevant circumstances 
whick surround the testator at the time his will was made and 
to give effect to his meaning. 


4. Charities: Girts: Equity. A gift for charitable uses will not 
be permitted to fail, even though a trustee be not named in the 
will, because a court of equity will name a trustee to execute the 
trust. 


5. —~——: ADMINISTRATION, “In the exercise of equity jurisdiction, 
the district courts may supervise the administration of charitable 
trusts.” Matteson v. Creighton University, 105 Neb. 219. 


AppraL from the district court for Clay county: Wu- 
LIAM A. DinwortH, Jepcn. Affirmed. 
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Ambrose C. Epperson and John E. Ray, for appellants. 
C. L. Stewart, contra. 


Heard before Moxrissey, C. J., ALDRICH, Day and 
Dpan, JJ. 


Dgan, J. 

John W. McMillan died testate, in Clay county, in Sep- 
tember, 1892. By his will James B. Elliott was appointed 
a trustee to hold an 80-acre tract of land for the use of the 
testator’s sister, Sarah E. McMillan, to whom was given 
the income from the land during her lifetime, “except such 
amount as shall be required to keep the place in repair 
and pay the taxes thereon.” ‘The testator by his will then 
provided that, at the death of his sister, “the property— 
real estate—shall become a part of the school fund of 
Clay county to be invested in good securities the interest 
whereof shall alone be used for school purposes.” The tes- 
tator’s sister died February 11, 1920. 

The court found that the will conveyed the land ‘to the 
school fund of Clay county, Nebraska; and that it was his 
intention that said property should be sold and the pro- 
ceeds thereof invested in good securities, the income there- 
from to be used for the benefit of said fund.” Certain de- 
fendants who are collateral relatives demurred to plain- 
tiff’s petition. The demurrer was overruled, and defend- 
ants have prosecuted an appeal to this court. 

Defendants argue that there is no fund in which the 
proceeds of the sale of the land may be placed, and that 
the devise is vague, uncertain and impossible of perform- 
ance. It is further argued that the paragraph of the will 
in question “lacks a fixed beneficiary and the use is in- 
definite.” , 

We do not think defendants’ argument is sound. The 
object of the devise is charitable, and the property de- 
vised is certain and definite and the beneficiary is certain 
and definite as to the class. Sections 6906, 6930, 6931, 
Rev. St. 1913, upon which plaintiff relies, and which have 
to do with school funds, were in force when the will was 
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written. Whether there is such a fund, however, is not 
of controlling importance. 

The testator was evidently interested in the welfare of 
the schools of his home county, where he had lived for 
many years, and he was desirous of promoting their in- 
terests. Neither ambiguity nor uncertainty appear and 
the trust created by the will cannot be avoided on those 
grounds. The purpose of the testator is clear. He had a 
right to bestow his own property where and as he chose, 
and it is equally clear that he was under no legal obliga- 
tion to devise the land to his collateral kindred. It is well 
settled that a devise to promote the public good is valid. 
Unless, therefore, the object of a devise is contrary to the 
settled principles of law, or to a statute, it must be gsus- 
tained and effect must be given to the provisions of the 
will, In re Estate of Nilson, 81 Neb. 809; Chapman v. 
Newell, 146 Ia. 415. 

In the Chapman case the same question was under con- 
sideration, and it was held that a bequest to the permanent 
school fund of the county was not void for uncertainty, 
even though there was no such fund specially designated 
by the statute, or because the gift was not devised to a 
person, corporation, individual or thing capable of accept- 
ing it, under the well-established rule that a charitable 
gift will not be permitted to fail because of any mistake or 
ambiguity in describing the intended beneficiaries or ex- 
pressing its purpose, if from the language of the bequest, 
when construed in the light of all the facts, the intent of 
the donor is reasonably apparent. Nor will a gift for 
charitable uses be permitted to fail, even though a trustee 
be not named, because a court of equity will name a trus- 
tee to execute the trust. In that case it is further pointed 
out that the gift would not fail in this class of cases, even 
though the testator devoted his estate to the reduction 

’ of the public tax burden. 

“A bequest to aid free public schools is valid, being as 
definite as to beneficiaries as the rules governing the sub- 
ject require; and the validity of such a bounty is not af- 
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fected by the fact that the state has provided for the main- 
tenance of such schools for all children of school age with- 
in the territory intended to be benefited.” 6 Cyc. 943. 
“The validity of a gift for educational purposes is not at- 
fected by the fact that the state has- provided for tha 
maintenance of schools for all children of school age 
within the territory intended to be benefited.” 11 C. J. 
_ 316, sec. 20. Also, 3 Pomeroy, Equity Jurisprudence (3d 
ed.) sec. 1018; Gould v. Board of Home Missions, 102 
Neb. 526. St 
_ “A bequest in trust to create a fund to be used to estab- 
lish and maintain a school ‘for the purpose of educating 
boys who reside in the state of Illinois between the ages 
of 12 to 18 years, and who are unable to educate them- 
selves,’ is not void for want of a class of boys to which 
the charity may apply, because of the existence in the 
state of a system of public free schools open to all boys 
of such age without charge, nor because of uncertainty 
as to the individual beneficiaries; such uncertainty being 
in fact.an essential element of.a valid charity.” Tincher v. 
Arnold, 147 Fed. 665. §ee, also, Vidal v. Girard’s Ears., 
2 How. (U.8.) 127, 182; Russell v. Allen, 107 U. 8. 163; 
Wilson v. First Nat. Bank, 164 Ja. 402; Matteson v. Creigh- 
ton University, 105 Neb. 219. 
. There is no room for counsel’s suggestion that it will 
be necessary for the court to put its own belief or wish in- 
to the will in order to make of it an enforceable instrument. 
Under familiar rules of construction, the court is required 
to consider all of the relevant circumstances which sur- 
rounded the testator at the time the will was made and to 
give effect to his meaning. The testator wisely couched 
the devise in broad terms, in that it merely provides for a 
fund which “shall become.a part of the school fund of 
Clay county to be invested in good securities the interest 
whereof shall alone be used for school purposes.” 
Skinner v. Harrison Township, 116 Ind. 189, is a case 
where the.testator devised a fund to “Harrison township,” 
with a provision that the interest from the fund should 
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be used for the support of its common schools. At that 
time there were 22 townships of that name in Indiana, 
and each of them was capable of holding property for ap- 
propriate public purposes. Without extrinsic evidence 
the intended beneficiary could not be identified. But the 
court decreed that the devise was intended for the town- 
ship named Harrison in which the testator resided. It 
was held that the will was neither ambiguous nor uncer- 
tain. 

The conclusion is that the trust is valid and enforceable. 
The judgment of the district court is therefore affirmed, 
with directions that such orders be made in the premises 2s 
may be necessary to give effect to the substantial intent of 
the testator. 

The judgment of the district court is 

AFFIRMED. 


WILLIAM MITCHELL, APPELLEE, V. WILLIAM L. HAWKINS 
ET AL., APPELLANTS. 


Fitep Jury 19, 1922. No. 21992. 


Boundaries. -Original monuments established during a government 
survey, when properly identified, control courses and distances. 


APPEAL from the district court for Box Butte county: 
WILLIAM H. WESTOVER, JUDGE. Affirmed. 


Burton & Reddish, for appellants. 
Mitchell & Gantz, contra. 


Heard before Morrissty, C. J., DEAN, ALDRICH and 
Day, JJ. 


Day, J. : 

This is a suit to quiet in plaintiff his title to the east 
one-half of the southwest one-fourth of section 80 and the 
east one-half of the northwest one-fourth and the north- 
east one-fourth of section 31, township 26 north, range 48 
west of the sixth P. M., Box Butte county, Nebraska. 
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Plaintiff owns the land described and has title thereto 
through mesne conveyances from the patentees. The plea 
of defendants is that they pre-empted and now own and 
occupy a tier of lots in and along the west side of the sec- 
tions described and that plaintiff is asserting title thereto. 
The sections are practically three-fourths of a mile wide, 
east and west, and there is therefore a shortage in area 
of one-fourth the usual width. The title of plaintiff covers 
land extending west to the section line. The title of de- 
fendants purports to cover a tier of lots along the west 
side of the sections. In other words, the titles of both 
parties presuppose sections a mile wide, while in fact the 
width is only three-fourths of a mile. Plaintiff's patents 
were issued long before the patent of defendants, and he 
contends that his land, according to the original govern- 
ment surveys, as shown by proved government monuments 
at section corners and at quarter-section corners, extends 
to the western boundaries of the sections, and that there- 
fore there was no land therein for defendants to acquire 
by pre-emption. The issues between the parties were raised 
by formal pleas, each side praying for affirmative relief. 
Testimony was taken at great length, and the findings of 
the trial court were in favor of plaintiff. The decree con- 
tains a plat minutely describing the boundaries of plain- 
tiff’s land according to the original government survey, 
and quieting his title and decreeing that defendants have 
no land in the sections described. Defendants have ap- 
pealed. : 

The question presented by the appeal is one of fact only. 
A careful review of the record shows a clear preponder- 
ance of the evidence in favor of plaintiff. The evidence 
shows that witnesses for plaintiff identified government 
section corners and government quarter-section corners on 
his boundary lines with such particularity and accuracy 
as to convince us that his patents included the land .as 
far west as the west line of the sections, and that conse- 
quently there was no land left in them for defendants to 
acquire by pre-emption when they procured their patent 
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from the government. The judgment of the district court 
is therefore 


AFFIRMED. 


Grorce B. WILLIAMS, ADMINISTRATOR, APPELLEE, V. 
WaLKER D. HINES, APPELLANT. 


Firep Jury 19, 1922. No. 2199%. 


1. Negligence: INgurny: ProxiMaTeE Cause. “The proximate cause 
of an injury is that cause which, in the natural and continuous; 
sequence, unaccompanied by any efficient intervening cause, pro- 
duces the injury, and without which the result would not have 
occurred.” Spratlen v. Ish, 100 Neb. 844, followed. 


2. Death: ProximaTe Cause. Where an employee suffered an in- 
jury of a broken collar bone caused by the negligence of his em- 
ployer, and eight months thereafter died from bronchial pneu- 
monia, held, in an action for damages for wrongfully causing th2 
death, that the evidence fails to show that the injury sustained 
was the proximate cause of the death. 


AppraL from the district court for Phelps county: 
Harry 8S. DuNGAN, Juve. Reversed and dismissed. 


_E. EB. Whitted, P. E. Boslaugh and J. L. Rice, for ap- 
pellant. 


W. Dz ‘Oldham and 8. A. Dravo, contra. 


Heard before Morrissey, C. J., Rose, DEAN, ALDRICH, 
Day and Fuanssure, JJ., Repick, District Judge. 


Day, J. 

This action was brought by the administrator of the es- 
tate of Charlie Morton Veal against the director general 
of railroads to recover damages sustained by the widow of 
said Veal, whose death it is alleged was caused by the 
negligent act of the defendant. The trial resulted in a 
verdict and judgment for the plaintiff for $7,000. De- 
fendant appeals. 

It appears that, while Mr. Veal was employed as a brake- 
man upon one of the interstate passenger trains of the 
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Chicago, Burlington & Quincy Railroad Company, he sus- 
tained a fracture of his collar bone and several minor 
bruises upon his head and body by the derailment of the. 
train, the accident occurring on February 19, 1918, dur- 
ing the period the railroads were being operated under 
federal control. He died October 13, 1918, of what was 
diagnosed at the time as bronchial pneumonia. 

It was the plaintiff’s. theory that the derailment of the 
train was caused by the negligence of the defendant, and 
that the proximate cause of deceased’s death was the in- 
juries he received by the derailment of the train. The 
answer denied the negligence, and specially denied that 
the death of deceased was in any wise attributable to the 
injuries he received in the aceident. 

A number of errors are assigned by the defendant, and 
argued in the brief, for a reversal of the judgment, but in 
the view we have taken of the evidence it seems unncessary 
to consider but one of them. In passing, we may observe, 
however, that we think it extremely doubtful whether the 
negligence charged in the petition was proved to be the 
cause of the derailment of the train. Assuming, however, 
that the defendant’s negligence has been established, and 
that in consequence thereof plaintiff’s decedent suffered 
a fracture of his collar bone, we come to a consideration 
of the question whether the negligence of the defendant 
was the proximate cause of deceased’s death. 

It is fundamental that a person is liable only for the 
proximate results of his negligent act. The rule of law 
is not difficult of statement, but in the affairs of life the 
relation of causes to their effects differ so widely that 
oft-times great difficulty arises in the application of the 
rule to specific cases. The term “proximate cause” has 
been defined by this court in Spratien v. Ish, 100 Neb. 844, 
as follows: “The proximate cause of an injury is that 
cause which, in the natural and continuous sequence, un- 
accompanied by any efficient intervening cause, produces 
the injury, and without which the result would not have 
occurred.” In that case the court quoted from Chicago,. 
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St. P., M. & O. R. Co., v. Elliott, 55 Fed. 949, as follows: 
“An injury that could not have been foreseen or reason- 
ably anticipated as the probable result of the negligence 
is not actionable, nor is an injury that is not the natural 
consequence of the negligence complained of, and would 
not have resulted from it, but for the interposition of 
some new, independent cause, that could not have been 
anticipated.” 

With this definition in mind, we proceed to examine the 
facts as disclosed by the record. As before stated, by the 
derailment of the train the plaintiff’s decedent suffered a 
fracture of his left clavicle. For this injury he was taken 
to the hospital and treated in the usual and approved 
method for the treatment of such an injury. The treat- 
ment required him to lie on his back, with his left arm 
at a right angle to his body, and bound in a rigid position 
to prevent movement. The injury responded to the treat- 
ment, and no unusual complicatious developed. His vital 
organs were normal; no fever developed; and the action 
of his lungs and heart were regular. On April 5 he was 
discherged from the hospital, but was required to keep 
his arm bandaged and report to the physicians from time 
to time. After leaving the hospital and during the period 
of his convalescence, he visited his friends and relatives 
in Kansas and Colorado. On August 31 he was examined 
by the company’s physician, and pronounced fit to resume 
his duties as a brakeman. On September 2 he resumed 
his former employment, and continued to work every day, 
except Sundays and September 18 and 19, until October 
4, when he was suddenly taken ill while on duty, and died 
October 18, of what was diagnosed at the time as bronchial 
pneumonia. During the period he worked he performed 
his duties as a brakeman as usual, the only difference ob- — 
served being that he seenied to favor his left arm in hand- 
ling baggage and milk cans, it being a part of his work 
to assist in such matters. On behalf of the plaintiff it 
was shown that during the time he was unable to work, 
and also after he resumed his employment, his appetite 
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was not as good as before the accident; he had lost con- 
siderable flesh, and was not as lively as before. 

The great weight of the testimony is to the effect that 
there was no connection whatever in point of causation 
between the broken collar bone and the pneumonia which 
caused the death of the deceased some eight months after 
the accident. All of the physicians agree that the kind of 
pneumonia of which deceased died was a germ disease, 
and they also agree that it was not traumatic pneumonia, 
which sometimes develops within a few hours from the 
effects of a blow or injury. The testimony of the expert 
witnesses on behalf of the plaintiff upon the question of 
the connection between the broken collar bone and the 
pneumonia, viewed in the light of the direct and cross- 
examination, is so vague and conjectural as to amount to 
but little more than a mere guess. It fails to show that 
degree of certainty required in judicial proceedings that 
the pneumonia was the proximate result of the injury sus- 
tained by the deceased. An injury, in order to be the 
proximate cause, must be the thing that directly causes 
the subsequent disease, and not merely a condition which 
enables it to independently operate. Cases are readily 
to be found, some of which are cited by the plaintiff’s 
counsel, where a physical injury has been held to be the 
proximate cause of a disease which later resulted in death; 
but an examination of the facts in the cited cases readily | 
distinguishes them from the case at bar. 

The principle here involved is discussed in Long »v. 
Omaha & C. B. Street R. Co., 108 Neb. 342, and Cincin-- 
nati, N. O. & T. R. Co. v. Perkins’ Admr., 177 Ky. 88. 

As the evidence fails to show that the death was due to 
the injury, the judgment is reversed and the cause dis- 
missed. 

: REVERSED AND DISMISSED. 
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JEREMIAH L. HEILMAN v. STATE OF NEBRASKA. 
' Firep JuLy 19, 1922. No. 22187. 


1. Embezzlement: Drrenses: RESTORATION OF FuNbD. In a prosecu- 
tion against a county treasurer for the embezzlement of county 
funds. proof that money feloniously converted by him was re- 
turned to the county treasury after the shortage had been discoy- 
ered and exposed is no defense under the Nebraska statute (Rev. 
St. 1913, sec, 8654). 


Proor. In a prosecution against a county treasurer for 
the embezzlement of county funds between two dates during his 
incumbency, the amount embezzled may be determined by adding 
felorious conversions ct different times in different amounts be- 
tween the specific dates charged. 


3. Criminal Law: EvipeNceE: Pustic Recoros. Public records kept 
by 2 county treasurer are admissible as evidence of the officer’; 
acts. when in issue. 


4. Witnesses: EvmEnce: Expert ACCOUNTANT. An expert account- 
ant who has examined books of a public officer to ascertain an 
issuable fact and compiled a statement therefrom may refresh his 
memory from the compilation and testify to the result of his ex- 
amination, where the books used by him in making his compilation 
are in court and available to both parties. 


5. Criminal Law: Harmiess Erzor. Immaterial and harmless er- 
rors in a criminal prosecution, where the evidence of defendant’s 
guilt is conclusively shown beyond a reasonable doubt, are not 
grounds for reversing a conviction. 


Erxor to the district court for Thomas ROMY: BAYARD 
H. PAINE, Jupee. Affirmed. 


Lincoln Frost, N. T. Gadd, J. H. Evans and J. W. Kin- 
singer, for plaintiff i in error. 


Clarence A. Davis, Attorney General, and W. A. Prince, 
contra. oe 


Heard before Morrissey, C. J., Lerron, Rosk, DHAN, 
ALDRICH, Day and FLANSBURG, JJ. 


Day, J. 
In the district court for Thomas county J eremiah L. 
Heilman, defendant, was convicted of embezzling, as 
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county treasurer, $9,000 of county funds. For that offense 
he was sentenced to pay a fine in double the amount of 
the embezzlement and to serve in the penitentiary a term 
not less than 1 year nor more than 21 years—statutory 
penalties. Rev. St. 1913, sec. 8654. As plaintiff in error 
defendant has brought the record of his conviction here 
for review. 

The principal grounds urged for a reversal are insuf- 
ficiency of the evidence to sustain the verdict of guilty to 
the extent of $9,000 and errors in rulings on evidence. The 
evidence is conclusive that defendant converted to his own 
use at various times county funds in different amounts. 
‘He used some of the county money in his hands as if it 
belonged to himself individually. Proof of these facts is 
not only undisputed, but items temporarily converted by 
defendant to his own use, aggregating $5,800, are conceded 
by him in his own testimony. Notwithstanding conclusive 
evidence of embezzlement to the extent of $5,800, defend- 
ant insists that he restored this money to the treasury 
and that the jury would not have found him guilty except 
for inadmissible evidence of an expert accountant who was 
erroneously permitted to testify, without a proper founda- 
tion, to a shortage of $11,372.59. In making allowances for 
errors and doubtful items in the computation of the ex- 
pert, the jury seem to have deducted $2,372.59 from his 
estimated net shortage and found the amount of the em- 
bezzlement to be $9,000. 

Under the statute defining embezzlement by a public 
officer, the return of the $5,800 feloniously converted by 
defendant to his own use is no defense. Rev. St. 1913, sec. 
8654. ‘The permanent return of the entire sum is doubt- 
ful, but in any event the felony was complete to that ex- 
tent before there was any attempt on the part of defend- 
ant to put back what had been unlawfully taken. The 
restoration was undertaken after an examiner from the 
department of trade and commerce had discovered and 
exposed a shortage. There is no presumption that the 
jury would not have found defendant guilty to the ex- 
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tent of $5,800 on proved and conceded facts, except for 
proofs of a greater shortage. 

To sustain a conviction the state was not required to 
prove the embezzlement of the exact amount charged. The 
amount embezzled may be determined by adding felonious 
conversions at different times in different amounts be- 
tween specific dates given in the information. 

’ The evidence of the expert who testified to the net short- 

age is assailed in a series of technical objections and rules 
of Jaw which may be summarized thus: Book entries 
examined by the expert were inadmissible because not 
shown to have been made. by defendant or with his as- 
sent; computations made from inadmissible books are not 
admissible; production of books is necessary to the intro- 
duction of a summary thereof; a summary is admissible 
only when the books used in making it are too complicated 
or voluminous for submission to the jury; an expert ac- 
countant should not be permitted to state conclusions not 
solely the result of computations based on the books or 
records used in making them. 

An understanding of the situation that confronted the 
trial court in ruling on evidence is necessary to a con- 
sideration of the objections enumerated. It was the duty 
of defendant to keep an accurate record and account of | 
his doings as county treasurer during his incumbencv. 
For that period he was the custodian of the public records 
belonging to the county treasurer’s office. He did not at 
all times keep proper records or make proper entries -of 
his public acts. On the contrary, there were false records 
to some extent at least. Some of the books were injured 
or destroyed by fire in the courthouse while there was a 
shortage in his accounts. The transactions involved the 
collection of taxes and the disbursements of public funds 
for a considerable period of time. In addition to compli- 
cated transactions and voluminous accounts, the work of 
estimating the amount of the embezzlements was made 
more difficult by defective and inaccurate accounts and 
books. The fire made matters worse. In this situation 
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the expert was compelled to resort to what the public 
records disclosed, using the best competent sources of in- 
formation for that purpose. He pursued that course, and 
his testimony, for what it was worth, was properly re- 
ceived in evidence for the consideration of the jury. Public 
records kept by a county treasurer are admissible as evi- 
dence of his official acts, when in issue. 

An expert accountant who has examined the books of 
a public officer to ascertain an issuable fact and compiled 
a statement may refresh his memory from the compilation 
and testify to the result. The books, records, vouchers 
and documents used by the expert in making his computa- 
tion were in court available to defendant, and the evidence 
was not objectionable on that ground. In admitting the 
testimony and conclusion of the expert, the rules of evi- 
dence were substantially followed. In this view of the 
record, the guilt of defendant to the extent of $9,000 is 
shown beyond a reasonable doubt, and such minor errors 
as may incidentally have crept into a long and complicated 
record in no wise prejudiced defendant. 

A material error has not been pointed out or found. 

AFFIRMED, 


CHARLES H. HENTHORN, APPELLEE, V. ROYAL HIGHLANDERS 
ET AL., APPELLANTS. 
Frrep Jury 19, 1922. No. 22060. 


ApprAL from the district court for Hamilton county: 
Epwarp E. Goon, Jupcn. Affirmed. 


Hainer, Craft € Lane, Miles M. Dawson and O. B. Clark, 
for appellants. 


Thomas, Vail & Stoner, contra. 


Heard before MorrissEy, C. J., Rosz, DEAN, ALDRICH, 
Day and FLANSBURG, JJ. 


FLANSBURG, J. 
This was an action brought by plaintiff, Henthorn, 


Vor. 109] JANUARY TERM, 1922. 19 


Farmers Investment Co. v. O’Brien. 


against the Royal Highlanders, a fraternal beneficiary as- 
sociation, to recover an instalment upon a “pioneer cec- 
tificate,” under a provision providing for the payment of 
endowments. The trial court entered judgment in favor 
of the plaintiff. The defendant and interveners appeal. 

The questions are the same as have been covered in the 
case of Kennedy v. Royal Highlanders, p. 24, post, and 
the decision there is controlling in this case. 

The judgment of the. lower court is therefore 

AFFIRMED. 


FARMERS INVESTMENT COMPANY, APPELLEE, V. ALMEDA Z, 
O’BRIEN, APPELLANT. 


Fitep Jury 19, 1922. No. 22092. 


1. Vendor and Purchaser: DISCHARGE OF INCUMBRANCE: Walver. The 
right of a purchaser of land under a written contract to have an 
existing mortgage or other incumbrance discharged before ac 
cepting title may be waived by parol. 


2. Homestead: Conveyance. A contract for the sale of homestead 
property signed by both husband and wife, though not acknowl. 
edged, when made at the same time with a warranty deed to the 
property, which deed they both execute, and duly acknowledge, 
and which is delivered in escrow, held to be a valid contract. 


3. Vendor and Purchaser: ConTrRacT: WAIVER OF CONDITIONS. When 
a contract provides for the furnishing of an abstract by the ven- 
dors, and the vendee, after the execution of the contract, consents 
to procure the abstract and have it brought down to date, and 
from the purchase moneys in its hands, due on the contract, to 
pay off certain charges against the land, held, that there is a 
waiver of the strict terms of the contract which require the vendor 
to do those things. 


4, —— BreacH. And where the vendee has so under- 
taken és have the abstract brought down to date, and an attach- 
ment is levied against the land on a claim for $125, the vendor in 
the meantime having moved out of the state, held, that the vendea 
cannot declare the vendor guilty of a breach of contract in not 
having the lien satisfied and the abstract extended, until the ven- 
dor has been informed of the attachment and has been given rea- 
sonable opportunity to satisfy it. 


20 NEBRASKA REPORTS. [ Vor. 109 


Farmers Investment Co. v. O’Brien. 


APPEAL from the district court for Harlan county: 
Lewis H. BLACKLEDGE, JuDGE. Reversed. 


Bernard McNeny and J. @. Thompson, for appellant. 


Burkett, Wilson, Brown & Wilson, Clark Jeary, Clar- 
ence G. Miles and O. EH. Shelburn, contra. 


Heard before Morrissey, C. J. Rosh, DEAN, ALDRICH 
and FLANSBURG, JJ. 


FLANSBURG, J. 

This was an action by the plaintiff, Farmers Investment 
Company, to recover from the defendant, Almeda Z. 
O’Brien, $1,000 and other moneys paid under a contract 
whereby the plaintiff company had agreed to purchase 
from defendant a certain farm. The trial court found in 
favor of the plaintiff and entered a judgment for a return 
to plaintiff of the moneys so paid by it. From that judg- 
ment, the defendant appeals. 

.The contract provided that plaintiff should pay $13,250 
for the farm; $1,000 of this consideration was to be paid 
immediately, and defendant was to furnish to the plaintiff 
an abstract of title and deliver warranty deed on or before 
January 1, 1919; plaintiff was to assume a mortgage of 
$4,000 upon the land and was to pay the remainder of the 
purchase money to the defendant on March 1, 1919. 

The land in controversy was the homestead of the de- 
fendant. The contract was in writing and signed by the 
defendant and her husband, but not acknowledged. How- 
ever, at the same time with the execution of the contract, 
and as a part of the same transaction, a warranty deed 
covering the property was duly executed and acknowledged 
by both the defendant and her husband and the deed, to- 
gether with the writtén contract, placed in escrow in a 
bank. 

The principal ground upon which the plaintiff bases its 
claim for recovery is that this contract, not having been 
acknowledged by both husband and wife, was utterly. void, 
and that the payments made by the plaintiff to the de- 
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fendant under it could be recovered as upon an action for 
money had and received. 

It is true that this court has many times held that a con- 
tract for the sale of a homestead, not duly executed and 
acknowledged by both husband and wife, is utterly void, 
but those cases are where there was one instrument only 
evidencing the agreement, and that instrument was either 
not signed, or not signed and acknowledged, by both par- 
ties. In this case an instrument, in effect a part of the 
contract between the parties, and that part a warranty 
deed, which has to do with the conveyance of the property, 
was duly executed and acknowledged by both husband and 
wife in strict accord with the requirements of the statute. 
Surely the purchaser cannot be allowed to escape upon 
the alleged ground that both husband and wife have not 
consented to a conveyance of the homestead and have not 
executed a proper instrument as required by the statute. 
To allow that to be done would, indeed, be to lose sight of 
the object of the statute. The statute was not intended to 
' protect nor to furnish technical defenses to purchasers 
of homestead property, but its object was one in the in- 
terest of society generally, to protect the home and to pre- 
vent its conveyance except by the joint consent of both 
husband and wife expressed in writing and duly acknowl- 
edged. Is anything more needed to express such joint con- 
sent to the conveyance of the homestead than a warranty 
deed duly executed and acknowledged by both such parties 
at the same time and as a part of the same transaction 
where both husband and wife sign a written contract agree- 
ing to make that very conveyance? Such instruments, 
when so made, are to be construed together and held to 
constitute an entire agreement. Were we to hold that 
agreement void, it would be to lose sight entirely of the 
object and purpose of the Jaw, and to furnish the pur- 
chaser of the property a means of escape without any 
sound reason and justification and certainly when no such 
release of obligation was intended by the statute. Len- 
naurte v. Montgomery, 138 Minn. 170; Epperly v. Ferguson, 
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118 Ia. 47; Smith v. Kibbe, 104 Kan. 159, 

Plaintiff, as a further contention, argues that the de- 
fendant has defaulted in the performance of his contract, 
in that he did not furnish, within the time agreed, an ab- 
stract of title; that interest had become due and delinquent 
upon the $4,000 mortgage; and that commission notes al- 
so, really constituting a part of the interest charge on this 
mortgage, had not been paid, all of which constituted a 
lien upon the land; furthermore, that on March 5, 1919, 
an attachment had been issued against the land on a claim 
of $125, and that this lien stood unsatisfied. 

The testimony of the defendant, which stands uncontra- 
dicted in the record, and therefore that issue should not 

‘have been submitted to the jury, is to the effect that an 
understanding was had with the plaintiff subsequently to 
the making of the written contract, whereby the plaintiff 
consented to procure the abstract from the person who | 
held the $4,000 mortgage and have it extended, and that 
plaintiff would pay out of the purchase moneys to be 
paid by plaintiff on the contract the delinquent inter 
est and taxes in amounts due up to March 1, 1919. 

The attachment above mentioned was not levied upon 
the land until March 5, 1919, at a time when the per- 
formance of contract should have been fully consummated. 
Had the plaintiff procured the abstract to be extended, as 
it had undertaken to do, and paid off interest and taxes out 
of the moneys held in its hands, and which moneys were 
due from it upon the contract, it could have received de- 
livery of the deed before the attachment lien attached, and 
its title would have been free from that lien. But this the 
plaintiff did not do. The defendant had in the meantime 
moved to New Mexico, and it does not appear that plain- 
tiff made any bona fide effort to notify or reach an under- 
standing with the defendant with respect to the attach- 
ment lien. 

In fact, the plaintiff had never made objection on the 
ground that the abstract was not furnished within the time 
required, nor that the interest and commission notes on 
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the mortgage were not taken care of, nor that an attach- 
ment had been levied upon the property until it filed its 
reply in this case. 

The plaintiff, having undertaken to have the abstract 
extended to date, so as to show the condition of the title, 
and having agreed to retain from the purchase money suf- 
ficient to cover the interest and charges incidental to the 
$4,000 mortgage, must, to that extent, be held to have 
waived strict performance of those particular requirements 
on the part of the defendant that his written contract 
otherwise called for. The plaintiff, in the position in which 
it found itself on March 1, 1919, with some $8,000 in its 
hands still due to the defendant upon the contract, was 
fully in position to protect itself and gain a good title as 
against any lien charge growing out of the attachment 
filed five days later, and no doubt could easily have ar- 
ranged, had it desired to do so, for a retention from the 
purchase price of funds sufficient to satisfy the attachment 
lien after it had attached, or could have had a direct and 
immediate payment of that lien by the defendant had she 
been notified. That having been its position and having. 
to such extent relieved the defendant from strict perform- 
ance of the contract, the plaintiff cannot in justice now 
be allowed to declare the contract forfeited by reason of 
an alleged technical default on the part of the defendant, 
and which default has in fact been to some extent con- 
tributed to by the plaintiff itself. 

On August 27, 1919, defendant satisfied the attachment 
lien, and there is evidence, to some extent indefinite, to 
show she has paid the past due interest and commission 
notes. As ‘the record stands, the defendant was entitled to 
have had the case against her dismissed and should have 
been. allowed to pursue her remedy upon the contract. The 
case is therefore reversed and remanded for further pro- 
ceedings. 

REVERSED. 
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Earu E. KENNEDY ET AL., APPELLANTS, V. RoyAL HIGH- | 
LANDERS ET AL., APPELLANTS: ANDREW GROSSHANS 
ET AL., APPELLEES. 


Firep Jury 19, 1922. -No. 22346, 


1. Insurance: MuruaL BENEFIT ASSOCIATIONS: AMENDMENTS OF By- 
Laws. A mutual benefit association may amend its by-laws to in- 
crease the amount of assessments or make reasonable amend- 
ments, affecting the organization, government and internal work- 
ings of the order, but it has no power to cancel the obligations of 
its contract, or to reduce the benefits payable thereunder, though 
the member has agreed to be bound by the laws of the society as 
they stood when he entered, or as they might thereafter be 
amended. 


Powers. Where a statute provides for the or- 
seuleatinn of mutual benefit associations under it, a recognition 
by the legislature of particular powers as existing in such asso- 
ciation may be construed as a grant of those powers to the associ- 
ation which organized under the act. 


Srarures: Construction. Section 1 of the laws of 1895 
relating to mutual benefit associations (Laws 1895, ch. 42) me.,- 
tions as among the powers of such associations the power to write 
endowments, but by section 16 following it is provided that no 
association, operating upon the assessment plan, shall be per- 
mitted to do business in this state which promises any indemnity 
upon any other event than that of the death or disability of the 
member. The two provisions being directly contradictory to each 
other, as applied to companies operating upon the assessment plan, 
held to raise such confusion and ambiguity that the contempora- 

' neous construction, given tothe statute by the officers charged with 
the authority to enforce it, and by the society, for a long number 
of years, would be looked to as bearing great weight upon the 
question as to what interpretation should be given by the court. 


4, Statutes: Construction. The construction placed upon a statute 
by the officers charged with the enforcement thereof in the dis- 
charge of their duties at or near the time of its enactment, and 
whick construction has been acquiesced in and recognized by those 
governed by the statute for a long period of years, will be fol- 
lowed by the courts, unless such construction can be said, from 
the terms of the statute, to be erroneous and a construction which 
could not have been reasonably given to it. 
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5. Insurance: “ASSESSMENT PLAN.” An association, organized under 
the act, which issued benefit certificates and provided for payment 
by its members of a per capita tax of not over $1 a year and for 
regular monthly payments of a given amount, determined by the 
age of the member at the time of his making application for in- 
surance, such rates being fixed by the by-laws and subject to 
change by the society at any time it found necessary in order to 
meet the needs of the society, and which association had no plaa 
to create a legal reserve, but only to collect such amounts as to 
provide an emergency fund to meet current losses, held to be a 
society operating upon the “assessment plan,’ within the mean- 
ing of the term as used in the statute. 


APPEAL from the district court for Hamilton county: 
Epwarp E. Goop, Juper. Affirmed. 


E. J. Hainer, Miles M. Dawson and O. B. Clark, for ap- 
pellants. 


Thomas, Vail & Stoner, contra. 


Heard before Morrissey, C. J., Rose, DEAN, ALDRICH, 
Day and FLANSBURG, JJ. 


FLANSBURG, J. 

This was a proceeding brought by certain members of 
the Royal Highlanders, a fraternal beneficiary association, 
against the association and other members who were hold- 
ers of what were called “pioneer certificates.” These cer- 
tificates contained a provision for the payment of endow- 
ments. The object of the suit was to enjoin the society 
from paying such endowments on the ground that the pro- 
visions were unenforceable. The trial court denied the re- 
lief, held the endowment provision good and dismissed the 
proceeding. An appeal is taken from that order. 

Prior to the year 1887 there were no laws particularly 
applying to mutual benefit associations, such associations 
being incorporated under the general insurance statutes. 
In 1887 a statute was enacted (Laws 1887, ch. 18) pro- 
viding that secret societies and associations, where the 
management and control was confined to the membership 
of the society, and which, in addition to benevolent and 
fraternal features, issued certificates of indemnity, calling 
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for payment of certain sums in case of death, disability 
or sickness of its members, should be exempt from the gen- 
eral insuranée laws, but should be subject to other spe- 
cific regulation. In 1895 a further statute of like import 
was enacted. Laws 1895, ch. 42. It provided for the or- 
ganization of such societies not incorporated, and required 
all mutual benefit associations to submit their articles to 
the auditor of state and attorney general for their ap- 
proval. Each corporation organized under the act, it was 
provided, must, before commencing business, have appli- 
cations for insurance upon at least 250 lives for $1,000 
each, and, where any such association did not have mem- 
bership sufficient to pay the full amount of the certificate 
on an assessment, the association was required to signify 
in red ink on the application that the benefit was payable 
only in event that sufficient be collected upon an assess- 
ment tO meet it. In 1896 the Royal Highlanders organ- 
ized under this latter statute. For a period of two years, 
up to January 1, 1898, the association issued what was 
called its “pioneer certificates.” These contained pro- 
visions providing for the payment of the face of the 
policy as an endowment, in instalments of 10 per cent. a 
year, to members who reached the age of 50 years and 
had been a member in good standing for 20 years or 
more. : 

In 1919 the association amended its by-laws, the object 
and purpose of which amendment was to cancel the en- 
downient provisions and hold them nugatory. It is argued 
that this was authorized under the reserve power of the 
society to amend its by-laws. The reserve power is based 
upon the provision in the by-laws and in the application for 
insurance, by which the member agreed to be bound by any 
future changes in the edicts of the society. Though such 
an agreement with the parties, reserving power to the so- 
ciety tc amend its by-laws, would authorize it to raise 
its rates and adopt reasonable amendments affecting the 
relationship between the members as insurers, so far as 
such regulations might affect the organization, government 
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or internal workings of the order, such a provision does 
not authorize the society to cancel its contractual obliga- 
tions. As pointed out in Case v. Supreme Tribe of Ben 
Hur, 106 Neb. 220 an increase in assessments is quite a 
different matter from a reduction of benefits specified in 
the policy. The reserve power, based upon an agreement 
of such a kind, does not authorize the society to reduce or 
change benefits which it has contracted to pay, where the 
contract to pay the benefit is one which the law recognizes 
as valid in its inception. Newhall v. Supreme Council, 
A. L. H., 181 Mass. 111; Gaut v. Supreme Council, A. L. 
H., 107 Tenn, 603, 55 L. R. A. 465; Russ v. Supreme 
Council, A. L. H., 110 La. 588; Kmghts Templars’ & 
Masons’ IAfe Indemnity Co. v. Jarman, 104 Fed. 638; 
Langan v. Supreme Council, A. L. H.,-174 N. Y. 266; 
Supreme Lodge, Kiights of Honor v. Bieler, 58 Ind. App. 
550; Richey v. Sovereign Camp, W. O. W., 184 Ia. 10; 
Shepperd v. Bankers Union of the World, 77 Neb. 85. 

It is further contended, however, that by reason of the 
provisions of the 1895 statute the endowment feature in 
these pioneer certificates was unenforceable, either as being 
an illegal contract or as being wltra vires of the powers of 
the association. 

The 1895 law was entitled: “An act to regulate the or- 
ganization and operation of mutual benefit associations, 
life insurance and life insurance companies.” 

Section 1 of the act is as follows: “Every corporation or 
association organized under the laws of this state upon the 
mutual assessment, cooperative or natural premium plan, 
for the purpose of insuring the lives of individuals, or of 
. furnishing benefits to the widows, heirs, orphans or lega- 
tees of deceased members, or of paying endowments or acci- 
dent indemnity, shall, before commencing business, comply 
with the provisions of this act.” 

Those representing the holders of the pioneer certificates 
argue that this provision of the statute recognizes the right 
of the associations named in the section to provide for the 
payment of endowments to the members. The petitioners 
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and the association, on the other hand, point out that the 
writing of endowments is expressly prohibited by section 
16 of the same chapter, being a part of the act and enacted 
at the same time as section 1. Section 16 is as follows: 

“Any corporation or association doing business in this 
state, which provides, in the main, for the payment of death 
losses or accident indemnity by any assessment upon its 
memberys or upon the natural premium plan, shall, for 
the purpose of this act, be deemed a mutual benefit asso- 
ciation, and shall not be subject to the general insurance 
laws of this state, regulating life insurance. No corpora- 
tion or association, operating upon the assessment plan, 
promising benefits upon any other event than that of the 
death or disability resulting from accident to the member 
shall be permitted to do business in this state. This act 
shall not relieve any corporation or assessment association, 
now doing business in this state, from the fulfilment of any 
contract heretofore entered into with its members under 
its policies or certificates of membership, nor shall any 
member be released hereby from his or her part of said 
contract.” 

It is to be noted that the prohibition found in section 
16 literally applies only to those companies operating upon 
the “assessment plan.” It is the argument of the repre- 
sentatives of the holders of the pioneer certificates that 
the term “assessment plan,” as used in this section, was 
intended to designate those mutual benefit associations 
which made their assessments upon the members after a 
loss had occurred, and when the amount, necessary to pay 
the loss, had become determined. It is argued that such 
associations, operating under what counsel denominates 
as the “pass the hat” plan, are the only associations which 
are purely assessment associations, and that the associa- 
tion which collects regular payments from its members, 
with the idea of thus accumulating from the parties in ad- 
vance only sufficient to pay the current losses as they oc- 
cur, and with power to change the rate of assessment from 
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time to time as necessary, is not an association epetanng 
upon the “assessment plan.” 

It may be that the legislature intended to make a dishing: 
tion between associations which operated ‘upon the assess- 
ment plan and those operating upon the “natural pre- 
mium” plan. The two terms are used in seeming contra- 
distinction to each other in the first sentence of section 16. 
The natural premium plan, as we understand it, was based 
_upon such a schedule of rates that each member was re- 
quired to pay, during each year, the cost of insurance for 
him at his attained age for that year. Each member as he 
went along, in theory, paid the full cost of carrying his in- 
dividual certificate, thus supposedly obviating the necessity 
of making assessments. The testimony shows, however, 
that some companies, operating upon the natural premium 
plan, were, in a broad sense, assessment companies. 

The legislature may have considered that some of the as- 
sociations, described in section 1, which were brought with- 
in the act were associations which did not operate upon 
what was generally known to be the assessment plan, and, 
if so, the prohibition found in section 16 was not intended 
to apply to them. If, on the other hand, section 1 refers 
to companies only which operated under what was known 
to be the assessment plan, then the prohibition found in 
section 16, if section 1 should be construed to authorize 
the writing of endowments, would be directly contradic- 
tory of that authorization found in section 1. 

The chapter, considered in its entirety, seems to us to 
contemplate that those companies covered by it were all 
companies which operated upon some plan of assessment 
basis. The regulations throughout have largely to do with 
assessments. In section 4 “each association organized un- 
der this act” is required to indicate on its policy that bene- 
fits are contingent on the amount of an assessment to meet 
them, wherever the membership in any such association 
is not. sufficient to pay the full amount of a certificate on 
an assessment. It would appear that the legislature 
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throughout the act was speaking of assessment companies 
only. 

The by-laws of the Royal Highlanders association con- 
tained a provision setting forth a schedule of rates, and 
it was provided that the member, upon his entrance into 
the society, and where he procured a benefit certificate to 
be issued to him, should agree to pay a certain amount 
according to his attained age at the time of entrance. The 
schedule is as follows: 

Age at Nearest Birthday $500 $1,000 $2,000 $3,000 


From 18 to 27 years ....... .20 40 .80 = 1.20 
From 28 to 32 years ....... ‘30 50 1.00 1.50 
From 33 to 37 years ....... 30 60 1.20 1.80 
From 38 to 48 years ....... 40 80 1.60 2.40 
From 44 to 47 years ....... .50 90  =1.80 
From 48 to 49 years ....... 60 1.20 2.40 
From 49 to 50 years ....... 70 861.40 82.80 


The certificate provided that these assessments should 
be paid monthly. By another provision of the by-laws, the 
executive castle, being the representative body of the asso- 
ciation, composed of the general officers and the delegates 
from the tributary bodies, was given the right to fix the 
rates of assessment. As these rates were fixed by the by- 
laws, it was necessary for the executive castle to change 
the rates, according to the rules of the order for amending 
by-laws, at a special or general session. Each member in 
addition to these assessments was also charged dues which. 
were in the nature of a per capita tax of not more than $1 
a year. 

It is argued by the representatives of the holders of the 
pioneer certificates that this plan of operation was a stipu- 
lated premium plan, and not an assessment plan of insur- 
ance, as the rates were due at regular intervals and were 
fixed by the contract with the member. It cannot be said, 
however, that the assessments were unalterably fixed by 
the contract, for the contract itself contained the usual 
provision that the member agreed that “The edicts of the 
executive castle of the Royal Highlanders, now in force, or 
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that may hereafter be adopted, shall form the basis of this 

‘contract for beneficial membership; and “This applica- 
tion and the laws of the executive castle now in force, or 
that may hereafter be adopted, are made a part of the con- 
tract between myself and the executive castle, and I for 
myself and my beneficiary or beneficiaries, agree to con- 
form to and be governed thereby.” Unquestionably, the 
society had the right to amend its by-laws and change its 
rates in such a manner as was found necessary from time 
to time to carry out and perform the obligations which it 
had undertaken by its insurance contract, so far as that 
contract was valid and legal. Funk v. Stevens, 102 Neb. 
681; Fowler v. Sovereign Camp, W. O. W., 106 Neb. 192; 
Case v. Supreme Tribe of Ben Hur, supra. — 

We think the Royal Highlanders association, under its 
plan, as above set out, comes clearly within what was gen- 
erally known to be an association operating upon the as- 
sessment plan. State v. Root, 83 Wis. 667, 19 L. R. A. 
271; Mutual Reserve Life Ins. Co. v. Roth, 122 Fed. 853; 
Hayden v. Franklin Life Ins. Co., 136 Fed. 285; Haydel v. 
Mutual Reserve Fund Ltfe Ass’n, 98 Fed. 200; Moran v. 
Franklin Life Ins. Co., 160 Mo. App. 407; Westerman v. 
Supreme Lodge, K. of P., 196 Mo. 670. 

It is true that in Missouri the legislature has defined the 

’ term “assessment plan,” but the reasoning in the Missouri 
cases, in the discussion of that definition, brings out what 
we believe to be the general acceptation of the term. 

Our conclusion, then, being that the Royal Highlanders 
was an association operating upon the assessment plan, 
as that term is used in the statute, the question remains as 
to how far the provisions of the statute may be held to be 
effective in preventing such association from writing en- 
dowment insurance, and how far those provisions of the 
statute can be held to render the contracts to pay endow- 
ments void and unenforceable, as being beyond the extent 
of the powers of the association, or as being prohibited as 
in violation of the declared public policy of the state. 

The provisions of the act are not clear statements of the 


’ 
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exact intention of the legislature. Section 1 does not pur- 
port to be an express grant of the powers specified to those 
associations which should be organized under the act, 
though it seems to be an indefinite recognition that such 
companies should have those powers. Such a recognition 
of powers in associations to be organized under the act may 
be logically construed as an intention to grant to them the 
powers so enumerated. 14A C. J. 259, sec. 2097. 

Section 1, standing alone then, had it not been for the 
prohibition contained in section 16, might well have been: 
construed as a grant of power to the associations to write 
endowment insurance. 

But by section 16 we find a prohibition, declaring that 
any association, operating upon the assessment plan, if it - 
promises benefits upon any other event than that of the 
death or disability of its members, shall not be permitted 
to do business in this state. The two sections of the statute, 
taken together, and each of them given the interpretation 
of which they are individually capable, lead to the result 
that section 1 purports to be a grant of authority to write 
endowment insurance, while section 16 declares that if any 
company, so authorized to write endowment insurance, 
should do so, it should not be permitted to do business in 
the state. The two provisions, thus construed, lead to an 
absurdity. The prohibition in section 16 is, furthermore, 
not a clear and definite statement that such associations 
shall not have the power to write endowment insurance, but 
purports to be simply a limitation upon their right to do 
business. The fact, standing alone, that they were unlaw- 
fully permitted to do business in the state would be no de- 
fense to their contracts. 

The intent of the legislature, as gathered from the entire 
statute, cannot be said to be clear beyond doubt or am- 
biguity. It is open to construction. The officers, to whom 
the enforcement of the provisions of the statute has been 
delegated, as well as the society itself, have construed the 
uncertain and ambiguous provisions of the statute as an 
authorization to this company to write endowment insur- 


‘ 
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ance. In 1896, when the Royal Highlanders association 
was organized, its articles and by-laws were submitted to 
the auditor and to the attorney general, as provided by 
the statute, and the plan of operation of the society was 
approved and permission granted ‘to operate upon the 
plan presented. The by-laws submitted to these officers set. 
forth the form of benefit certificate which the association 
proposed to use. This form contained the endowment pro- 
vision which is now found embodied in the pioneer certifi- 
cates in controversy. For 23 years the society has not 
questioned the validity of those endowment provisions. It 
furthermore appears that counsel for the association, in 
his report to the society in 1919, recommending that a 
by-law be enacted to cancel the endowment provisions, 
premised his remarks with a statement that the laws of 
Nebraska, existing at the time of the organization of the 
society and the issuance of the certificates, authorized the 
writing of such provisions. 

The contemporaneous construction placed upon a statute 
by those charged with its execution, where such construc- 
tion has long prevailed and been recognized by the parties 
who are concerned and who are ruJed by the statute, will 
not be disregarded, unless it is clear that such construction 
was erroneous. The statute is not so clear that it is free 
from doubt as to what the legislature intended, and we 
find no cogent reason for disturbing contractual obliga- 
tions which have grown up based upon that construction, 
aud which have existed and been recognized by the society 
for so many years. COlark’s Run & 8. R. Turnpike Road 
Co. tv. Commonwealth, 96 Ky. 525: City of Lowisville x. 
Lowisville Water Co., 105 Ky. 754; Van Veen v. Graham 
County, 18 Ariz. 167; The Allan Wilde, 264 Fed. 291; Mori- 
arty uv. City of New York, 110 N. Y. Supp. 842; Mont- 
gomery Taght & Traction Co. v. Avant, 202 Ala. 404, 3 A. 
L. R. 384; Laub v. Furnas County, 104 Neb. 402; State v. 
Holcomb, 46 Neb, 88: 25 R. C. L. 1048, sec. 274: 26 Cye. 
1189. 

It is beyond question that the society has failed to re- 
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quire of these members in the past payments sufficient in 
amount to cover the cost of carrying the endowment pro- 
visions. Moreover, the payments have been insufficient 
even to cover the cost of meeting the other benefit provi- 
sions, exclusive of endowments. The society had the 
power, however, and should have exercised it, to raise 
rates to such an extent as to make them adeqnate. It 
cannot defend npon the ground that it has not done so. 

The endowment provisions of these certificates are of 
added value, and an additional assessment, to cover the 
difference between the cost of carrying the policy with the 
endowment and the cost of carrying it without that pro- 
vision, would have been justified. 

In all other respects, aside from the endowment pro- 
vision, the certificate provisions of the entire membership 
are the same, and, as to those provisions, held in common 
by all members in the society, the society was, of course, 
compelled to preserve absolute mutuality: but it was not 
compelled, nor was it even proper, aS we view it, to require 
the members at large, who had no endowment provision 
in their policies, to pay the same rates as those members 
who were to receive endowments. The niembers at large 
could not. justly be called upon to contribute to the pay- 
ment of benefits in which they did not share. It seems to 
us that the society should, from the time it ceased writing 
endowment provisions, January, 1898, have charged an ad- 
ditional assessment to the holders of those certificates, ac- 
cording to the added value or cost of carrying the endow- 
ment provision. As the situation now stands, the pioneer 
certificate holders have a vested interest in their contracts 
and in the funds which the society has accumulated. Of 
these rights they cannot justly be deprived. We see no rea- 
son ‘why the society should not now amend its by-laws so 
as to require the holders of pioneer certificates to elect be- 
tween surrendering the endowment provision or paying 
from this time forward an additional amount sufficient to 
cover the cost of carrying it, provided no discrimination is 
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made against them as to the assessments to cover the other 
provisions of their certificates. 
The judgment of the district court is therefore 
AFFIRMED. 


STATE, EX REL. Crry OF OMAHA, APPELLER, V. BoarD OF 
CouNTY COMMISSIONERS OF DOUGLAS COUNTY ET AL., 
APPELLANTS. 


FiLep Jury 19, 1922. No. 22521. 


1. Counties. A county does not possess the double governmental 
and private character that cities do. It is governmental in char- 
acter only, and in that capacity acts purely as an agent of the 
state. 


2, —---: User or Proverty. Property of the county, acquired by 
funds raised through taxation, is property of which the state 
can direct the use, management and disposition, so long at least 
as this is done for the benefit of the public in the taxing distric:. 


38. Courts: Municipal Courts. The municipal courts of the city of 
Omaha are a branch of the judicial system of the state. They 
are instrumental in law enforcement throughout the county; tend’ 
to lighten the burden of the county and district courts in civil 
cases; their function is governmental, and they render a public 
service of general benefit throughout the county, though their 
jurisdiction is limited to the boundaries of the city. 


4. Counties: Usk or Prorerty. Though the legislature cannot order 
that money or property be furnished by one taxing district for the 
sole use and benefit of another district, a requirement that the 
county commissioners furnish offices in the county courthouse 
for the municipal courts does not appropriate the property of one 
district for the use of another, but is simply an apportionment 
of the use of the property for the intemests and general public 
benefit of taxpayers in that particular taxing district; the city, a8 
well as the remainder of the county, having contributed to the 
funds for the erection of the building. 


5. Constitutional Law: Counties: Use or Property. The statute 
(Laws 1921. ch. 120), providing for the housing of municipai 
courts in the county courthouse, does not interfere with vested 
rights of the county in such property, and is not unconstitutional 
as a deprivation of the use of property without due process of 
law; nor does it deny the equal protection of the law. 
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6. Courts: SraruTes: Construcrion. Chapter 144, Laws 1921, re- 
garding duties of county commissioners and providing that they 
should furnish suitable rooms for the accommodation of the “sev- 
eral courts of record,” and chapter 120, Laws 1921, relating to 
municipal courts and providing that county commissioners should 
house municipal courts in the courthouse and charge a rental 
therefor, construed, and held not to be inconsistent with each 
other, 


—: Municrpat Courts. The term “courts of record,” as used 
in chapter 144, Laws 1921, as is shown by the history of the act, 
held not to have been intended to cover municipal cou1ts. 


8. Statutes: INCONSISTENCY: TIME OF ENACTMENT. Where two stat- 
utes are enacted at the same session of the legislature without 
reference to one another, but as amendments of the identical sec- 
tion of a preexisting statute, if the provisions of the two enact- 
ments are irreconcilable with one another, the one which is the 
later expression of the legislative will must prevail. 


9. AMENDMENT. Where the legislature amends a statute, its 
error in ignoring an amendment of the act referred to will not 
invalidate the enactment, where the intention of the legislatur> 
is clear as to what preexisting law was intended to be amended. 

10. TitLE. Held, that the provision in chapter 120, Laws 


1921, providing for the housing of municipal courts, is not beyond 
the scope of the title of the original act, chapter 182, Laws 1915, 
of which chapter 120, Laws 1921, is an amendment. 


APPEAL from the district court for Douglas county: 
ALEXANDER ©. Troup, Jupée. Affirmed. 


A. V. Shotwell and W. W. Slabaugh, for appeHants. 
Dane B. VanDusen and John FP. Moriarty, contra, 


Heard before Morrissey, C. J., DEAN, ALDRICH, DAY and 
FLANSBURG, JJ. ® 


FLANssBune, J. 

This is an action in mandamus, brought on the relation 
of the city of Omaha, to command the county commission- 
ers of Douglas county to furnish office rooms for the use 
of the municipal courts of the city of Omaha in the county 
courthouse. The action is based upon certain acts of the 
legislature of 1921, which provide that the county commis- 
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sioners of any county shall furnish rooms in the court- 
house for the municipal courts of any city which is the 
county seat of that particular county. The district court 
allowed the writ of mandamus to issue, and from this 
order the respondents, county commissioners, appeal. 

There are two acts of the legislature, passed at the ses- 
sion of 1921, pertaining to the duty of the county commis- 
sioners as to the furnishing of rooms in the courthouse 
for courts in the county. <A controversy has arisen as to 
which law governs, since.one provides for the payment of 
rental by the city and the other does not. 

The history of one act is as follows: In 1879 the legis- 
lature, defining the duties of the county commissioners 
with respect to the housing of courts, declared that the 
commissioners should erect or otherwise provide county 
buildings and should furnish suitable rooms and offices 
for the accommodation of the “several courts of record.” 
Laws 1879, p. 361, sec. 25. The courts of record referred 
to by this act were the county courts and district courts, 
_ there being then no other courts of record in the county. 
This provision, respecting the housing of courts, was car- 
ried throughout the statutes until in 1919, when, by chap- 
ter 66, Laws 1919, approved April 8, 1919, the same pro- 
vision of that statute was reenacted. 

Subsequent to the approval of that act, but at the saine 
session of the legislature, the oviginal law was again, by 
an entirely different and independent bill, amended, and 
without any reference whatsoever to chapter 66, just men- 
tioned. ‘The later statute was approved April 15, and 
appears as chapter 67, Laws 1919. It provided that the 
county commissioners should furnish suitable rooms for 
the accommodation of the several courts of record, and 
added the following provision: “Including suitable rooms 
and clerks’ offices for the accommodation of any municipal 
court of record whenever the city. having such court is the 
county seat of the county.” Under our decisions, chapter 
67, being the later enactment amending an identical sec- 
tion of the previous statutes, would be held to have re- 
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pealed, by implication, chapter 66. utscher v. City of 
Rulo, 107 Neb. 521; Morgan v. City of Falls City, 
103 Neb. 795. 

In 1921 the legislature again passed a law having to do 
with the identical section of the statute treated by these 
two laws of 1919. This statute (Laws 1921, ch. 144), how- 
ever, purported to amend chapter 66, Laws 1919, instead of 
chapter 67, Laws 1919, ignoring that amendatory act, and 
again reenacted the provision which was originally found 
in the statute of 1879, providing that the county commis- 
sioners should furnish suitable rooms for the accommoda- 
tion of the “several courts of record.” It omitted entirely 
the provision of chapter 67, Laws 1919, expressly providing 
for the furnishing of rooms for municipal courts. 

Though the 1921 act purports to amend chapter 66, Laws 
1919, and ignores the amendatory act, chapter 67, Laws 
1919, such mistaken reference to the former statute, with- 
out express mention of the subsequent amendatory act, 
does not invalidate the act, for there is sufficient identifi- 
cation of the previous existing law sought to be amended 
to make certain the legislative intention. State v. Babcock, 
23 Neb. 128; Fenton v. Yule, 27 Neb. 758; Richards v. 
State, 65 Neb. 808; notes, 5 A. L. R. 996, 1009. 

The history of this 1921 enactment, then, shows that the 
original law of 1879 provided for the housing of the 
“courts of record” of the county; that in 1919 the legisla- 
ture added a provision for the housing of “municipal 
courts,” and, by a still later enactment, 1921, struck out 
the provision for the housing of the municipal courts. The 
legislature of 1879, in referring to “courts of record,”had 
in mind those courts of record which were then known to 
the law, and those did not include municipal courts. The 
legislature evidently deemed it necessary in 1919, in order 
that municipal courts be brought within the law, that they 
be specifically mentioned. The legislature, when it again 
reenacted the law in 1921, striking out the specific men- 
tion, would seem to have intended to again eliminate from 


Vor. 109] JANUARY TERM, 1922.° 39 


State, ex rel. City of Omaha, v. Board of County Commissioners. 


the law any provision with regard to housing the municipal 
courts. 

This interpretation is further strengthened and con- 
firmed when we consider the other enactment of the 1921 
legislature, which it is claimed governs in this case. It 
is independent of the act which we have been discussing, 
and appears as chapter 120, Laws 1921. This act is more 
specific, in its mention that municipal courts shall be 
housed in the court house, than chapter 144, Laws 1921, 
and was approved and became a law at the same session 
and seven days later. The provisions of chapter 120 are 
as follows: Where a city having a municipal court is the 
county seat of the county, “it shall be the duty of the 
county board to provide suitable rooms and clerk’s of- 
fice for the accommodation of such court in the county 
courthouse, and in such case the city shall pay to the 
county a reasonable yearly rental for such rooms.”’ This, 
being the clearer and more pronounced enunciation, as 
well as being the later expression of the legislative will, 
would govern as against the general provision found in 
chapter 144, which simply provided that county commnis- 
sicners shall furnish rooms for the accommodation of the 
“several courts of record,” even were we to believe that 
the legislature intended to include municipal courts with- 
in the term “courts of record.” 386 Cyc. 1130; Omaha 
Real Estate & Trust Co. v. Kragscow, 47 Neb. 592. 

But we believe the two acts can be harmonized by the 
interpretation which we have placed upon chapter 144, 
that the legislature, in speaking of courts of record, in- 
tended to refer to those courts of record in the county, 
other than municipal courts, fhe municipal courts having 
been only recently created by the law, and that chapter 
120 was intended particularly to cover the matter of hous- 
ing municipal courts. It is therefore our opinion that 
chapter 120, Laws 1921, is the statute applicable here. 

In further defense the respondents contend that the 
statute (Laws 1921, ch. 120) is in violation of section 14, 
art. TTT of the Constitution. Tt is claimed that the pro- 
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vision, providing for the housing of municipal courts in 
the county courthouse, is not germane to the original act, 
of which the 1921 statute is an amendment, and that such 
provision is not within the scope of the title of that act. 
The title of the original act (Laws 1915, ch. 182), of which 
act the 1921 statute is an amendment, is as follows: “An 
act to create a municipal court in cities of certain classes, 
to fix and define the organization, powers, and jurisdic- 
tion of the same, and to repeal all acts and parts of acts 
in conflict herewith.’ The constitutiona] limitation, that 
no bill shall contain more than one subject, which shall 
be clearly expressed in the title, does not require an 
enumeration in the title of all the different matters which 
may properly be covered in the body of the act, all having 
to do with one general subject. The title of the act is 
not intended to serve as an index. It is manifest that, 
if a municipal court is to be organized and to operate, 
those things which are incidental to the carrying into 
effect of those ultimate objects may properly be provided 
in the law. The index indicates the general object sought 
to be attained, and the housing of the court is a provision 
plainly incidental to that general object. State v. Coz, 
105 Neb. 75, and cases therein cited. 

It is further contended that the statute takes the prop- 
erty of Douglas county and appropriates it to the use of 
the city of Omaha without due process of law, and that 
the statute denies the citizens of Douglas county the equal 
protection of the law, and for these reasons is violative 
both of the state and federal Constitutions. 

It must be remembered that a county does not possess 
the double governmental and private character that cities 
do. It is governmental only, and in that capacity acts 
purely as an agent of the state. The funds raised by tax- 
ation in the county are subject to the direction and con- 
trol of the legislature for public use in that county, and 
the property of the county,. acquired by funds raised 
through taxation, is property of which the state can di- 
rect. the management and disposition, so long at least as 
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it acts for the benefit of the public in the taxing district. 
City of Edwardsville v. Madison County, 251 Ill. 265; 
Reclamation District v. Superior Court, 171 Cal. 672; 
Board of Commissioners v. Lucas, 93 U. S. 108; State v. 
County Court of St. Louis County, 34 Mo. 546; Dunne v. 
Rock Island County, 288 Ill. 628; Harris v. Board of 
Supervisors, 105 Ill. 445; Heffner v. Cass and Morgan 
Counties, 193 Tl. 489; Erskine v. Steele County, 87 Fed. 
630; 15 C. J. 586, sec. 220. 

The court in Hrskine v. Steele County, supra, in sum- 
marizing, say: A county, “being a mere instrumentality 
of the state for the convenient administration of govern- 
ment, is at all times, both as to its powers and its rights, 
subject to legislative control. While it is no doubt true 
that the legislature has not such transcendent and abso- 
Jute power over these bodies that it can apply property 
held by them to private purposes or to public purposes 
wholly disconnected with the community embraced with- 
in their limits, still it is likewise true that a purely public 
corporation, like a county, cannot ‘acquire any vested in- 
terest which will preclude the legislature from directing 
the application of all its property and rights to the per- | 
formance of those governmental functions which pertain 
to the community embraced within the corporation, and 
for the performance of which the corporation was created. 
If it were otherwise, counties, instead of being agencies 
of the state for administering the government, would be 
petty sovereignties, to impede and defeat the state with 
claims of local interest and authority.” 

The revenues of the county do not become the prop- 
erty of the county in the sense of private ownership, and 
the legislature has authority to prescribe the division 
aud apportionment of money, raised by county taxation, 
between the county and a city within its limits. 37 Cyc. 
1589. Itis true that the legislature could not divert funds 
raised by one district to the use of another district (Board 
of Commissioners v. Lucas, supra), since a tax levied for 
a public purpose must also be levied for the use of the 
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district which is taxed. Should the legislature order 
that money be raised by one district and paid to another 
district, to be used for the sole benefit of that other dis- 
trict, that would be an exaction of money for the benefit 
of others than those who are taxed and clearly beyond 
what could be justified as taxation. 26 R. C. L. 72, see. 51. 

The municipal courts of the city of Omaha are a branch 
of the judicial system of the state. People v. Cobb, 133 
Cal. 74; Barton County v. Walser, 47 Mo. 189; State cv. 
Wofford, 121 Mo. 61. Their function is governmental, 
and the service they render is a public service. It cannot 
be said that they serve alone the citizens of Omaha. 
Though their jurisdiction of the person is limited to the 
boundaries of Omaha, many persons throughout the 
county have opportunity to use these courts. They are 
courts which are instrumental in the enforcement of the 
criminal laws throughout the county, and have jurisdic- 
tion in amounts, in civil cases, up to $1,000. No doubt 
the legislature considered that the service rendered by 
the municipal courts, in civil cases lightened the work of 
the district and county courts; also that it would be of 
benefit to have the several courts accessible in one building. 

The legislature, we believe, had the power, in the first 
instance, had it desired to exercise it, to require the 
county to raise funds and contribute to the support and 
maintenance and housing of municipal courts, for these 
courts render a service and are of benefit to the entire 
county, being a branch of the general judicial system and 
a part of the law-enforcing machinery of the state. State 
v. County Court of St. Louis County, supra; Young v. 
Kansas City, 152 Mo. 661; State v. City of Lawrence, 79 
Kan. 234; Clark v. Eve, 134 Ga. 788: Ashivell v. Bullock, 
122 Mich. 620. 

.The legislature would also have had the right to de- 
scribe, as a condition to the right of the county to levy a 
tax, how and in what manner the courthouse should be 

- used for the benefit of the citizens in the county. Surely, 
if that is true, the legislature still] has the power and the 
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authority to direct and control the use and management 
of this property, to the end of gaining what, in its judg- 
nent, will best serve the public needs and be of most gen- 
eral benefit to the public in the district. 

We see no reason why it cannot now direct, as it has 
done by the statute in question, that the municipal courts 
shall be housed in that building. This is not a diversion 
of funds or property of the county to the use of persons 
who have not contributed by taxation to those funds. A 
large part of the contributions from which the court- 
house was built was furnished by the city of Omaha. It 
is simply an apportionment of the use for general benefits 
and a direction as to how the property, procured by those 
funds, shall be used to the interest and benefit of the tax- 
payers in that particular taxing district. 

The state has invested the legislature with complete 
sovereign power, except so far as restricted by constitu- 
tional limitations. The question of the extent of legisla: 
tive power is determined alone by these limitations. We 
do not see that the enactinent in question is in violation 
of any of the constitutional provisions invoked. 

The amount of the rental is not fixed; that must be 
either agreed. upon by the parties or fixed by the county 
commissioners, subject to the review of the courts. 

For the reasons given, the judgment of the lower court. 
is is 
AFFIRMED: - 


WILLIAM WATSON V. STATE.OF NEBRASKA.: ek 
Firep JULY 19, 1922. No. 21914: 


1. Information: OaTH: SUFFICIENCY. The sufficiency of an oath 
to a complaint or information is not fixed by our state Constitu- 
tion, but is a matter of legislative and judicial determination. 


te 


Constitutional Law: CoNnsTRUCTION. A contemporaneous legisla- 
tive construction of a constitutional provision; which - has, ‘for 
‘many years, been adheréd-to,' by the: legislative’ and execiitive 
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departments of the government, will not be disregarded by the 
courts, and in doubtful cases will generally be held conclusive. 


3. Intoxicating Liquors: SearcH WARRANT: DESCRIPTION. A search 
warrant provided for by section 1, ch. 109, Laws 1919, being pri- 
marily for the search of particular premises for intoxicating 
liquors and the bringing of the person found in charge thereof 
before the magistrate for examination, the same particularity in 
describing the owner or occupant of the premises, thought to be 
in possession of the liquor, is not required as is necessary in 
warrants solely for the apprehension of persons. 

4, Criminal Law: ApMISssION oF Evipence. The admission of inzom- 

petenit testimony to prove a fact may be a harmless error, where 

such fact is established by other sufficient uncoatradicted evidence. 


Error to the district court for Sarpy county: JaMEs T. 
BEGLEY, JuDGE. Affirmed. 


Jamieson, O'Sullivan & Southard, for plaintiff in error. 


Clarence A. Davis, Attorney General, and Charles 8. 
Reed, contra. 


“Heard before Duan and Day, JJ.. DiuworrH and 
CLEMENTS (KE. P.), District Judges. 


CLEMENTS, District Judge. 

Defendant was convicted of unlawfully having in his 
possession, for unlawful sale and disposition, certain in- 
toxicating liquors. The evidence upon which the convic- 
tion rests was obtained principally by search of his prem- 
ises under a warrant issued by virtue of section 1, ch. 109, 
Laws 1919. Defendant contends that section 1 is in vio- 
lation of both state and federal constitutions, because it 
permits a complaint for a search warrant to be made up- 
on information and belief; that the warrant was void; 
and the evidence obtained thereby was inadmissible to 
prove his guilt. Because his motion for a return of the 
liquor taken was overruled and the liquor was permitted 
to be used in evidence, and for other reasons, which will 
be noted later, he asks a reversal of the conviction. 

The facts are as follows: The defendant’s premises 
were searched by the sheriff. In an addition to the house, 
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at the end of a stairway leading down cellar, a hole was 
found in the floor, and in the hole were 41% gallons of al- 
cohol and 94 quarts of gin. The hole at the time of the 
search was covered with linoleum, on which stood an ice- 
box. The defendant made no defense and was not present 
at the trial, his request to have the trial proceed, in his ab- 
sence, having been granted. His attorney was present at 
the trial, moved for a return of the liquor, cross-examined 
witnesses, made objection to evidence, and preseived the 
defendant’s right to appeal. He here presents the consti- 
tutional question, and urges that errors were made in the 
conduct of the trial. 

Defendant’s contention that section 1, ch. 109, Laws 
1919, is in violation of the fourth amendment of the Con- 
stitution of the United States is answered by calling at- 
tention to the fact that this amendment is not a limitation 
of the powers of the state, but operates solely on the fed- 
eral governnent. 35 Cyc. 1269; National Safe Deposit 
Co. v. Stead, Attorney General, 232 U. 8. 58; Ohio v. Dol- 
lison, 194 U.S. 445. 

The question of whether our law violates section 7, art. 
I of the state Constitution, is much more serious and de- 
serves careful consideration. At the outset it should 
be noted that section 7, art. I, is identical in language 
with the fourth amendment of the federal Constitution, 
and that the federal courts have generally construed the 
fourth amendment as prohibiting the issuance of search 
warrants on complaints made on information and belief. 
United States v. Kelih, 272 Fed. 484; United States v. 
Borhowski, 268 Fed. 408; Untted States v. Rykowski, 267 
Fed. 866. The doctrine announced in these cases, so far 
as we have been able to determine, has never been con- 
firmed by the United States supreme court. This court 
has in many decisions upheld the fourth amendment as 
a prohibition against search without a warrant or the is- 
suance of general warrants, but, in no case that we have 
been able to find, has it interfered with the preliminary 
steps provided by law for obtaining a warrant, or promul- 
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gated a rule that can rightfully be claimed as a basis for 
the holdings of the federal cases cited. Notwithstanding 
this fact and that no federal question is here involved, 
the defendant insists that these cases are binding on this 
court and decisive of this question. This, of course, is not 
so. It has long been recognized that the highest court of 
_ the state has the right to determine whether an act of the 
state legislature is in violation of the state Constitution. 
6 R. C. L. 84, sec. 83. Even if these decisions are of per- 
suasive value, they are not binding on this court relative 
to this question. Rothschild & Co. v. Steger & Sons Piano 
Mfg. Co., 256 Ill. 196, Ann. Cas. 1913E 276; City of Sioux 
Falls v. Walser, 187 N. W. (8. Dak.) 821. 

The defendant says that the provision, “No search war- 
rants shall issue but upon probable cause, supported by 
oath or affirmation,” is an express and positive prohibition 
against search warrants issued upon complaints verified 
by information and belief. The argument is, an oath up- 
on information and belief is not an oath at all, and there- 
fore does not meet the constitutional requirement. It will 
be noted, however, that the Constitution does not define 
an oath, and when the defendant says an oath upon in- 
formation and belief is not an oath he is resorting to con- 
struction, which is not necessary where provisions are ex- 
press and positive. The sufficiency of an oath to com- 
plaints and informations is not fixed by the Constitution, 
but is a matter of legislative and judicial determination. 
In some jurisdictions, notably the federal districts repre- 
sented by the courts cited, supra, it has been held that 
an oath upon information and belief is not an oath, and 
that a complaint or information verified upon information 
and belief.is void. This court is committed to a different 
rule. Section 489 of the Criminal Code (Rev. St. 1913, sec. 
9064). provides: ‘All informations shall be verified by the 
oath of the county attorney, complainant, or some other: 
person.” In Richards v. State, 22 Neb. 145, and Sharp »v. 
State, 61 Neb. 187, this court has said: “It is sufficient 
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if an information is verified by the county attorney on 
information and belief.” 

An examination of the holdings of the state courts on 
this question discloses the impossibility of harmonizing 
them. Some have followed the federal courts, while others 
have refused to be influenced by them and have stead- 
fastly upheld the constitutionality of statutes similar to 
ours. The leading case upholding the contention of de- 
fendant is State v. Peterson, 27 Wyo. 185, where all the 
‘cases, both state and federal, which in any manner sup- 
port this contention are collected and commented upon. 
The states having the same constitutional guaranty against 
unreasonable search and seizure as this state and which 
have sustained a law similar to ours are: Connecticut— 
Lowrey v. Gridley, 30 Conn. 450; Vermont—Lincoln v. 
Smith, 27 Vt. 328; Main—State v. Welch, 79 Me. 99; Rhode 
Island—State v. Fitzpatrick, 16 R. I. 54; Massachusetts 
—Jones v. Root, 72 Mass. 435; Indiana—Rose v. State, 
171 Ind. 662; Iowa—Sunto v. State, 2 Ja. 165; Washing- 
ton—State v. Gordon, 95 Wash. 289; Alabama—Salley v. 
State, 9 Ala. App. 82. 

The irreconcilable conflict in the decisions of the various 
courts of this country can be explained in only one way. 
The prohibition of the Constitution sought to be invoked 
is not express and positive, but, if it exists at all, it is by 
implication and must be found by construction, and that 
two constructions are possible, one upholding, the other 
invalidating the law. This being so, then, in view of the 
holding of this court in State v. Jones-Hansen Cadillac 
Co., 103 Neb. 353, that this law being for the preserva- 
tion of the public peace, health and safety, must be liber- 
ally construed in furtherance of the high moral purpose 
aimed at, and in view of other well-established rules of 
constitutional and statutory construction (Cass County v. 
Sarpy County, 66 Neb. 473; State v. Standard Oil Oo., 61 
Neb. 28), we feel bound to choose that construction which 
upholds the validity of the law. 

One further compelling reason for this conclusion should 
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be noted. Section 7, art. I, appears in our first Consti- 
tution drafted and submitted to the’ people by the terri- 
torial legislature of 1866. The provision for the issuance 
of a search warrant upon a complaint that the person 
swearing or affirming does verily believe that the stolen 
goods or other property arc or is concealed, etc., was en- 
acted by the same legislature, Rev. St. 1866, Cr. Code, 
sec. 225. In this legislature were a number of eminent 
lawyers, three of whom afterwards became members of 
this court. It will not willingly be presumed that the 
framers of the Constitution immediately enacted a law 
in violation of its terms. The reasonable conclusion is 
that these men construed the Constitution as permitting 
the law in the form in which it was enacted. 

This law was reenacted in 1873. Gen. St. 1873, Cr. 
Code, sec. 3836. Ever since its inception it has been en- 
forced without question as to its constitutionality. In 
1889 a law containing practically the same provisions as 
to the issuance of search warrants in liquor cases as does 
section 1, ch. 109, Laws 1919, was enacted as an amend- 
ment to chapter 61, Laws 1881, the “Slocumb Law.” This 
law was reenacted.in 1913. Rev. St. 1913, sec. 8993. In 
1917 it was amended and reenacted as chapter 187 of the 
Laws of that year. In 1919 it was again reenacted as sec- 
tion 1, ch. 109. It will be seen that four different legisla- 
tures have passed upon this law, with apparently no 
thought that it was in conflict with the Constitution. In 
1919 a constitutional convention revised and proposed 
amendments to the Constitution. The members of this 
convention presumably became familiar with the pro- 
visions of the Constitution, including section 7, art. I. 
The legislature of that year which enacted section 1, ch. 
109, included in its membership many members of the 
constitutional convention, a number of these being lawyers 
of ability. This law in practically its present form has 
been consistently enforced since 1889. It has withstood 
attacks of almost every nature, and never before has its 
constitutionality been questioned upon the grounds raised 
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in this case. These facts constitute a contemporaneous 
legislative and practical construction which, if not con- 
clusive, is entitled to great weight. 6 R. C. L. p. 68, see. 
60, p. 64, sec. 61, p. 66, sec. 63. 

In view of all the foregoing considerations, we hold that 
section 1, ch. 109, Laws 1919, does not conflict with sec- 
tion 7, art. I of the state Constitution. 

The defendant complains that his true name was not, 
given in the search warrant. He was designated therein 
as John Doe, whose first and real name is unknown, but 
who uses and occupies the oue and one-half story frame 
house at 1134 Edwards street in Sarpy county, Nebraska. 
Defendant says that this was not a sufficient designation 
or description, and the warrant for that reason was void. 
He cites some authorities to the effect that a John Doe war- 
rant is defective and void upon its face. These cases all 
refer to ordinary warrants for the apprehension of persons. 

The search warrant provided for by section 1, ch. 109, 
Laws 1919, is of a different nature. Its primary object is 
a search for intoxicating liquors kept in violation of law. 
The person who unlawfully owns or keeps liquor is to be 
named or described in the warrant, and if he is found in 
possession of the liquors or in charge thereof he is to be 
arrested and brought before the magistrate for examina- 
tion. If no one isefound in possession of the liquors they 
may still be seized. This is a different proceeding from the 
issuance of a warrant by which an officer must at his peril 
select and identify the person to be arrested from the body 
of the community. The defendant was not arrested under 
the search warrant. He was apprehended under a com- 
plaint filed later, upon which a warrant was issued in 
_ which his name was correctly given. He pleaded to the 
complaint and information without raising any question 
as to their sufficiency. There is nd claim that the place to 
be searched and the liquor to be seized were not sufficiently 
described. We think that the description of the defendant 
in the warrant was sufficient to justify his being brought 
before the magistrate for examination if he had been found 
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in possession or in charge of the liquor. If he had been 
arrested under the search warrant when not in possession 
or in charge of the liquor, a question might arise as to the 
sufficiency of the warrant to identify him, but it is un- 
necessary to decide this, as he was not arr ested under the 
search warrant. 

Defendant complains that the search warrant and the 
return of the officer thereon was admitted in evidence over 
his objection. This was no doubt error, but the defendant 
was not injured thereby. The complaint upon which the 
search warrant was issued, containing all the evidential 
facts found in the warrant, was admitted in evidence with- 
out objection, and the sheriff was a witness and testified 
without objection to every fact contained in the return. 
It is a familiar principle that incompetent evidence is 
deemed harmless, so far as a motion for a new trial is con- 

‘cerned, where other evidence to the same effect is properly 
admitted and is sufficient to prove the matter in question. 
Lamb v. State, 40 Neb. 312. 

The defendant also complains that the sheriff was per- 
mitted to testify over his objection as to the facts and cir- 
cumstances which occurred at a further search of his 
premises made after the finding of the liquor taken under 
a later warrant. This evidence was probably irrelevant 
and inadmissible; but, if not prejudioial, the defendar+ 
has no reason to complain. It will be recalled that 414, 
gallons of alcohol and 94 quarts of gin were found in de- 
fendant’s possession under circumstances that raised the 
strongest possible presumption that it was kept unlaw- 
fully and for unlawful disposition. This liquor and the 
circumstances of its discovery was properly in evidence. 
The defendant did not appear at the trial or make any 
attempt to explain or justify his possession of this liquor. 
The law provides: ‘The possession by any person of any 
intoxicating liquors except under permit as in this act 
authorized shall be presumptive evidence of the keeping 
for sale, selling, use or disposal of such liquors in viola- 
tion of this act, unless after examination he shall sgatis- 
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factorily account for aud explain the possession thereof, 
and that it was not kept for an unlawful purpose.” Laws 
1919, ch. 109, sec. 1. Under these facts and this law there 
could have rightfully been no other verdict, even though 
this incompetent evidence had been eliminated. “The ad- 
mission of incompetent testimony to prove a fact is harm- 
less error, where such fact is established by other suf- 
ficient uncontradicted evidence.” Lamb v. State, 40 Neb. 
312. In this case the defendant’s guilt was clearly estab- 
lished by competent uncontradicted evidence. The evi- 
dence objected to was merely cumulative upon a charge 
requiring no additional proof, and the admission thereof 
is not ground for a reversal. 
AFFIRMED. 


. CONSUMERS CoAL COMPANY ET AL., APPELLANTS, V. CITY OF 
LINCOLN BT AL., APPELLEES. 


Finep Juty 19, 1922. No. 22549, 


1. Municipal Corporations: CHaRTERS. By section 2, art. XIa of the 
Constitution, power is conferred upon the electorate of a city to 
frame a charter for its own government as fully and completely 
as the electorate of the state may form a state Constitution, sub- 
ject only to the limitations contained in said section’ that- said 
charter shall be “consistent with and subject to the Constitution 

+ and laws of this state.” 


2: The purpose of the constitutional provision is 

- to render cities independent of state legislation as to all subjects 
which are of strictly municipal concern; therefore, as to such 
matters general laws applicable to cities yield to the charter. 

5. 5 : Powers. It is within the competency of the 


electorate of a city to adopt a charter in any form it may deem 
proper within the limits specified in the Constitution; it. may 
take the form of a grant or a limitation of powers; in the former 
case all powers not expressly or impliedly granted to the city 
government are reserved to the people; in the latter all- powers 

‘are granted to the city government except those expressly © oF 
impliedly withheld. 


4. : : . The home rule charter adopted by the 


a 
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city of Lincoln is a grant as distinguished from a limitation of 
power. 


Constguction. The rules of construction of a 
chentap adopted under the constitutional provision are determined 
by the form of its enactment, and those rules applied which are 
suited to the particular instrument. 


: Being a grant of power, the Lincoln 
aiavier is to be construed according to the same rules as a legis- 
lative act containing the same provisions, in determining what 
authority is thereby granted the city government. 


: : . The provision of the Lincoln charter 
that “the chanel shall have, possess and exercise * * * all the 
* * * Jegislative * * * powers and duties” does not confer legisla- 
tive authority beyond that necessary to the exercise of the powers 
specially enumerated in the charter. Its meaning is merely that 
such powers as are granted shall be exercised by the council. 


: Powers. Where a certain power is conferred 
upon a : daunted pality and the method of its exercise is prescribed, 
such method constitutes the measure of the power. 


The power conferred by the Lincoln 
‘cnarter “to siFehnee, construct and otherwise acquire, own and 
operate gas and electric plants and properties for the manufacture 
and distribution of gas, heat and electricity for the purpose of 
supplying the city and the inhabitants thereof with such service 
and utilities,’ does not include by implication authority to the 
council to establish and maintain a fuel yard, for the purchase 
and sale of fuel at retail to such inhabitants, in competition with 
private enterprises. Ordinance to that end declared invalid. 


TAXATION: MUNICIPAL FUEL YarD. The maintenance of 
a municipal fuel yard for the purpose of selling fuel to the inhabi- 
tants of the city is a “public purpose” for which money raised by 
taxation may be used. 


APPEAL from the district court for Lancaster county: 
ELLIoTT J. CLEMENTS, JuDGE. Reversed, with directions. 


Field, Ricketts & Ricketts, for appellants. 
C. Petrus Peterson and Charles R. Wilke, contra. 
Heard before Morrissry, C. J., Rosz, ALDRICH and 


FLANSBURG, JJ., REDICK, District Judge. 
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ReEpick, District Judge. 

This action is brought to enjoin the city of Lincoln from 
maintaining and operating a public market for the pur- 
chase and sale of coal and wood, and the allegations of the 
petition are substantially as follows: After stating the 
municipal character of the defendant as a city of the first . 
class, and the official character of the other defendants as 
nayor and council thereof, it is alleged that on the 15th 
day of August, 1921, the mayor and council of said city 
duly passed an ordinance providing for the organization 
and operation of a fuel yard consisting of wood and coal, 
to be conducted under the management and control of the 
city for the purpose of purchasing coal and wood at re- 
mote points of supply, having it shipped to the city of 
Lincoln and sold at retail to the inhabitants thereof; that 
there was no actual or threatened shortage in the supply 
of fuel, nor was there any necessity or emergency which 
demanded that the city of Lincoln should engage in the 
retail fuel business; that said business is being conducted 
by the use of public moneys raised by taxation, and that 
the defendant city threatens to continue said business 
permanently. The plaintiffs are engaged in the retail fuel 
business and other merchandising in the city of Lincoln, 
and on that account and as taxpayers bring this action. 

The claim of the plaintiffs is that there is no authority 
of law permitting the city of Lincoln as a municipal cor- 
poration to establish a coal and wood-yard, and that the 
ordinance purporting to do so is ultra vires. The defend- 
ants separately demurred to the petition, which demurrers 
were sustained, and the plaintiffs refusing to amend, but 
electing to stand on the petition, the case was dismissed 
and is now here on appeal by the plaintiffs alleging error | 
in sustaining the demurrers. 

Two questions are submitted for decision: First. Is 
the establishment and operation of a municipal coal and 
wood yard for the sale of those commodities at retail to 
the inhabitants of the city a public use for which tax 
monev may be employed? Second. Has the city council 
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of the city of Lincoln power to establish a municipal coal 
and wood-yard under a legislative act or under its charter 
as adopted under section 2, art. XIa of the Constitution? 

The first question has been answered both ways: In 
the affirmative are the cases of Laughlin v. City of Port- 
land, 111 Me. 486, and Jones v. City of Portland, 113 Me. 
123, affirmed on appeal, 245 U.S. 217. These cases all in- 
volve the validity of the same statute expressly granting 
to the city of Portland the power to establish a permanent 
wood,.coal and fuel-yard. Holton v. City of Camilla, 134 
Ga. 560. See, also, Central Lumber Co. v. City of Waseca, 
188 N. W. (Minn.) 275, following the Maine cases. In 
the negative are: Opinion of Justices, 150 Mass. 592, and 
Opinions of Justices, .155 Mass. 598, and Baker v. City of 
Grand Rapids, 142 Mich. 687, in which the Massachusetts 
cases were followed. In these cases, however, it was held 
that for the relief of the poor and in cases of emergency, 
while it lasted, the city could purchase and sell to its citi- 
zens who could not otherwise procure the same. Upon the 
same principles it is held that the manufacture and sale 
of ice is not a public purpose. Union Ice & Coal Co. v. 
Town of Ruston, 135 La. 898; State v. Orear, 277 Mo. 303; 
State v. Port of Seattle, 104 Wash. 634. 

Metropolitan cities in this state have been granted the 
power to maintain municipal coal yards (Laws 1917, ch. 
87, sec. 414), thus establishing the legislative view that it 
is for a public purpose, and while the final determination 
of that question is for the courts, the legislative expres- 
sion upon the subject is of great weight. This principle 
’ and a consideration of the cases above cited lead us to 
adopt the reasoning in those cases which hold that a tax 
imposed to support a municipal fuel-yard is for a public 
purpose, and not contrary to any limitation on the taxing 
power: 

' The determination of the second question requires the 
construction of the constitutional provision permitting 
cities to form their own charters, the charter so formed 
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by the city of Lincoln, and the legislation upon the par- 
ticular subject under discussion. 

We are requested by appellees in their brief “to state 
clearly and definitely the effect of the home rule charter 
provisions of our own Constitution,” and “the effect of 
the action of the electorate of the city of Lincoln in using 
in its charter the provision for vesting all legislative power 
in the council.” We shall attempt to do this in so far as 
it is found necessary for the disposition of this case; to 
exceed that limit, though the temptation is most alluring, 
would unduly extend this opinion. , 

Let us first set out the provisions and enactments to be 
construed: Section 2, art. XIa of the Constitution is as 
follows: “Any city having a population of more than 
five thousand (5,000) inhabitants may frame a charter for 
its own government, consistent with and subject to the 
Constitution and Laws of this state.’ Then follow pro- 
visions for ratification by the electors, and that 60 days 
thereafter it shall “become the charter of said city, and 
supersede any existing charter and all amendments 
thereof.” 

We have recently held in Schroeder v. Zehrung, 108 Neb. 
573, that “a city may enact and put into such charter any 
provisions for its government that it deems proper, so 
long as they do not run contrary to the Constitution or 
any general statute.” 

The charter ordained by the city of Lincoln under the 
above authority consists of an adoption of the legislative 
charter then existing, with a few merely verbal changes, 
and contains the following: 

“Art. II, sec. 1. Without denial or disparagement of 
other powers, held under the Constitution and Laws of 
the state, the city of Lincoln shall have the right and 
power :” 

- “13. Inspection of Weights, Hay, etc. To provide for 
the inspection and weighing of hay and grain, and coal, 
the measuring of wood and fuel to be used in the city, and 
to determine the place or places of the same, and to regu- 
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late and prescribe the place or places of exposing for sale 
hay, coal and wood.” 

“50. General Welfare. To make all such ordinances, 
by-laws, rules and regulations not inconsistent with the 
laws of the state as may be expedient, in addition to the 
special powers in this article enumerated, maintain the 
peace, good government, and welfare of the city, its trade, 
commerce and manufactures.” 

“Art. IV, sec. 8. The council shall have, possess and 
exercise, by itself or through such methods as it may pro- 
vide, all the executive, legislative and judicial powers and 
duties.” 

“Art. VIII, sec. 11. The city shall have power to pur- 
chase, construct and otherwise acquire, own and operate 
gas and electric plants and properties for the manufacture 
and distribution of gas, heat and electricity for the pur- 
pose of supplying the city and the inhabitants thereof with 
such service and utilities ; and to purchase, lease, construct. 

or otherwise acquire, own and operate street railways and 
- telephone plants, lines and systems, and any and all other 
public service plants and properties, for the purpose of 
supplying the city and the inhabitants thereof with such 
service and public utilities.” 

Section 5195, Rev. St. 1913, provides: “Any city of the 
first * * * class * * * shall have the power and is hereby 
authorized to establish and maintain a heating or lighting 
system for such city.” ; 

What then is the nature and extent of the power granted 
by the Constitution? Without doubt it invested the elec- 
torate of the city within the corporate limits with all the 
powers possessed by the electorate of the state consistent — 
with and subject always to the Constitution and Laws of 
the state; but necessarily with the restriction that such 
powers might be exercised only “for its own governnient,” 
i. ¢., in matters appertaining to municipal affairs. Within 
the limitations and restrictions stated, the city has been 
well said by Justice Brewer to be “an imperium in im- 
perio. Its powers are self-appointed and the reserved 
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control existing in the general assembly does not take 
away this peculiar feature of its charter.” St. Louis v. 
Western Union Telegraph Co., 149 U. S. 465. It must 
be borne in mind, however, that what may be done does 
not foreclose the question of what has been done. 

Appellant cites State v. Missouri & Kansas Telephone 
Co., 189 Mo. 83. The Constitution of the state of Missouri 
permits a city to “form a charter for its own government, 
consistent with and subject to the Constitution and Laws 
of this state”—language identical with our own—and in 
discussing the nature of the power so granted, Valliant, J., 
. said (p. 99): 

“A charter framed under that clause of the Constitu- 
tion within the limits therein contemplated has the force 
and effect equal to one granted by an act of the legisla- 
ture. But it is not every power that may be essayed to be 
conferred o. the city by such a charter that is of the same. 
force and effect as if it were conferred by an act of the 
general assembly, because the Constitution does not con- 
fer on the city the right, in framing its charter, to assume 
all the powers that the state may exercise within the city 
limits, but only powers incident to its municipality; yet 
the legislature may, if it should see fit, confer on the city 
powers not necessary or incident to the city government. 
There are governmental powers the just exercise of which 
is essential to the happiness and well being of the people 
of a particular city, yet which are not of a character essen- 
tially appertaining to the city government. Such powers 
the state may reserve to be exercised by itself, or it may 
delegate them to the city, but until so delegated they are 
reserved. The words in the Constitution, ‘may frame a 
charter for its own government,’ mean may frame a charter 
for the government of itself.as a city, including all that 
is necessary or incident to the government of the munici- 
pality, but not all the power that the state has for the 
protection of the rights and regulation of the duties of the 
inhabitants in the city, as between themselves.” 

We approve this concept of the nature of the charter. 
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While the power to form a charter may be likened to 
the power of the people to form a Constitution, the sub- 
jects over which it ma; ve exercised are confined to those 
matters appertaining Lo city government. In the 

just cited the charter attempted to authorize the city to 
“regulate prices to be charged by telephone * * * compa- 
nies,” which was held to be not within the power of the 
city electorate to do. In a concurring opinion Marshall, 
J., remarked: 

“T am thoroughly persuaded that it never was within 
the contemplation of the framers of our system of govern- 
ment, or of our Constitution, that any city, whether or- 
ganized under the general laws of this state, or under the 
provisions of the Constitution which allow cities to frame 
their own charter, to confer upon cities anything more 
than a police power, and a strictly municipal power. And 
that the power to enact all laws of civil conduct, and to 
prescribe all civil remedies among citizens, in short, to 
enact laws as distinguished from municipal regulations, 
is expressly reserved to the legislature of this state, and 
cannot be delegated by it.” 

It is not easy in all cases to distinguish between munici- 
pal powers and state powers, and when they come within 
the classification of police powers, they are as impossible 
of accurate definition as the police power itself, which 
Judge Cooley, in his work on Constitutional Limitations, 
characterized as (I quote from memory) “That bastard 
power to which is referred for justification every infrac- 
tion of the liberties of the people.” We musi therefore 
content ourselves with the consideration of each case as 
it arises, applying those principles which precedent and 
logic approve. 

Let us not be misunderstood. We hold that the city 
may by its charter under the Constitution provide for the 
exercise by the council of every power connected with the 
proper and efficient government of the municipality, in- 
cluding those powers so connected, which might lawfully 
be delegated to it by the legislature, without waiting for 
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such delegation. It may provide for the exercise of power 
on subjects, connected with municipal concerns, which 
are also proper for state legislation; but upon which the 
state has not spoken, until it speaks. City of Spokane v. 
Spokane & I. EH. R. Co., 75 Wash. 651. Its position in this 
regard being analogous to that of the state with reference 
to matters of national cognizance, e. g., regulation of 
commerce. 

Interesting in this connection is the case of Grant v. 
Berrisford, 94 Minn. 45, where it was held that a pro- 
vision of a charter framed by the people omitting the 
.tatutory requirement of 90 days’ notice to the owner be- 
fore suit might be brought by a materialman upon the 
contractor’s bond for the performance of a contract with 
the municipality was valid, the court saying: 

“The sole reason urged by defendants in support of 
their demurrer is that the provision of the general law 
requiring notice of the nature and amount of the claims 
of the beneficiaries of the bond to be given within ninety 
days after the last item of labor or material is applicable 
to the city of St. Paul, notwithstanding its charter pro- 
visions. .This presents the question whether the charter 
provisions relating to contractors’ bonds are in harmony 
with and subject to the Constitution and Laws of the 
state, as required by constitutional amendment. If this 
limitation on the power of cities in framing their charters 
is to be construed as prohibiting the adoption of any 
charter provisions relating to proper subjects of municipal - 
legislation and matters germane thereto, unless they are 
similar to-and contain all the provisions of the general 
laws on the subject, then, as said by the learned trial 
judge: ‘All that the framers of a charter can do, where 
there is a law in existence at the time the charter is 
adopted, is to add such provisions as are not already con- 
tained in the law, and are not repugnant to it. If this 
is the extent of the.power conferred upon cities to make 
their own charters, then the constitutional grant is a 
mere form of words, of no practical value.’ It is clear that 
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such is not a proper construction of the limitation. This 
limitation forbids the adoption of any charter provisions 
contrary to the public policy of the state, as declared by 
general laws, or to its penal code—for example, provisions 
providing for the licensing of prize fighting or gambling 
or prostitution, or those which are subversive of the de- 
clared policy of the state as to the sale of intoxicating 
liquor. But it does not forbid the adoption of charter 
provisions as to any subject appropriate to the orderly con- 
duct of municipal affairs, although they may differ in de- 
tails from those of existing general laws. This is neces- 
sarily so, for otherwise effect could not be given to the 
constitutional amendment which fairly implied that the 
charter adopted by the citizens of a city may embrace all 
appropriate subjects of municipal legislation, and consti- 
tute an effective municipal code, of equal force as a 
charter granted by a direct act of the legislature.” 

It will be noticed that both the statute and the charter 
dealt with bonds given by the contractor to the munici- 
pality, and the holding was that, the matter being a proper 
subject of municipal legislation, the charter superseded 
the statute. Had the charter assumed to cover bonds other 
than those given to the city, it must have been declared 
invalid. 

Counsel on both sides of this case cite 1 Dillon, Munici- 
pal Corporations (5th ed.) sec. 63, as follows: 

“The act of the city in formulating the charter and de- 
termining the provisions to be included therein has the 
same force and authority as a charter with the same pro- 
visions enacted by the legislature that is not restrained 
by any constitutional limitations. * * * The power and 
authority conferred by the Constitution upon cities to 
frame their own charters extend to all subjects and mat- 
ters properly belonging to the government of municipali- 
ties, and this necessarily includes any subject appropri- 
ate to the orderly conduct of municipal affairs.” 

Appellees therefrom argue: “Assuming that the elec- 
torate of the city had expressly authorized the city council 
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to establish a municipal coal-yard, such action would 
clearly be the equivalent to a legislative act. This defi- 


nitely establishes that the power is vested in the city of 


Lincoln to establish a municipal coal-yard without state 
legislation. ‘To hold otherwise would be to destroy the 
basic purpose of the home rule charter provision of the 
Constitution.” s 

Assuming the public purpose and with the interpella- 
tion for clarity of the words “electorate of the” just before 
“city of Lincoln,” we agree. And just at this point of 
the discussion we wish to observe that it appears to us 
that appellees’ counsel fails to differentiate between the 
powers conferred upon the electorate of the city in the 
formation of a charter, ‘and powers of the city council 
under that charter. He quotes section 1, art. III of the 
Constitution, “The legislative authority of the state shall 
be vested in a legislature,” and section 8, art. IV of the 
city charter, “The council shall have, possess and exer- 
cise, by itself or through such methods as it may provide, 
all the cxccutive, legislative and judicial powers and du- 
ties,” and argues that because the state Constitution is a 
limitation of power, and that, subject only to those limi- 
tations, the power of the legislature is supreme, so under 
a city charter adopted by the same sovereign people, re- 
posing all legislative power in the council, such power 
is unlimited except where controlled by the Constitution 
and Laws of the state. The argument assumes that the 
charter so formed is a limitation, as distinguished from 
a grant of power. In this appellees are in error, not per- 
haps on general principles, but upon the proper construc- 
tion of the two instruments under comparison. 

Counsel concedes that a legislative charter is a grant, 
but contends that, by the adoption of a charter in sub- 
stantially the same form and words of a legislative char- 
ter, the people have, by some process of electoral legerde- 
main, transformed it into a limitation. He says: “There 
is a fundamental difference between a city charter resting 
on constitutional authority directly, on one hand, and 
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legislative authority on the other.” Of what this funda- 
mental difference consists is not divulged. He cites State 
v. Otis, 98 Ohio St. 83. In that case the city of Cleveland. 
had adopted its own charter under constitutional author- 
ity. Section 1, among other powers enumerated, expressly 
reserved to the city of Cleveland ‘all powers that now 
are, or hereafter may be, granted to municipalities by the 
Constitution or Laws of Ohio,” and section 2 declared: 
“The enumeration of particular powers by this charter 
shall not be held or deemed to be exclusive.” Later the 
legislature passed an act conferring power upon munici- 
palities to provide for appointment of a board of rapid 
transit commissioners, and the question was whether the 
city of Cleveland had such power as it was not expressly 
conferred by the charter, and it was held: “Under the 
provisions of sections 1 and 2 of the charter of the city 
of Cleveland, authority is reserved to that city to exercise 
any power now or that may hereafter be conferred upon 
the municipalities of this state by the laws of Ohio.” 

In the opinion the court used this language: “In other 
words, these declarations at the very threshold of the 
charter provisions clearly indicate that it was not the in- 
tention of the people of the city of Cleveland when they 
adopted this charter to deprive that city of any power 
conferred upon municipalities by the statutes of this state, 
or that might under the Coustitution and laws of the state 
of Ohio have been written into the charter itself.” 

The italics are counsel’s, and great stress is laid upon 
the words italicized, from which -he concludes that “the 
enumeration is not requisite as a condition precedent to its 
exercise” (the power). But is the converse of the proposi- 
tion laid down by the court true, that it was the intention 
of the people fo confer upon the city government all the 
power of the electorate, notwithstanding the enumeration? 
We think not: but it is not necessary to decide the point 
first, because the court is speaking of the powers of the 
city in forming a charter (moreover, the alternative in 
italics is obiter dictum, the only question being whether 
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the city could exercise a power expressly granted by law 
under the explicit reservation of the charter) ; and, second, 
by reason of the difference of charter provisions from those 
under discussion. 

Park v. City of Duluth, 134 Minn. 296, is cited also. 
There the charter framed by the electorate did not confer 
power upon the city to impose a wheelage tax, but under 
prior legislative act it had such right. The charter pro- 
vided that the city should “have and exercise all powers, 
functions, rights and privileges possessed by the city of 
Duluth prior to the adoption of this charter, * * * and 
* = * it shall have all the powers, and be subject to the 
restrictions contained in this charter,” and it was held: 
“This continues all power not inconsistent with the terms 
of the new charter, and continued the power to impose a 
vehicle tax.” Attention is called to the following excerpt 
from the opinion: 

“The people of a city in adopting a charter have not 
power to legislate upon all subjects, but as to matters of 
municipal concern they have all the legislative power pos- 
sessed by the legistature of the state, save as such power 
is expressly or impliedly withheld.” 

We do not doubt the correctness of this statement of the 
law, but it will be noted that the court speaks of “the peo- 
ple of a city in adopting a charter.” It does not deal with 
the powers of the city council under that charter, which, 
we conceive, is an entirely different matter. 

Neither of these cases support the contentiou that a 
charter adopted by the electors of a city is a limitation 
rather than a grant of power. In Baggage and Omnibus 
Transfer Co. v. City of Portland, 84 Or. 348, it was ex- 
pressly held: “A state constitution is a limitation and 
not a grant of power,” and “a municipal charter is a 
grant and not a limitation of power, hence authority to 
enact an ordinance must be found in the charter expressly 
or by necessary implication.” Appellee suggests that the 
charter in question was not a home rule charter for the rea- 
son that the city “was operating under a legislative char- 
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ter” which had never been superseded by a home rule 
charter. The facts are: It was provided by the Consti- 
tution: “The legislative assembly shall not enact, amend 
or repeal any charter or act of incorporation for any 
municipality, city or town. The legal voters of every city 
and town are hereby granted power to enact and amend 
their municipal charter, subject to the Constitution and 
criminal laws of the state of Oregon.” The city did not 
formally “enact” its charter, but amended it a number 
of times. The precise status of the charter in question, 
in view of the prohibition to the assembly and the grant 
to the city, is a puzzling problem; a reasonable view would 
seem to be, perhaps; that the constitutional provisions, ex 
proprio vigore, changed the existing legislative to a home 
rule charter, or, at least, that by amending the legislative 
charter the city had recognized and enacted it as the lat- 
ter. But in the view we take of the charter under review, 
we may leave the riddle unguessed. See, however, on this 
point: Portland v. Parker, 69 Or. 271; City of Coving- 
ton v. District of Highlands, 113 Ky. 612. 

Such a charter has been aptly termed the Constitution 
of the city (dissenting opinion of Wanamaker, J., in State 
v. Otis, supra); and Constitutions may be either grants 
or limitations. It is familiar law that the Constitution 
of the United States is a grant of power, while that of 
Nebraska and most or all of the states are limitations of 
power, the distinction being clearly stated in Cooley, Con- 
stitutional Limitations (4th ed.) p. 210, quoted in State wv. 
Moore, 40 Neb. 854, as follows: 

“When a law of congress is assailed as void, we look into 
the national Constitution to see if the grant of specific 
powers is broad enough to embrace it; but when a state 
law is attacked on the same ground, it is presumably valid 
in any case, and this presumption is a conclusive one, un- 
less in the Constitution of the United States, or of the 
state, we are unable to discover that it is prohibited. We 
look in the Constitution of the United States for grants 
of legislative power, but in the Constitution of the state 
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to ascertain if any limitations have been imposed upon the 
complete powers with which the legislative department 
of the state is vested in its creation. Congress can pass 
no laws but such as‘the Constitution authorizes either 
expressly or by clear implication, while the state legisla- 
ture has jurisdiction of all subjects on which its legisla- 
tion is not prohibited. The law-making power of the state 
recognizes no restraints, and is bound by none, except such 
ag are imposed by the Constitution. That instrument has 
been aptly termed a legislative act by the people them- 
selves in their sovereign capacity, and is, therefore; the 
paramount law. Its object is not to grant legislative 
power, but to confine and restrain it. Without the con- 
stitutional limitations, the power to make laws would be 
absolute.” 

The distinction is founded on the different forms of the 
respective instruments. At the time of the adoption. of 
the federal Constitution the people of the states were 
jealous of surrendering any. portion of their sovereign 
power to a new government, and so the powers were ‘spe- 
cifically granted. But in adopting constitutions for their 
own government, where the powers were to be exercised 
by their own people, they pursued a more liberal policy; 
and all power except that which was expressly withheld 
was conferred upon the state government. 

Constitutions and statutes are but different forms of leg- 
islation, the one heing enacted by the people themselves, 
the other by their representatives, the former differing 
from the latter only in its paramount force in cases of con- 
tlict. Duiley v. Swope, 47 Miss. 367; Willis v. Mabon, 48 
Minn. 140. 

That a charter framed by the people of a city has the 
force and effect of one granted by an act of the legislature 
is held in State v. Missouri & Kunsas Telephone Co., 189 
Mo. 83. 

“A charter framed by a city for itself under the consti- 
tutional provision has, within the limits therein contem- 
plated, the force and effect of one granted by an act of the 
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legislature, when unrestrained by constitutional provision, 
and by express provision it supersedes the old charter and 
al] amendments thereto. Provisions of the freeholders 
charter which are purely municipal in their character 
supersede provisions of the general laws which are incon- 
sistent therewith.” 1 Dillon, Municipal Corporations (5th 
ed.) sec. 68. 

We are unable to perceive any logical ground for dis- 
tinguishing between a charter of a city adopted by the 
people and one enacted by the legislature based merely 
upon the origin of the legislation. That they had the power 
to adopt either kind of a charter is conceded. The legis- 
lative act is universally held to be a grant of power, and, if 
the charter adopted is also a grant of power, then the same 
principles of construction must be applicable in determin- 
ing what powers are thereby granted to the city. 

No doubt it was within the competency of the electorate 
of the city of Lincoln to adopt a charter which under set- 
tled principles of construction would be a limitation as 
distinguished from a grant of power; but, as appellee con- 
tends: “The vital question here is: What did the people 
of the city of Lincoln do with the sovereignty acquired by 
the adoption of a home rule charter?” or, rather, what 
did they do with the sovereignty conferred by the Consti- 
tution by the adoption of a home rule charter? Did they 
grant to the city council unlimited power to legislate up- 
on municipal affairs in the same sense that the Constitu- 
tion granted them to the legislature, or did they limit such 
power to the subjects enumerated in the charter? Counsel 
argue: “If when the electorate of the state by the funda- 
mental law of the state say, ‘The legislative authority of 
the state shall be vested in a legislature consisting of a 
senate and house of representatives,’ it follows that the 
legislature possesses the full legislative power subject to 
the limitations of the Constitution, why does not the same 
logic apply where the electorate of the city of Lincoln es- 
tablish a representative body called the city council and 
say that the council ‘shall have, possess and exercise * * * 
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all the * * * legislative * * * powers and duties?’ If this 
language does not vest all the legislative power of the 
city in the council, what language can be used to effect 
that purpose?” This argument assumes that the Constitu- 
tion and the charter are both limitations of power ; that the 
Constitution is of that character is conceded ; whether the 
charter is or not, as counsel concedes, “reference must of 
necessity be had to the particular home rule charter to de- 
termine its effect.” 

The two provisions of the charter relied upon to sustain. 
appellees construction are: 

“Art. II, sec. 1. Without denial or disparagement of 
other powers held under the Constitution and laws of the 
state, the city of Lincoln shall have the right and power.” 

“Art. IV, sec. 8. The council shall have, possess and 
exercise, by itself or through such methods as it may pro- 
vide, all the executive, legislative and judicial powers and 
duties.” 

The charter must be construed, however, as a whole, 
and effect given to all its provisions, in determining its 
character. Let us then take a general survey of its struc- 
ture. 

The prefatory synopsis which is required to be submit- 
ted with the charter commences: 

“All that the charter convention hag attempted to do, 
in drafting the city charter proposed herewith, is to submit 
to the voters the existing city charter without any gsub- 
stantial departure from its provisions. * * * It has been 
the endeavor * * * to draft a charter that will present to 
the voters solely the issue whether or not they desire a 
‘home rule’ charter for the city. To that end it has seemed 
desirable that no change be proposed at this time that 
could be used legitimately to confuse the issue sought to 
be presented.” 

Article I provides that the city shall be a body political 
and corporate—the city limits, etc. Following article IT, 
sec. 1, quoted above, are enumerated the general powers 
of the city in seven subsections. 
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“Section 2. In addition to the powers hereinbefore enu- 
merated, the city shall have power by ordinance:” (Then 
follow 15 pages containing 49 specifications of subjects of 
municipal legislation and regulation, and scction 50 is the 
general welfare clause already quoted; numerous other 
powers are specified in detail by later sections.) Articles 
III and IV have to do with elections and officers; article 
V, enactment of ordinances; article VI, water-works; ar- 
ticle VII, contracts; article: VIII, public improvements 
and utilities, containing section 11, above quoted; article 
1X, finance and taxation. Compare this document with the 
state Constitution, and we think it will be evident that 
they are no more alike in their basic characteristics than 
a liquor license is like a marriage license. The Constitu- 
tion does not attempt to define the powers of the legisla- 
ture, otherwise than by negativing its powers to enact 
local or special laws as to certain subjects; in other 
words, it does not define, but limits; and therefore it is 
held that the legislature possesses all power except as 
limited. How different the charter, which lays down with 
ineticulous particularity what powers the council shall 
have; and when it granted to the council “all the legis- 
lative powers and duties,” it merely designated what of- 
ficers of the city should perform those legislative fune- 
tions which the charter had granted to the city. To im- 
part to this language any wider significance would render 
supererogatory fully three-fourths of the provisions of 
the charter, or require us to ignore them in determining 
its character and effect. The word “all” adds nothing to 
ihe extent of power granted, especially when taken in 
connection with the definite article “the.” There wouhl 
be more reason for a larger signification if it had read 
“all legislative power.” What need of specifying the 
subjects upon which the council might legislate, if ail 
subjects were to be within their cognizance? Why not 
incorporate the city and insert the provision under review 
and let it go at that? We agree with appellees “that the 
electorate may, in their discretion, grant full power to the 
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city council without enumeration,” but have they done so? 
‘The logical inference from the plain reading of this char- 
ter is that the electorate were unwilling to grant unlimited 
power to the council, but intended it to exercise only the 
powers granted and such powers as are therefrom neces- 
sarily implied. Again, compare if you will this charter 
with the federal Constitution and the analogy is striking. 
By section 9, art. I of the latter, certain powers are con- 
ferred upon congress, and it is conceded by all that they 
are exclusive; that every federal enactment must find its 
justification in some express power contained in the Con- 
stitution, or implied as necessary to carry out the express 
power granted. 

We conclude that the charter of the city of Lincoln falls 
within that class of “Constitutions” which are to be con- 
strued as grants rather than limitations of power; that the 
principles of construction applicable thereto are the same 
as to a grant by the legislature; and that the principles 
stated in 7 McQuillin, Municipal Corporations (Supp.) 
sec. 352, quoted in appellants’ brief are as applicable to a 
charter adopted by the people in the form of the Lincoln 
charter as one granted by legislative act, to wit: 

“A municipal corporation, therefore, possesses no 
powers or faculties not conferred upon it, either expressly 
or by fair implication, by the law which created it, or by 
other laws, constitutional or statutory, applicable to it. 
Tt is a creature of the law established for special purposes 
and its corporate acts must be authorized by its charter, 
or other laws applicable thereto. Every investigation, 
therefore, rclating to its powers must be conducted from 
the standpoint of such laws. Wherefore the usual formula, 
iivariably supported by judicial utterances and judg- 
ments, in ‘substance, is: That a municipal corporation 
possesses and can exercise these powers only: (1) Those 
granted in express terms; (2) those necessarily or fairly 
implied in, ov incident to, the powers expressly granted ; 
and (8) those essential to the declared objects and pur- 
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poses of the municipality, not merely convenient, but in- 
dispensable.” 

The following cases support the view that we have 
adopted, that the home rule charter in the form of the 
one under review is a grant of power rather than a limi- 
tation: St. Louis v. Western Union Telegraph Co., 149 
U.S. 465; State v. Otis, 98 Ohio St. 83; Park v. City of 
Duluth, 184 Minn. 296. 

It remains to be determined whether authority to estab- 
lish and maintain a coal and wood-yard, as proposed by 
the ordinance of the defendant city, is conferred by the 
charter, either expressly or by necessary implication. 
Here again appellees confuse the powers of the city of 
Lincoln with the powers of the council. They say: “On 
the question, therefore, of the power in the city of Lin- 
coln, under * s home rule charter, there would seem to be 
no doubt fat the power exists, and the question resolves 
itself in” ae of the methods of exercising the power.” We 
have s’ swn that the power does exist in the city (assum- 
ing * & public purpose) as a segregated portion of the 
ele .orate, but has the city assumed that power, and con- 
f cred upon its agent, the city council, authority to exer- 

- gise it? The only sections of the charter to which our at- 
tention has been called as justification for the ordinance 
in question are those quoted in the early part of this 
opinion. Section 1, art. II, in addition to the powers 
granted, reserves to the city “other powers held under the 
Constitution and Laws of the state.” Therefore, if the 
power in question existed outside the charter, it is pre- 
served. State v. Otis, and Park v. City of Duluth, supra. 
The only preexisting legislative expression upon this sub- 
ject is found in section 5195, Rev. St. 1913, above quoted, 
and as it confers no further or additional power than sec- 
tion 11, art. VIII of the charter, it need not be further 
considered. 

For convenience section 11 will be repeated: “Art. VIII, 
sec. 11. The city shall have power to purchase, construct 
and otherwise acquire, own and operate gas and electric 
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plants and properties for the manufacture and distribu- 
tion of gas, heat and electricity for the purpose of supply- 
ing the city and the inhabitants thereof with such service 
and utilities; and to purchase, lease, construct or other- 
-wise acquire, own and operate street railways and tele- 
phone plants, lines and systems, and any and all other 
_ public service plants and properties, for the purpose of 
supplying the city and the inhabitants thereof with such 
service and public utilities.” 

It is argued that, inasmuch as the power is granted to 
furnish heat, the determination of the method or means 
of supplying it is delegated to the council by the general 
grant of legislative power, and the cases of Jones v. City of 
Portiand, and Latghlin v. City of Portland, supra, are 
relied upon. As before stated, they both involve the same 
statute, and a consideration of the Laughlin case will suf- 
fice for our purpose. 

“The legislature of Maine enacted the following law: 
‘Any city or town is hereby authorized and empowered 
to establish and maintain within its limits a permanent 
wood, coal and fuel-yard, for the purpuse of selling, at 
cost, wood, coal and fuel to its inhabitants. The term 
“at cost” as used herein shall be construed as meaning 
without financial profit.’ ” 

The question to be decided was stated to be: “The 
important question is therefore sharply raised, whether 
this court must declare unconstitutional this act of the 
legislature of 1903. It is not a question whether under the 
general statutory powers a municipality has the right to 
take this step, a question that has arisen in many cases, 
but whether such municipality can exercise the right when 
conferred upon it by the legislature in clear and unam- 
biguous terms.” 

Having arrived at the conclusion that the furnishing 
af heat was a public purpose analogous to those of fur- 
nishing light and water, the court holds that the legisla- 
ture “can do this by any appropriate means which it may 
think expedient,” in the exercise of its absolute power, 
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except as limited by the Constitution. And the opinion 
proceeds: 

“The vital and essential element is the character of the 
service rendered and not the means by which it is rendered. 
It seems illogical to hold that a municipality may relieve 
its citizens from the rigor of cold if it can reach them by 
pipes or wires placed under or above the highways but 
not if it can reach them by teams traveling along the iden- 
tically same highway. It will be something of a task. to 
convince the ordinarily intelligent citizen that an act of 
the Jegislature authorizing the former is constitutional but 
one authorizing the latter is unconstitutional] beyond all 
rational doubt. I‘or we must remember that we are con- 
sidering t1e existence of the power in the legislature which 
is the or .y question before the court and not the wisdom 
of its « ercise which is for the legislature alone.” 

Thi language was quoted with approval by the supreme 
cour of the United States on appeal in Jones v. City of 
Po Jland, 245 U.S. 217, and the case affirmed, great empha- 
si being laid upon the view that the judgment of the 
1 ghest court of the state upon what should -be deemed. 
4 public use in a particular state is entitled to.the highest: 
respect, and would be accepted unless clearly net well 
founded, citing cases. In the Maine case we have estab- 
lished the power of the city to furnish heat as a public 
use, and a legislative prescription of the mode of doing it. 
Could it be logically claimed that under such authority 
the city might erect and maintain a central] heating plani 
for distribution of heat through pipes? The arzument 
is persuasive as applied to the situation there presented, 
which started with the power expressly granted. In this 
case we have to go back a step and determine whether it 
has been granted. Conceding the power granted to supply 
heat, the precise question is, may it be done in the manne 
proposed? 

It is a well-established proposition in municipal Jaw 
that, where a power is granted and the manner of its exer 
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cise prescribed, the method is the measure of the power. 
Page v. Belvin, 88 Va. 985. 

In City of Ft. Scott v. Hads Brokerage Co., 117 Fed. 
51, it was held: “The prescription, by the statutes, under 
which a municipality is organized or acting, of the manner 
in which it shall exercise one of its powers, limits the right 
to exercise it to that method, and its use in any other way 
is ultra vires of the corporation, and void.” And in 
Putney Bros. Co. v. Milwaukee County, 108 Wis. 554, 
it was held that a contract by the county for the private 
treatment of an inebriate at a Keeley Institute wag not 
authorized as implied from its general power to provide 
for paupers and inebriates, the court saying: “Thus it 
appears that the legislature has provided certain methods 
by which inebriety or habitual drunkenness may be dealt 
with, and we think it plain that by prescribing certain 
methods it has excluded other methods, and that the gen- 
eral provisions requiring the county or town to care for 
and relieve paupers refer to the necessary food, clothing, 
ordinary medical treatment, and the like, and not to medi- 
cal treatment looking toward the cure of inebriety as a 
disease.” 

In Varney v. Justice, 86 Ky. 596, it was held: “The 
words of the Constitution are never to be regarded as di- 
rectory merely. If directions are given as to the manner 
of exercising a power, it was intended that the power 
should be exercised in the manner directed and in no other 
manner, as no ‘unessential matters were intended to be 
embraced in the Constitution.” This language is as ap- 
plicable to a city constitution as to that of the state. 

Further citation on this point is unnecessary, as the rule 
is well established. So we have to inquire whether or not 
the provisions of the chartcr prescribed the mode in which 
the power to furnish heat to the inhabitants of the city 
shall be exercised; and it seems to us clearly that the 
method is provided for by section 11, art. VIII of the 
charter, in the words “construct and otherwise acquire, 
own' and operate gas and electric plants ‘and properties 
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for the manufacture and distribution of gas, heat and 
electricity for the purpose of supplying the city and the 
inhabitants thereof with such service and utilities;” and 
this provision is followed by authority to purchase “ap- 
pliances, equipment and machinery necessary or incident 
to the proper operation and maintenance of such public 
service plants and properties,” and a large number of 
similar provisions all referring to “such public service 
plants or properties.” The central thought conveyed by 
this language is the establishment of a plant for the dis- 
tribution of heat in the same manner or by the same 
method as had been in use for many years in the furnish- 
ing of water and light to the inhabitants of the city, name- 
ly, by the establishment of a central plant from which pub- 
lic service was distributed. The language used contains no 
hint of any purpose of the people to grant to the city, to 
be exercised br its legislative body, the authority to enter 
into fields of private enterprise and into a business which 
had always theretofore been carried on by private indi- 
viduals to the greater or less satisfaction of the public. To 
imply such a power from the language used would be to 
attribute to it a significance away beyond the general ac- 
ceptation of the import of the terms. Implied powers, as 
the words themselves indicate, must find their justifica- 
tion and foundation in express power granted; that is, 
they are only implied ex necessitate that the express 
powers may be fully and completely exercised. The argu- 
ment being that such powers must have been within the 
contemplation of the granting authority, as otherwise 
those expressly granted could not be carried out. No 
doubt the power is implied to establish a municipal coal 
and wood-yard for the purpose of supplying the plant for 
the distribution of heat; but this power differs essentially 
from a power to buy fuel and sell it to ‘the inhabitants 
of the city in the ordinary course of trade. 

Moreover, if the arguinent with reference to implied 
powers‘does not satisfy, it appears that the authority of 
the city over the particular subject in question has beeu 
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_ stated in section 13, art. II of the charter: “To provide 

for the inspection and weighing of hay and grain, and 
coal, the measuring of wood and fuel to be used in the 
city, and to determine the place or places of the same, 
and to regulate and prescribe the place or places of ex- 
posing for sale hay, coal and wood.” While it is true that 
in the construction of municipal charters the rule ez- 
pressio unius est exclusio alterius must be applied with 
caution (State v. Bryan, 50 Fla. 298, 297, 377); yet “the 
expression of one thing in the Constitution is the exclusion 
of things not expressed” (Page v. Allen, 58 Pa. St. 338) ; 
the above quoted provision of the charter strongly in- 
duces the thought, in view of that other canon of construc- 
tion that different sections in pari materia are to be con- 
strued together, that it was not the intention of the elector- 
ate to grant to the city authorities the power contended 
for. 

In State v. Port of Seattle, 104 Wash. 634, where au- 
thority was. granted the Port to build cold storage plants 
and terminal icing plants, it was held that this did not 
“grant power to build a plant and engage in manufacture 
largely in excess of its needs and to sell to others engaged 
in retailing ice.” 

In Keen v. Mayor and Council of Waycross, 101 Ga. 
588, it was held that a general power to erect and main- 
tain a system of water-works did not entitle the city to 
enter the general plumbing business. 

While it is true that the constitutional provision grant- 
ing all cities the right to form their charters for their 
own government should be liberally construed in order 
that the beneficent intention thereof may be fully carried 
out (Hockett v. State Liquor Licensing Board, 91 Ohio 
St. 176), when it comes to a construction of the powers 
delegated by that charter to. the city government, the 
rule of strict. construction still obtains. As was said in 
City of. St. Paul v. Briggs, 85 Minn. 290: 

“Tt is a rule of general application that the authority 
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given municipal corporations to enact ‘ordinances must 
be.construed strictly (Dillon Mun. Corp. 91, note 2), and 
this rule should apply with special force to cities author- 
ized to form and adopt their own charters.” 

“The power conferred upon municipal.corporations by 
their charters to enact ordinances on specified subjects 
is to be construed strictly, and the exercise of the power 
must be confined within the general principles of the law 
applicable to such subjects.” 

We do not understand it to be claimed that the ordin- 
ance in question is referable to the general welfare sec- 
tion of the charter. To bring it within the police power 
to which this section refers, some public emergency would 
have to be shown, such as a coal famine, or monopoly, 
whereby the “government might be able to obtain fuel, 
when citizens generally could not.. Under such circum: 
stances we are of opinion that the government might con: 
stitute itself an agent for the relief of the community, and 
that money expended for the purpose would be expended 
for a public use.” Opinion of the Justices, 182 Mass. 605- 
No such emergency is suggested. 

We conclude that the establishment of a municipal fuel- 
yard for the purchase and sale of fuel at retail to the in- 
habitants of the city of Lincoln is not within the powers 
granted to the city council, and that the ordinance in 
question is invalid. The case is reversed and remanded to 
the district court for Lancaster county, with instructions 
to. enter a decree perpetually enjoining the defendants 
from a COU SUE HIE a fuel business under the said ordinance. 

REVERSED.. 


SHAWNEE STATE BANK, APPELLEE, V. “Avis LybIcK, 
APPELLANT. 
Firep Juty 19, °1922. No. 22051. 


1. Bills and Notes: Action by INDORSEE: INNOCENT PURCHASER: 
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promissory note, when it is shown that it was obtained by fraud 
practiced upon | the maker, the plaintiff, in order to recover, must 
allege and prove that he took the note in good faith in the ordi- 
Nary course of business and paid value, without notice of any de- 
fense thereto or infirmity in the note.” Auld v. Walker, 107 Neb. 
676. 


QUESTION FoR Jury. “Whether plaintiff 
has sufficiently satisfied the burden resting upon him and made 
good his claim to be an innocent purchaser of a note is a 
question of fact for the jury, save in those instances where the 
testimony is not only consistent with the good faith of such pur- 
chase, but is such that no fair-minded person can draw any other 
inference therefrom.” Auld v. Walker, 107 Neb. 676. 


———: INbDORSEMENT: Proor. Where the indorsement by the 
payee of a note is denied, the introduction in evidence of the 
note having thereon an indorsement purporting to be that of the 
payee, without proof that the indorsement is that of the payee, 
_ or without offering the indorsement independently of the note, 
does not carry with the note as evidence such indorsement, unless 
the offer is sufficiently broad to, and did, include such indorse- 
ment, and proof is made that the indorsement was made by the 
payee or some person authorized to make the indorsement. 


APPEAL from the district court for Douglas county: 


LL. B. Day, Jupan. Reversed. 


(I 


‘North & Donovan, for appellant. 
Stout, Rose, Wells & Martin, contra. 


Heard before Lerron, DEAN and Day, JJ., CLEMENTS 


o. J.) and WrELc#H, District Judges. 


WetcuH, District Judge. 
This is an action brought by appellee on a promissory 


note for the sum of $2,500, dated August 14, 1919, due one. 
year from date, with interest at 8 per cent. from its date, 
executed by the appellant, Alvin Lydick, in favor of the 
Missouri Valley Cattle Loan Company. The plaintiff al- 
leged that before said note became due the Missouri Valley 
Cattle Loan Company, for a valuable consideration paid 
by. plaintiff in the regular course of business, sold, in- 
dorsed, transferred -and delivered said note to plaintiff. 
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The defendant, Lydick, denied that the Missouri Valley 
Cattle Loan Company sold, indorsed, transferred and de- 
livered said note to plaintiff; denied that the plaintiff 
wag the owner and holder of said note for value, and al- 
leged that there was no consideration for said note. He 
also alleged facts constituting fraud in the inception of 
said note. Plaintiff replied by general denial. The plain- 
tiff at the commencement of the trial proceeded to intro- 
duce evidence to show that it purchased said note in good 
faith, for a valuable consideration, before maturity, with- 
out notice of any infirmity in the note. After plaintiff 
had introduced the evidence relied upon by it to establish 
the foregoing facts and rested, the defendant, Lydick, pro- 
ceeded to introduce and offer evidence in support of his 
answer. Upon objection by plaintiff that the same was ir- 
relevant and immaterial, all evidence offered by said de- 
fendant to prove his allegations of want of consideration 
and fraud in the inception of the note was excluded by 
the court. The court also, on plaintiff’s objection, denied 
the said defendant the right to prove the specific facts of- 
fered by him to establish want of consideration of the note 
and fraud in its inception. Upon the close of the trial the 
court, on motion therefor, discharged the jury and found 
for the plaintiff and against the defendant, Lydick, and 
also against his codefendant, Missouri Valley Cattle Loan 
Yompany, for the full amount of the note with interest. 
From the judgment rendered on this finding the defend- 
ant, Lydick, has appealed. 

The question now to be determined is whether or not 
the purchase of said note, in good faith, for a valuable 
consideration, by plaintiff, and its indorsement and de- 
livery before it became due by the payee thereof to plain- 
tiff, was established by the evidence to such an extent that 
there was nothing for the jury to pass upon. If each and 
all of said facts were not so established, then such of them 
as were not so established by the evidence were for the 
jury to determine, and not the court, and there was error 
in not submitting the same to the jury, and also error 
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in excluding the evidence offered by the defendant, Lydick, 
to prove want of consideration and fraud in the inception 
of the note. 

The evidence introduced by plaintiff to prove that it 
was an innocent holder of the note for value, in good faith, 
before the same became due, tended to show that before 
maturity of the note the plaintiff, by its cashier, who con- 
ducted all the negotiations therefor, purchased said note 
and paid therefor its face value with accrued interest. 
The cashier of plaintiff testified that he had no knowledge 
of the consideration for the note or of any defense thereto. 
He testified that he purchased said note through one Hut- 
tig, a note broker residing at Muscatine, Iowa, who was 
also engaged in the manufacturing business at that point: 
that before the purchase thereof he had a conversation 
with said Huttig at Topeka and in reference thereto testi- 
fies as follows: ‘‘He was there; it was either the last part 
of July or in August; I do not remember the date; and 
he said he would have a lot of this cattle loan paper. He 
thought some good farmers’ paper. He did not say good 
cattle loan notes; he said good farmers’ and bankers’ 
paper, and wanted to know if we had funds, if we were 
in financial condition to handle them, and I told him I 
would take it up with the board and he might submit us 
a list.” On cross-examination said witness produced two 
letters received by him from said Huttig in reference to 
the transaction, and testifies that he did not have there all 

of the correspondence he had with Huttig. He also testi- 
fies that Huttig furnished him with a financial statement 
made by the Missouri Valley Cattle Loan Company. This 
statement was introduced in evidence and showed among 
its resources the following items: “Commission, $117,- 
525;” “paper on hand, $508,591.22 ;” “paper past due, $62,- 
251.57 ;” “paper redeemed awaiting maturity, $17,055.61 ;” 
‘loans sold on approval, $52,656.45;” “notes receivable, 
$269,387.48;” “rediscounts pending, $89,145.24,” “sus- 
pense, $8,554.16.” Said statement showed among its lia- 
bilities items, “paper paid not redeemed, $43,593.68 ;” “es- 
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crow, $276,780.94.” The court in the trial, on objection by 
plaintiff, would not permit plaintiff’s cashier to testify 
what his understanding was as to said items, ‘“commis- 
sion, $117,525” and “suspense, $8,554.16.” To the ordinary 
layman these items without explanation are unintelligible. 
He would also think that the item, “paper on hand, $508,- 
591.22,” would include the items “paper past due,” “paper 
redeemed awaiting maturity,” “loans sold on approval,” 
‘notes receivable,” and “rediscounts pending,” above set 
forth. Without any explanation as to those items, it would 
appear as if there was a duplication of the assets in said 
statement. It is also unintelligible how property in “es- 
crow” can become a liability, unless it be by a conversion 
V1 vue property in escrow. And such would be the inter- 
pretation naturally to be placed wpon such a statement. 
Here was in the hands of the plaintiff before it purchased 
the note in suit notice that the payce of the note had prop- 
erty in escrow which was a liability against the payee. 
Such property, on account of the nature of the business of 
the payee, one would naturally infer would be notes in 
escrow. Plaintiff’s cashier also testified that he was in- 
formed by said Huttig that he (Huttig) was to receive 
5 per cent. commission for selling the note, and that plain- 
tiff should apply this commission on an indebtedness then 
owing to plaintiff by said Huttig. Plaintiff purchased said 
note September 12, 1919, paying therefor its face value 
with acerued interest, and crediting the said note broker 
on his indebtedness to plaintiff 5 per cent. of the face of 
the note on account of said broker’s commission for selling 
the same. And at the same time it purchased a number 
of other notes in favor of the Missouri Valley Cattle Loan 
Company, and prior thereto in the month of August had 
also purchased through said Huttig other notes in favor 
of Missouri Valley Cattle Loan Company. The aggregate 
amount of notes so purchased by plaintiff was $68,000, all 
of which were purchased on the same terms and said com- 
mission of 5 per cent. credited on said note broker’s in- 
debtedness to plaintiff. The cashier of plaintiff also-testi- 
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fied that he purchased said notes from a list of notes in 
favor of Missouri Valley Cattle Loan Company submitted 
to him by said Huttig; that he had never before heard of 
the Missouri Valley Cattle Loan Company, but that, in ad- 
dition to examining said financial statement of said com- 
pany, and reports submitted to him by said note broker 
covering the makers and indorsers of the notes, he madé 
an independent investigation through the bank at Mr. 
Lydick’s home and selected this note with others for pur- 
chase. Said cashier also testified that he did not think 
that note brokers usually received 5 per cent. commission 
for selling notes. 

It would seem that the paying of a commission of 5 per 
cent. by the payee of said note for selling the same would 
not be in the ordinary course of business unless some rea- 
son therefor isshown. The name of payee, Missouri Valley 
Cattle Loan Company, would imply that it was engaged in 
loaning money on cattle security or to farmers. The note 
bore interest at 8 per cent. and was due in one year. It 
was sold within about one month after its date and 5 per 
cent. of the face value paid as a commission for making 
the sale. This would make the cost to the Missouri Valley 
Cattle Loan-Company for the money it received for the 
note such that, had it been paid as interest on that amount. 
of money to the maturity of the note it sold, the interest 
would be usurious. 

Negotiable notes bought by a.bank cashier cannot as a 
matter of law be said to have been purchased in good faith 
in the usual course of business, so as to cut off the defense 
of fraudulent inception on the part of the maker, a farmer, | 
known to the cashier, who had never engaged in any busi- 
ness requiring the discounting of paper to the extent repre- 
sented by the notes which were executed, 200 miles from 
home, if they were purchased at a usurious rate of interest 
from the payee, a stranger, without any inquiry on the 
part of the cashier as to their origin or the existence of 
equities in favor of the maker; the question of good faith 
is for the jury. Canajoharie Nat. Bank v. Diefendorf, 128 
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N.Y. 191. The cashier of a bank, who is also an owner of 
its capital stock, is not a disinterested witness when testi- 
fying as to the good faith of his purchase of negotiable 
paper, so his testimony must be regarded as controling if 
_not contradicted; the question of his credibility is for the 
jury. Canajoharie Nat. Bank v. Diefendorf, supra. 
” “Tn an action against the maker upon promissory notes, 
when it is shown that they were obtained by fraud prae- 
ticed upon the maker and were without consideration, the 
plaintiff in order to recover must allege and prove that he 
took the notes in good faith in the usual course of business 
and paid value, without notice of any defense thereto.” 
Ostenberg v. Kavka, 95 Neb. 314. “In such case the ques- 
tion of the good faith of the plaintiff is for the jury, and 
their verdict cannot be controlled and directed by the court, 
if one might reasonably derive inferences from the charac- 
ter and circumstances of the transaction which would 
lead ordinary minds to a different conclusion.” Ostenberg 
v. Kavka, supra. 
No attempt was made to show why the Missouri Valley 
Jattle Loan Company, after loaning its moncy at 8 per 
cent. interest, should pay 5 per cent. for selling one of its 
notes due within less than one year from the time of its 
sale. It could not be for the purpose of raising money to 
again loan out at 8 percent. The transaction is not shown 
by the evidence of plaintiff to be in the ordinary course of 
business on the part of the payee of a note who is engaged 
in the business of loaning money and taking notes there- 
for. The appellee in its argument says that it assumed 
the burden of proving that it was the bona fide purchaser 
of the note before maturity. By making this argument in 
this court it concedes that there was fraud in the inception 
of the note, but appellee made no such concession in the 
record on the trial of the case in the court below. The ex- 
clusion by the court of evidence offered by the maker of 
the note to prove fraud in its inception was error, there- 
fore, unless the plaintiff had sustained the burden of proof 
cast upon it by fraud in the inception of the note to such 
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an extent that there was no question in reference thereto 
for consideration by the jury. No attempt is made to 
show that plaintiff sought any explanation ag to why the 
Missouri Valley Cattle Loan Company was selling its paper 
out of the ordinary course of business of legitimate con- 
cerns of its character. The ambiguous financial statement 
of the Missouri Valley Cattle Loan Company was before 
plaintiff before it purchased the note in question. This 
statement showed thereon as liability, “paper paid and not 
redeemed” and “escrow.” These items unexplained would 
suggest improper practices by the payee of the note. Plain- 
tiff sought no explanation thereof. This court in the re- 
cent case of Auld v. Walker, 107 Neb. 676, holds: “Whether 
plaintiff has sufficiently satisfied the burden resting upon 
him and made good his claim to be an innocent purchaser of 
a note is a question of fact for the jury, save in those in- 
stances where the testimony is not only consistent with 
the good faith of such purchase, but is such that no fair- 
minded person can draw any other inference therefrom.” 
In the opinion in said case it is said: ‘Although lack of 
knowledge, suspicious circumstances, failure to make in- 
quiry, and negligence will not in themselves establish bad 
faith in the plaintiff, such facts, where the burden is upon 
him to establish the innocent character of his purchase, and 
the only evidence offered was his own testimony, constitute 
evidence of bad faith sufficient to take the question to the 
jury.. Ostenberg v. Kavka, 95 Neb. 314.” 

This court in Central Nat. Bank v. Ericson, 92 Neb. 
396, said: ‘Reasons for this conclusion were recently 
stated by the supreme court of Iowa as follows: ‘It is or- 
dinarily to be expected, in these cases, that the purchaser 
will testify to his good faith and want of notice, and that 
defendant is compelled to rely upon circumstantial evi- 
dence to rebut such showing. Whether plaintiff hag suf- 
ficiently satisfied the burden resting upon him and made 
good his claim to be an innocent purchaser is therefore a 
question for the jury, save in those instances where the 
testimony is not only consistent with the good faith of such 
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purchase, but is such that no fair-minded person can draw. 
any other inference therefrom. A categorical denial of 
notice or knowledge is something which in many, if not 
in most, instances cannot be opposed by direct proof; and 
the credibility of the witnesses, their interest in the case, 
the reasonableness or unreasouableness of their statements, 
the time, place and manner of the transaction, its con- 
formity to or its departure from the ordinary methods of 
business, and all the other facts and circumstances. which, 
though of slight moment in themselves, yet, when taken to- . 
gether, give character and color to the purchase under in- 
quiry, constitute a showing which the court cannot prop- 
erly pass upon as a matter of law’ Arnd v. lylesworth, 
145 Ta. 185, 29 L. R. A. n. s. 638.” : 

A. purchaser in good faith should be one who has pur- 
chased with due regard for the rights of the maker, and 
not one, who, relying wholly upon paying value for the 
note and purchasing before maturity without knowledge 
‘of any defense, is indifferent as to whether or not the same 
was honestly obtained from the maker. Where the.evi- 
dence tends to show such indifference the question of good 
faith is for the jury. We think from the foregoing facts 
and circumstances in evidence the question of the good 
faith of plaintiff in purchasing said note should have been 
submitted to the jury, for in determining that question it 
is necessary to assume the existence of every material fact 
which the evidence received and offered in behalf of the 
defendant, Lydick, tended to prove. By so doing the fact 
of want of consideration and fraud in the inception of the 
note must be assumed and the burden of proof was thereby 
cast upon plaintiff to prove its good faith in the purchase 
of the note. 2 

In addition to the foregoing reasons for finding error in 
taking the case from the jury, we find in the record no evi- 
dence nor offer of evidence to prove that said note was in: 
dorsed by the payee at any time. The note was introduced 
in evidence, but the indorsement on the back thereof pur- 
porting to be that of Missouri Valley Cattle Loan .Com- 
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pany was not offered in evidence, nor was there any at- 
tempt to prove that the indorsement was made by the 
Missouri Valley Cattle Loan Company or by any officer. 
thereof, or to show authority of any person to make such 
indorsement. The offer and reception in evidence of the 
note with the indorsement thereon does not introduce and 
carry with it as evidence such indorsement, unless the 
offer and reception were sufficiently broad to and did in- 
clude the indorsement. To effect this it was necessary 
that the indorsement be identified, offered and received 
in and of itself independently. Schroeder v. Nielson, 39 
Neb. 335; Johnson v. English, 53 Neb. 530; Capitol Hill 
State Bank v. Rawlins Nat. Bank, 24 Wyo. "493; note, 11 
A. L. R. 957. 

‘The appellee quotes from Furst Nat. Bank v. McKibben, 
50 Neb. 513: “In an action by an indorsee of a negotiable 
promissory note against the maker, its mere production 
by the plaintiff, duly indorsed, raises a presumption of 
law that it was transferred before maturity and for value, 
and the burden is on the defendant to show that plaintiff 
is riot an innocent holder.” The foregoing does not say 
that the mere production of a note raises a presumption of 
law that the note was duly indorsed. Before the presump- 
tion of law therein set forth arises, the indorsement of the 
note, if denied, must be proved. The provision of the 
statute that every holder is deemed prima facie a holder in 
due course is held to refer to a holder by genuine indorse- 
ment. Vickery v. Burton,.6 N. Dak. 245. It cannot be 
said that the indorsement by payee was admitted by the de- 
fendant, Lydick, by his offer to prove fraud in the incep- 
tion of the note, nor by any other act during the trial. 
While possession by plaintiff was prima facie evidence of 
ownership of the note, indorsement of such note before the 
same is due by the payee must be proved, where the same 
is denied in the answer, to constitute one a holder in due 
course, so as to cut off all defenses thereto. Britton v. 
Berry, 20 Neb. 325. 

“The possession of the note by plaintiff, heing prima facie 
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evidence of ownership thereof, if the maker had offered no 
proof of a defense thereto, plaintiff would have been en- 
titled to recover without proof of indorsement by the payee. 
But upon proof or offer of proof of fraud in the inception 
of the note, the burden of proof was cast upon plaintiff to 
prove that it was a holder in due course and would require 
proof of the indorsement. The evidence shows that the 
cashier of plaintiff was the only person connected with 
plaintiff's bank participating in the purchase of said note. 
It was unnecessary, therefore, for plaintiff to prove that 
no other officer of plaintiff had notice of defenses to the 
note. 

The court therefore erred in excluding from the jury evi- 
dence offered by the defendant, Lydick, to prove want of 
consideration for and fraud in the inception of the note 
sued on. The court also erred in not submitting to the 
jury the question of good faith in plaintiff in purchasing 
said note. The judgment is therefore reversed as to the 
defendant, Alvin Lydick, and remanded for a new trial as 
to him. 

REVERSED. 


SHAWNBEE STATE BANK, APPELLEE, V. H. E. VANSYCKLH, 
APPELLANT. 


Firep Jury 19, 1922. No. 22052. 


1, Bills and Notes: Action By INDORSEE: INNOCENT PURCHASER: 
Proor. “In an action by an indorsee against the maker, upon a 
promissory note, when it is shown that it was obtained by fraud 
practiced upon the maker, the plaintiff, in order to recover, must 
allege and prove that he took the note in good faith in the ordinary 
course of business and paid value, without notice of any defense 
thereto or infirmity in the note.” Auld v. Walker, 107 Neb. 676. 


< : QUESTION For JuRY. “Whether plaintiff 
has sufficiently satisfied the burden resting upon him and made 
good his claim to be an innocent purchaser of a note is a question 
of fact for the jury, save in those instances where the testimony 
is not only consistent with the good faith of such purchase, but 


VoL. 109] JANUARY TERM, 1922. a 


Shawnee State Bank v. Vansyckle. 


is such that no fair-minded person can draw any other inference 
therefrom.” Auld v. Walker, 107 Neb. 676. 


3. Witnesses: CREDIBILITY: QUESTION FoR JURY. However improb- 
able facts testified to by a witness may be, such improbability, 
and their denial by other witnesses, will not take from the jury 
the determination of what credit should be given to the witness 
testifying to such improbable fact or facts, unless such facts are 
contrary to the undisputed physical facts or are impossible. 


4. Bills and Notes: INpoRSEMENT: Pkroor. “Where the indorsement 
by the payee of a note is denied, the introduction in evidence of 
the note having thereon an indorsement purporting to be that of 
the payee, without proof that the indorsement is that of the payee, 
or without offering the indorsement independently of the note, does 
not carry with the note as evidence such indorsement, unless the 
offer is sufficiently broad to, and did, include such indorsement, 
and proof is made that the indorsement was made by the payee 
or some person authorized to make the indorsement.” Shawnee 
State Bank v. Lydick, ante, p. 76. 


APPEAL from the district court for Douglas county: 
JAMES M. FITZGERALD, JUDGE. Reversed. 


North & Donovan, for appellant. 
Stout, Rose, Wells &d Martin, contra. 


Heard before Lerron, DEAN and Day, JJ., CLEMBmNTS 
(EK. J.), and WELcH, District Judges. 


WELCH, District Judge. 

This is an action brought by appellee on a promissory 
note for the sum of $12,500, dated May 19, 1919, due one 
year from date, with interest at 8 per cent. from its date, 
executed by the appellant, H. E. Vansyckle, in favor of 
the Missouri Valley Cattle Loan Company. The plaintiff 
alleged that before maturity of said note the Missouri 
Valley Cattle Loan Company, for a valuable consideration 
paid by plaintiff in the regular course of business, sold, 
indorsed, transferred and delivered it to plaintiff. The 
defendant, Vansyckle, denied that the Missouri Valley 
Cattle Loan Company sold, indorsed, transferred and de- 
livered said note to plaintiff; denied that plaintiff was the 
owner and holder for value of said note; and alleged that 
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there was no consideration for said note. He also allege: 
facts constituting fraud in the inception of said note. 
Plaintiff replied by general denial. The plaintiff at the 
commencement of the trial admitted to the jury that the 
defendant, Vansyckle, has a good defense to said note, on 
the grounds of fraud and lack of consideration, against 
the payee of the note. Plaintiff then proceeded to intro- 
duce evidence to show that it purchased said note in good 
faith, for a valuable consideration, before maturity, with- 
out notice of any infirmity in the note. Upon the close of 
the trial the court, on motion therefor by plaintiff, in- 
structed the jury to find for the plaintiff and against the 
defendant, Vansyckle, and also his codefendant, Missouri 
Valley Cattle Loan Company, for the full amount of the 
note with interest; whereupon the jury returned such a 
verdict. From the judgment rendered on this verdict 
the defendant, Vansyckle, has appealed. 

The question now to be determined is whether or not the 
purchase of said note, in good faith, for a valuable consid- 
eration, by plaintiff, and its indorsement and delivery be- 
fore it became due by the payee thereof to plaintiff, was es- 
tablished by the evidence to such an extent that there was 
nothing for the jury to pass upon. If each and all of said 
facts were not so established, then such of them as were 
not so established were for the jury to determine, and not 
the court, and there was error in not submitting the same 
tothe jury. 

To prove that it was an innocent holder of the note for 
value, in good faith, before the same became due, plaintiff 
called as a witness F. P. Elmore, its cashier. He testified 
that he had general conduct of the affairs of plaintiff, and 
had been making the loans of the bank and purchasing 
notes for the bank since June 1, 1919; that nobodv else 
during that time made loans for or purchased notes for 
the plaintiff. He testified that during the fall and :sum- - 
mer of 1919 he purchased for plaintiff promissory notes 
given to the Missouri Valley Cattle Loan Company.-to 
the amount of about $68,000, and that included: therein 


VoL. 109] JANUARY TERM, 1922. 82 


Shawnee State Bank v. Vansyckle. 


was the note in suit; that he purchased these notes, not 
direct, but from one H. W. Huttig, Muscatine, Iowa; that 
said Huttig was a note broker, who was also engaged in 
the sash and door business, and that he had known Huttig 
for 10 or 15 years. Said Elmore also testified that in the 
last of July or first of August, in plaintiff’s office in 
Topeka, he first had a conference with said Huttig about 
the purchase of these Missouri Valley Cattle Loan Com- 
pany notes; that he did not purchase any notes from him: 
at that time, but made the first purchase in August. He 
does not testify as to what took place at that conference. 
Said Elmore further testified that he purchased the note 
in suit August 26, 1919, for Shawnee State Bank, through 
said H. W. Huttig, the note being sent direct from Mis- 
souri Valley Cattle Loan Company, and that, when he 
received it, it had that company’s indorsement on the 
back; that the bank paid for the note $12,500 and accrued 
interest figured at the rate called for in the note. Elmore 
further testified that at the time he purchased the note he 
didnot know the defendant, Vansyckle, had never heard 
of him, nor had had any dealings with the Missouri Valley 
Cattle Loan Company; that before he purchased he wrote 
a bank as to the responsibility of Vansyckle, and that he 
had no information about the details of the organization 
of the Missouri Valley Cattle Loan Company, did not 
know the consideration for the note, and did not have 
notice or knowledge when he purchased it that Vansyckle 
claimed a defense to it. On cross-examination said E]- 
more testified that in August or September, 1919,"he did 
not know auy of the officers of Missouri Valley Cattle 
Loan Company; that before he bought the note he had 
never seen the signature of V. W. Gittings (the indorse- 
ment of said note set forth in the petition of plaintiff pur- 
ports to have been made by V. W. Gittings, secretary, for 
Missouri Valley Cattle Loan Company). He also testi- 
fied that he did not know the signature of the defendant, 
Vansyckle, at the time he purchased the note, made no in- 
quiry as to what the note was given for, that Huttig told 
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him he was getting 5 per cent. commission for the sale of 
these notes, and that he received a letter from Huttig with 
reference to the Vansyckle and other notes. This letter 
was introduced in evidence, and is dated August 16, and 
contains the following: 

“You understand the Mo. Valley Cattle Loan Co. in- 
dorses all this paper & you will see by the statement I 
sent you their assets are liquid. Unless you write me ta 
the contrary Monday, I will write the Cattle Loan Co. to 
send notes to you with S. D. attached for par & accrued 
interest less 5% which you apply on my note for follow- 
ing: Vansyckle note $12,500; you have reports.” And 
after listing several other notes, amounting in the aggre- 
gate, with said Vansyckle note, to $31,592.75, said letter 
proceeds: “& accrued interest less 5% of face to apply on 
my indebtedness. * * * Your friend Shaffer has taken an- 
other $10,000 this week.” 

Previous to this time said Elmore had received a letter 
from said Huttig, which is in evidence, bearing date July 
3, but which he testifies as July 30. This letter ig as 
follows: 

“Dear Mr. Elmore: [ am inclosing you a list of notes I 
have for sale. The first list from same parties Shaffer 
Bros. bought entire, viz., $70,000 of them. This list shows 
maker, net worth, rate (8%), maturity & amount. Al) 
notes are indorsed with full recourse by the Missouri Val- 
ley Cattle Loan Co. whose statement I inclose. The sale 
of these notes will wipe out their notes & accts. payable. 
Will sell you the notes at face & accrued interest & my 
5% commission off the face will go to you to apply on my 
interest note. I have until Aug. LOth to sell these, and I 
hope you can handle from $30,000 to $50,000 of them. 
Will be here until Saturday, so write me here fully. Shaf- 
fer Bros. will take $50,000 of this lot also. These men are 
all well-to-do farmers & bankers. Yours truly, H. W. 
Huttig.” 

Elmore also testified that before the purchase of the 
Vansyckle note plaintiff had been furnished with a finan- 
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cial statement of Missouri Valley Cattle Loan Company. 
This statement was introduced in evidence. The witness 
Elmore testified that he thought 5 per cent. a very good 
commission, not too large on unknown paper; that what 
he would call known paper was such as Swift’s and Ar- 
mour’s and standard paper like that; that he did not think 
on unknown paper this was an extra large commission. 
The statement of the Missouri Valley Cattle Loan Com- 
pany introduced in evidence showed among its resources 
the following items: “Commission, $117,525 ;” “paper on 
hand, $508,591.22 ;” “paper past due, $62,251.57 ;” “paper 
redeemed awaiting maturity, $17,055.61;” “loans sold on 
approval, $52,656.45 ;” “notes receivable, $269,387.48 ;” “re- 
discounts pending, $89,145.24;” “suspense, $8,554.16.”’ 
Said statement showed among its liabilities the items, 
“paper paid and not redeemed, $43,593.68;” “escrow, 
$276,780.94.” The court in the trial, on objection by plain- 
tiff, would not permit plaintiff’s cashier to testify what 
his understanding was as to said items, “commission, 
$117,525,” and “suspense, “$8,554.16.” To the ordinary lay- 
man these items without explanation are unintelligible. 
He would also think that the item, “paper on hand, $508.- 
591.22,” would include the items, “paper past due,” “paper 
redeemed awaiting maturity,” “loans sold on approval,” 
“notes receivable,” and “rediscounts pending,” above set 
forth. Without any explanation as to those items, it 
would appear as if there was a duplication of the assets 
in said statement. It is also unintelligible how property 
in “escrow” can become a liability, unless it be by a con-. 
vorsion of the property in escrow. And such would be the 
interpretation naturally to be placed upon such statement. 
Here was in the hands of the plaintiff before it purchased 
the note in suit notice that the payee of the note had prop- 
erty in escrow which was a liability.against payee. Such 
property, on account of the nature of the business of the 
payee, one would naturally infer would be notes in escrow. 
Plaintiff purchased said note August 26, 1919, paying 
therefor its face value with accrued interest, and credit- 
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ing the said note broker on his indebtedness to plaintiff 
5.per cent. of the face of the note on account of said 
broker’s commission for selling the same. And at the 
Same time it purchased a number of other notes in favor 
of the Missouri Valley Cattle Loan Company. The aggre- 
gate amount of notes so purchased by plaintiff was $68,000, 
all of which were purchased on the same terms, and said 
commission of 5 per cent. thereon was credited on said 
note broker’s indebtedness to plaintiff. 

It would scem that the paying of a commission of 5 
per cent. by the payee of said note for selling the same 
would not be in the ordinary course of business unless 
some reason therefor is shown. The name of payee, Mis- 
souri Valley Cattle Loan Company, would imply that, it 
was engaged in loaning money on cattle security or to 
farmers. The note bore interest at 8 per cent. and was 
due in one year. It was sold within about three months 
after its date, and 5 per cent. of the face value paid asa 
commission for making the sale. This would make the 
cost to the Missouri Valley Cattle Loan Company for the 
money it received for the note such that, had it been paid 
as interest on that amount of money to the maturity of 
the note it sold, the interest would be usurious. 

Negotiable notes bought by a bank cashier cannot as a 
matter of law be said to have been purchased in good 
faith in the usual course of business, so as to cut off the 
defense of fraudulent inception on the part of the maker, 
a farmer, known to the cashier, who had never engaged in 
any business requiring the discounting of paper to the ex- 
tent represented by the notes which were executed, .200 
miles from home, if they were purchased at a usurious 
rate of interest from the payee, a stranger, without inquiry 
on the part of the cashier as to their origin or the existence 
of equities in favor of the maker; the question of good 
faith is for the jury. Canajoharie Nat. Bank u. Diefen- 
dorf, 123 N. ¥.191. The cashier of a bank, who is also an 
owner of its capital stock, is not a disinterested witness 
when testifving as to the good faith of his purchase of 
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negotiable paper, so that his testimony must be regarded 
as controlling if not contradicted; the question of his 
credibility is for the jury. Canajoharie Nat. Bank v. Die- 
fendorf, supra. 

We do not think all of the facts set up in the rule above 
announced are necessary to make the question of good 
faith in the purchase of a note a question for the jury. 

“In an action against the maker upon promissory notes, 
when it is shown that they were obtained by fraud prac- 
ticed upon the maker and were without consideration, the 
plaintiff in order to recover must allege and prove that 
he took the notes in good faith in the usual course of busi- 
ness and paid value, without notice of any detense thereto.” 
Ostenberg v. Kavka, 95 Neb. 314. “In such case the ques- 
tion of the good faith of the plaintiff is for the jury, and 
their verdict cannot be controlled and directed by the 
court, if one might reasonably derive inferences from the 
character and circumstances of the transaction which 
would lead ordinary minds to a different conclusion.” Qs- 
tenberg v. Kavka, supra. 

The plaintiff had notice before it purchased the note in 
suit that the payee of the note was paying a commission of 
5 per cent. for selling notes amounting to at least $80,000. 
™his with the notes then offered plaintiff would: make 
$111,592.75. It would seem strange that the Missouri Val- 
ley Cattle Loan Company, after loaning its money at 8 
per cent. interest, should pay 5 per cent. for selling its 
notes: due within nine months from the time of their sale. 
It could not be for the purpose of raising money. to again 
loan out at 8 per cent. The transaction is not shown by 
the evidence of plaintiff to be in the ordinary course of 
business on the part of the payee of a note which is en- 
gaged: in the business of loaning money and taking notes 
therefor. No attempt is made to show that plaintiff sought 
any explanation as to why the Missouri Valley Cattle 
Loan Company was selling its: paper out of the ordinary 
course of business of legitimate concerns of its character. 
The: ambiguous financial statement of Missouri Valley 
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Cattle Loan Company was before plaintiff before it pur- 
chased the note in question. This statement showed there- 
on as liability, “paper paid and not redeeined” and “es- 
crow.” These items unexplained would suggest improper 
practices by the payee of the note. Plaintiff sought no 
explanation thereof. This court in the recent case of Auld 
v. Walker, 107 Neb. 676, holds: 

“Whether plaintiff has sufficiently satisfied the burden 
vesting upon him and made good his claim to be an in- 
nocent purchaser of a note is a question of fact for the 
jury, save in those instances where the testimony is not 
only consistent with the good faith of such purchase, but 
is such that no fair-minded person can draw any other in- 
ference therefrom.” In the opinion in said case it is said: 
“Although lack of knowledge, suspicious circumstances, 
failure to make inquiry, and negligence will not in them- 
selves establish bad faith in the plaintiff, such facts, where 
the burden is upon him to establish the innocent character 
of his purchase, and the only evidence offered was his own 
testimony, constitute evidence of bad faith sufficient to 
take the question to the jury. Ostenberg v. Kavka, 95 
Neb. 314.” 

This court in Central Nat. Bank v. Ericson, 92 Neb. 
396, said: “Reasons for this conclusion were recently 
stated by the supreme court of Iowa as follows: ‘It is 
ordinarily to be expected, in these cases, that the pur- 
chaser will testify to his good faith and want of notice, 
and that defendant is compelled to rely upon circumstan- 
tial evidence to rebut such showing. Whether plaintiff 
has sufficiently satisfied the burden resting upon him and 
made good his claim to be an innocent purchaser is there- 
fore a question for the jury, save in those instances where 
the testimony is not only consistent with the good faith of 
such purchase, but is such that no fair-minded person can 
tiraw any other inference therefrom. <A categorical denial 
ef notice or knowledge is something which in many, if not 
in most, instances cannot be opposed by direct proof; and 
the credibility of the witnesses, their interest in the cuse, 
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the reasonableness or unreasonableness of their state- 
ments, the time, place and manner of the transaction, its 
conformity to or its departure from the ordinary methods 
of business, and all the other facts and circumstances 
which, though of slight moment in themselves, yet, when 
taken together, give character and color to the purchase 
under inquiry, constitute a showing which the court can- 
not properly pass upon as a matter of law.’ Arnd v. Ayles- 
‘worth, 145 Ta. 185, 29 L. R. A. n. 8. 638.” 

The plaintiff herein had notice of all these facts herein- 
before stated, and without knowing the signature of the 
maker of said note, nor that of the person by whom the 
alleged indorsement of said note purports to have been 
made, not even knowing that such person was an officer of 
the payee nor that he had authority as such officer to make 
such indorsement, purchased the same. Reasonable minds 
might say that a note purchased with such knowledge and 
under such circumstances was not purchased in the ordin- 
ary course of business. Whether the purchase with such 
knowledge and under such circumstances was a purchase 
in the ordinary course of business was therefore a ques- 
tion for the jury. A purchase in the ordinary course of 
business is not proved by proof that the purchase was made 
in the manner that the purchaser usually transacts such 
business. It must be shown to have been purchased in the 
manner that such business is generally transacted by per- 
sons engaged in that business who have due regard for the 
interests of all persons affected by the transaction. 

A purchaser in good faith should be one who has pur- 
chased with due regard for the rights of the maker, and 
not one who, relying wholly upon paying value for the 
note and purchasing before maturity without knowledge 
of any defense, is indifferent as to whether or not the same 
was honestly obtained from the maker. Where the evi- 
dence tends to show such indifference the question of good 
faith is for the jury. We think from the foregoing facts 
and circumstances in evidence the question of. the good 
faith of plaintiff in purchasing said note, and whether it 
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was purchased in the ordinary course of business,: should 
have been submitted to the jury. Fraud in the inception 
of the note was admitted by plaintiff. The burden of proof 
was thereby cast upon plaintiff to prove its good faith in 
the purchase of the note and purchase in the ordinary 
course of business. 

The defendant, Vansyckle, testified that Elmore, the 
cashier of plaintiff, called at his home in 1920, and told 
him he was out trying to make settlement for the notes 
that they had purchased from the Missouri Valley Cattle 
Loan Company, and told him that Huttig had owed him a 
large amount of money and he was getting his money from 
this man Huttig in the sale and purchase of these notes: 
that this man Huttig was getting 10 per cent. commission. 
He further said he knew there was something wrong with 
the notes; that he knew they were obtained through fraud, 
and that they were discounting the notes 25 per cent. to 
him. The witness, Elmore, on rebuttal, denied making the 
foregoing statements to the defendant, Vansyckle, and 
denied making each of them. However improbable, the 
previous facts testified to by the defendant, Vansyckle, 
the weight and credit to be given to him as a witness, and 
to his said testimony, was for the jury. The court couidc 
not take it from the jury. If true, they should be consid- 
ered by the jury in determining the good faith of plaintiff 
and whether its purchase of said note was in the ordinary 
course of business. 

In addition to the foregoing reasons for finding. error 
in taking the case from the jury, we find in the record no 
evidence nor offer of evidence to prove that said note :was 
indorsed by the payee at any time. The note was intro- 
duced in evidence, but the indorsement on the back thereof 
purporting to be that of Missouri Valley Cattle Loan Com- 
pany was not offered in evidence, nor was there any. at- 
tempt to prove that the indorsement was made by the 
Missouri Valley Cattle Loan Company or by any officer 
thereof, or to prove the authority of any person to. make 
such indorsement. The offer and reception in evidence of 
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the note with the indorsement thereon does not introduce 
and carry with it as evidence such indorsement, unless the 
cffer and reception were sufficiently broad to and did in- 
clude the indorsement. To effect this it was necessary that 
the indorsement be identified, offered and received in and 
of itself independently. Schroeder v. Nielson, 39 Neb. 
335; Johnson v. English, 538 Neb. 530; Capitol Hill State 
Bank v. Rawlins Nat. Bank, 24 Wyo. 423, note, 11 A. L. 
Rh. 957. 

The appellee quotes from First Nat. Bank v. McKibben, 
0 Neb. 518: “In an action by an indorsee of a negotiable 
promissory note against the maker, its mere production 
by the plaintiff, duly indorsed, raises a presumption of 
law that it was transferred before maturity and for value, 
and the burden is on the defendant to show that plaintiff 
is not an innocent holder.” The foregoing does not say . 
that the mere production of a note raises a presumption 
of law that the note was duly indorsed. Before the pre- 
sumption of law therein set forth arises, the indorsement 
of the note, if denied, must be proved. The provision of 
the statute that every holder is deemed prima facie a holder 
in due course is held to refer to a holder by genuine in- 
dorsement. Vickery v. Burton, 6 N. Dak. 245. It cannot 
be said that the indorsement by payee was admitted by 
the defendant, Vansyckle, by his plea of fraud in the in- 
ception of the note, nor by any other act during the trial. 
While possession by plaintiff was prima facie evidence of 
ownership of the note, indorsement of such note before 
the same is due by the payee must be proved, where the 
same is denied in the answer, to constitute one a holder 
in due course, so as to-cut off all defenses thereto. Britton 
v. Berry, 20 Neb. 325. 

The possession of the note by plaintiff, being prima facie 
evidence of the ownership thereof, if there had been no 
fraud in its inception, plaintiff would have been entitled 
to recover witheut proof of indorsement by the payee. But 
upon the adstission by plaintiff of fraud in the inception 
of the note, the burden of proof was cast upon plaintiff 
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to prove that it was a holder in due course, and that would 
require proof of the indorsement. ‘The testimony of El- 
more, cashier of plaintiff, that when he received the note 
it had thereon the indorsement of the Missouri Valley. 
Cattle Loan Company was not proof that. such indorsement 
was genuine. The witness so testifying did not know the 
signature of the party signing said instrument, nor that 
he had authority to make it. Such testimony was only to 
the effect that when he received the note it had indorsed 
thereon the words alleged in the petition to be the indorse- 
ment of Missouri Valley Cattle Loan Company. Even 
that indorsement was not offered in evidence. 

The evidence shows that the cashier of plaintiff was the 
only person connected with plaintiff bank participating 
in the purchase of said note. It was unnecessary, there- 
fore, for plaintiff to prove that no other officer of plaintiff 
had notice of defenses to the note. 

The court erred in not submitting to the jury the ques- 
tion of good faith of plaintiff in purchasing said note and 
its purchase in the ordinary course of business. The judg- 
ment is therefore reversed as to the defendant, H. E. Van- 
syckle, and remanded for new trial as to him. 

REVERSED. 
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1. Sales: Price: Proor. In the absence of any agreement as to the 
price of goods sold and delivered, there is an implied agreement 
that the price shall be reasonable, and, in an action to recover the 
price of goods sold under such circumstances, proof of the reason- 
able value of the goods is essential to recovery. 


EvipENcE. Testimony that the items in an ac- 
count for goods sold and delivered are “correct” is insufficient to 
establish that a price was agreed upon, or the reasonable value of 
the goods sold. 


APPEAL from the district court for Lancaster county: 
WitLarp E. Stewart, Jupce. Affirmed. 


Hainer, Craft & Lane, for appellant. 
R. J. Greene and H. C. Wilson, contra. 


Heard before Morrissey, C. J., Lerton, Ross, Dean 
ALDRICH, Day and FLANSBURG, JJ. 


? 


PER CURIAM. 

This was an action on an account for goods sold and de- 
livered by the Union Lumber Company to the defendant. 
The petition alleges the sale and delivery of building ma- 
teria] and coal to the defendant during a period beginning 
January 2, 1911, and ending March 2, 1914; that certain 
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payments were made on account of the saine; and that the 
debt had been assigned to plaintiff, who sues as assignee 
of the creditor. The answer denies the assignment of the 
account, and alleges that plaintiff had no right to maintain 
this suit in his own name. It also contains a general denial 
and a defective plea of the statute of limitations. A jury 
was waived. The trial court found for the defendants and 
dismissed the action. 

We are not informed upon what ground the trial court 
found for the defendant. Under the provisions of section 
8528, Comp. St. 1922, and the decisions in Meeker v. Wal- 
cron, 62 Neb. 689, and Huddleson v. Polk, 70 Neb. 483, the 
action was properly brought by the assignee in his own 
name, and, since a number of the items sold and delivered 
were furnished within four years, plaintiff, if the proof had 
been sufficient as to the price ov value of the goods sold, 
would have been entitled at least to a judgment for the rea- 
sonable value of the items sold within that time. Whether 
for a longer period is open to question. , 

The president of the lumber company testified that the 
woods were furnished and delivered upon the order of the 
defendant, and that the items in:the account were correct, 
but neither he nor any other witnesses testified that there 
was any price agreed upon, or that the prices charged were 
the reasonable value of the goods furnished. The “items” 
’ in the account might have been “correct,” but that does not 
establish or prove that the charges made were reasonable 
and just. Before book accounts can be introduced in evi- 
dence under the statute, they must be shown to be “just and 
_ true.” Much more should proof be required of this nature 
in an action when the books are not in evidence. In the 
absence of any agreement as to the price of goods sold and 
delivered, there is an implied agreement that the prices 
shall be reasonable. Proof that they are reasonable is an 
indispensable requisite to recovery upon such an implied 
promise. There is no proof of any agreement as to price, 
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or ag to the reasonable value of the goods sold. We regret 
that we are not authorized by statute, as some courts now 
are, to remand the case for further proof, but, as it is, we 
can only. hold that there is a failure to prove an essential 
requisite to recovery, and that the district court was right 
in its judgment. 

AFFIRMED. 


MarRTHA LAND, APPELLANT, V. OLA CHRISTENSON, 
APPELLEE. 


FILep OCTOBER 4, 1922. No. 22099. 


1. Process: Summons: AMENDMENT. Irregularities in a summons 
or the service thereof may be corrected by amendment, but, if the 
summons is void, it is incapable of amendment. 


: Jupispiction. Defendant was summoned to ap- 
pear in the county court of Hamilton county in which no action 
was pending against him. A petition had been filed in the district 
court for that county in which he was named as defendant. He 
made a special appearance in the district court objecting to its 
jurisdiction for want of service of summons. Held, that the ser- 
vice of summons upon him to answer in the county court did not 
eonfer jurisdiction upon the district court. 


APPEAL from the district court for Hamilton county: 
GeorGe FF. Corcoran, Jupcn. Affirmed. 

Hainer, Craft, Edgerton & Fraizer, for appellant. 

Halligan, Beatty & Halligan, contra. 


Heard before Mornrissry, C. J.. LETTON, ROSE, ALDRICH, 
Day and Franspene, JJ. 


PER CURIAM. 

This action for specific performance of « contract for the 
sale of land was brought in the district court for Hamilton 
county. The defendant, who is a resident of Deuel county, 
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was served in Hamilton county. He appeared specially 
and objected to the jurisdiction of the court for the reason 
that the only service of symmons upon him wag made by 
serving the copy of summons hereinafter set forth. The 
plaintiff then made application for permission to amend 
the copy of summons to conform to the original. The court 
denied the application for permission to amend, and sus- 
tained the special appearance. Plaintiff elected to stand 
upon the service as made, and the court dismissed the 
action without prejudice. 

The copy served on defendant is as follows: 

“State of Nebraska, ) _. 
Hamilton County. ee 

“To the Sheriff or any Constable of said County: 
‘UostaIstAyO vio AJOU OF popuRWWOD Aqo1vy 818 NOX,, 
ured ‘puvy vyyaeyy Aq pens uvoq sey vy 4VYy) “JuURepuazop 
tiff in the county court in and for said county of Hamilton, 
and that unless he answer by the 10th day of January, 1921, 
the petition of said plaintiff filed against him in the office 
of said court, such petition will be taken as true, and judg- 
ment rendered accordingly. You will make due return of 
this summons on or before Monday, the 20th day of De- 
cember, 1920. 

‘Witness my official signature and the seal of the 
county court of our said county of Hamilton, this 8th day 
of December, 1920. 

“(L. 8.) J. W. Weedin, Clerk of District Court. 

“T do hereby certify that this is a true copy of the orig- 
inal summons now in my hands for service. 

“J. E. Howard, Sheriff of said County, 
“By Chas. Weaver. 

“Specific performance demanded. 

“Tf defendant fail to appear and answer the plaintiff wilt 
take judgment for $5,000.00 together with interest thereon 
at the rate of 7% from the 8th day of December. 

“J. W. Weedin, Clerk of District Court. - 
“Returnable Dec. 20, 1920.” 
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Neither the original summons nor a ‘copy of it other than 
the above is in the transcript. 

The general rule is that if the process is sufficient to in- 
form the defendant in what court he must appear, and the 
time and place of his appearance, it is sufficiently definite 
to give the court jurisdiction, even though the time stated 
is incorrect, but, in this instance, defendant was notified 
that the suit was in the county court, and the only connec- 
tionswith the district court shown in the copy is that the 
summons appears to have been signed by the clerk of that 
court. A man ignorant of court procedure would be apt 
to pay little attention to this. Defendant was summoned 
to appear in a court in which no action was pending 
against him, and it was sought to amend the summons in 
a court in which he had not been notified to appear. If 
the defendant had not called the attention of the court to 
the nature of the service upon him, and a judgment against 
him had been rendered by default upon such a summons, 
the judgment would be absolutely void for want of notice. 
This is the test of jurisdiction. The defect in this case is 
not one of form, but one of substance. 

As a general rule, a person summoned is not bound to 
look further than the summons for information as to the 
court in which the action is pending, or the time and place 
of his appearance. If neither the original summons nor 
the copy served upon the defendant designates the proper 
court in which defendant is to appear, and there is no 
other paper served to apprise him of the forum, that court 
will not acquire jurisdiction. Hggleston +. Wattawa, 117 
Ia. 676. This court has been exceedingly liberal in per- 
mitting the amendment of pleadings or process. Mistakes 
in the date of the return day, or of the answer day, may be 
amended, and almost any other irregularity or defect 
merely in form.: Barker Co. v. Central West Investment 
(o., 75 Neb. 48. But if the summons is void, it is inea- 
pable of amendment. Hlmen v. Chicago, B. & Q. R. Co., 
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75 Neb. 37; Duluth Brewing & Malting Co. ». Allen, BL 
Mont. 89; 32 Cye. 5381. 

The briefs state that the copy served on defendant is 
not a true copy of the original summons. We have no 
evidence as to what the original summons contains other 
than the certificate of the sheriff, and must presume that 
the certificate that the paper served is a true copy, is true 
until the fact appears otherwise. The allowance of amend- 
ments to process is a matter of discretion, and no abuse 
of discretion is shown. 

AFFIRMED. 


St. ELIZABETH HOSPITAL, APPELLEE, ¥. LANCASTER COUNTY 
ET AL., APPELLANTS. 


FiLEp Ocroper 4, 1922. No. 21283. 


1. Taxation: ExmMprions: Usk or Property. Under the constitu- 
tional and statutory provisions relating to exemptions from tax- 
ation, the use of the property is the test of that right. Const. 1875, 
art. IX, sec. 2; Rev. St. 1913, sec. 6301. 


Hospitats. The property of St. Elizabeth Hos- 
pital in the city of Lincoln, Nebraska, held exempt from taxation 
on the ground that it is used exclusively for religious and chari- 
table purposes. E 


APPEAL from the district court for Lancaster county: 
LEONARD A. FLANSBURG, JUDGE. Affirmed. 


Charles E. Matson, Harry R. Ankeny and Man G. 
Towle, for appellants. 


John J. Ledwith, contra. 


Heard before Morrissey, C. J., Letron, Ross, DEAN, 
ALDRICH and Day, JJ. 


Rosk, J. 
Is the property of St. Elizabeth Hospital in Lincoln, 
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Lancaster county, Nebraska, exempt from taxation? This 
is the question presented by the record. 


The county board of equalization levied taxes on the hos- 
pital property. Upon appeal to the district court the levy 
was set aside on the ground of exemption. The county has 
appealed. 


The constitutional provisions relating to exemptions 
from taxation when the levy was made were as follows: 

“The property of the state, counties, and municipal cor- 
porations, both real and personal, shall be exempt from 
taxation, and such other property as may be used ex- 
clusively for agricultural and horticultural societies, for 
school, religious, cemetery, and charitable purposes, may 
be exempted from taxation, but such exemptions shall be 
only by general law.” Const. 1875, art. IX, sec. 2. 

Property used exclusively for religious and charitable 
purposes was also exempted by statute. Rev. St. 1913, 
see. 6301. Under these provisions of the law the use of 
the property is the test of the right to exemption. 

St. Elizabeth Hospital is situated on South street be- 
tween Eleventh and Thirteenth streets in the city of Lin- 
coln. Its property consists principally of four acres of 
land, a four-story brick building equipped for a hospital, 
ul valued at approximately $500,000, and a surplus of 
$40,000 invested in securities. This property represents 
the growth of an institution established 30 vears ago with 
smal] donations aggregating $20,000. 

The Franciscan Sisters, a religious society, founded the 
hospital and hold title to its property. The Sisters of St. 
Francis of the Perpetual Adoration have charge of the in- 
stitution. The general purpose of the sacred order to 
which these Sisters belong is to nurse the sick and take 
care of orphans. Twenty-six Sisters engaged in their life 
work are caring for the sick at St. Elizabeth Hospital. In 
devoting themselves to it they are prompted by the love 
of God. They are bound by a vow of poverty. Property 
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owned by them is used for the purposes to which they 
have dedicated their lives. Beyond food, clothing and 
shelter they receive nothing for their services. No indi- 
vidual, society or corporation receives any pecuniary 
profit from hospital property, funds or earnings. Surplus 
and donations are used to enlarge buildings and to im- 
prove hospital facilities, equipment and service. The in- 
stitution is open alike to charity patients and others with- 
out regard to race or religious beliefs. Reasonable com- 
pensation is required from those who are able to pay it. 
Only a small percentage of those who seek rooms, food 
and hospital care, however, can be considered charity 
patients, but this does not change the charitable purpose 
for which the property as a whole-is used, where no one 
receives any pecuniary profit from any source. Part of 
the burdens of government in caring for the poor is borne 
by the hospital. Charitable gifts and gratuitous services 
are contributed to the welfare of society. There are there- 
fore reasons for immunity from taxation. The better rule, 
one sanctioned by precedent, is that the property in con- 
troversy is used exclusively for religious and charitable 
purposes within the meaning of the constitutional and 
statutory provisions relating to exemptions. This ig the 
view taken by the trial court. — 
AFFIRMED. 


CENTRAL UNION CONFERENCE ASSOCIATION OF COLLEGE 
VIEW, APPELLEE, V. LANCASTER COUNTY ET AL., 
APPELLANTS.~ 


FILEp OcroBer 4, 1922. No. 21284. 


Taxation: EXEMPTIONS: COLLEGES. Farm and dairy property used by 
Union College for school purposes held not subject to taxation with- 
in the meaning of the constitutional and statutory provisions re- 
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_lating to exemptions. Const. 1875, art. IX, sec. 2; Rev. St. 1913, 
_ pec. 6301. 


APPEAL from the district court for Lancaster county: 
LEONARD A. FLANSBURG, JUDGE. Affirmed. 


Charles E. Matson, Harry R. Ankeny and Maz G. 
Towle, for appellants. 


John J. Ledwith, contra. 


Heard before Morrisspy, C. J., Lutron, Rose, Duan, 
ALDRICH and Day, JJ. 


Ross, J. 

The right of plaintiff to exemption from taxation is the 
question presented by the record in this case. 

Plaintiff, the Central Union Conference Association, 
ig an organization of Seventh Day Adventists and is en- 
gaged in religious and school work. Union College, situ- 
ated in the village of College View, Lancaster county, Ne- 
braska, is part of the association and is a corporation 
holding title to the college grounds, buildings, equipment, 
farm lands and dairy property used in connection with 
the educational institution. The county board of equal- 
ization subjected the farm lands and dairy property to 
taxation. Upon appeal to the district court the levy was 
set aside on the ground that the assessed property was 
used exclusively for school and educational purposes. The 
county has appealed. 

The constitutional provisions relating to exemptions 
from taxation when the levy was made are as follows: 

“The property of the state, counties, and municipal 
corporations, both real and personal, shall be exempt from 
taxation, and such other property as may. be used exclu- 
sively for agricultural and horticultural societics, for 
school, religious, cemetery, and charitable purposes, may 
be exempted from taxation, but_such exemptions shall be 
only by general law.” Const. 1875, art. IX, sec. 2. 

Property used exclusively for schools was exempted by 
statute. Rev. St. 1913, sec. 6301. Under these provisions 
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of the law the use of the property is the test of exemption. 

It is argued that the farm and the dairy are not used 
exclusively for school or educational purposes and that 
therefore the property assessed is not exempt from tax- 
ation. Agriculture and dairying are subjects of instruc- 
tion at Union College. The milch cows are fed on products 
of the farm. The dairy, if considered by itself, seems to 
be a source of profit. On this premise the argument 
against exemption is principally based. The farm and 
the dairy are forms of property used in carrying out a 
purpose of the school and are as useful for educational 
purposes as the equipment in class rooms. Some of the 
products from the dairy are used in other departments. 
The proceeds from the sale of milk and cream go into the 
general treasury of Union College from .which all dis- 
bursements are made. Products of the dairy, therefore, 
inure to the benefit of the school as a whole and any profit 
therefrom is a mere incident of the general purpose for 
which school property is used. Outside of school pur- 
poses no one receives any pecuniary profit from the use 
to which the farm and dairy property is put. The better 
rule, one sanctioned by precedent, is that the property in 
controversy is used exclusively for school purposes within 
the meaning of the constitutional and statutory provisions 
relating to exemptions. This is the view taken by the 
trial court. 

AFFIRMED. 


GerorGp O. MEYER, APPELLEE, V. SUPREME LopGR, KNIGHTS 
OF PYTHIAS, APPELLANT. 


Futep Ocroper 4, 1922. No. 22706. 


Affirmance. The record examined, and held the questions involved 
here are the same as those which were presented at the former 
hearing in the same case. Meyer v. Supreme Lodge, K. of P., 104 
Neb. 505; on rehearing, p. 511. We adhere to our former decision. 


APPEAL from the district court for Otoe county: JAMES 
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T, BeGLEy, JuDGH. Affirmed. 
W. J. Connell and S. H. Lsarey, for appellant. 
D. W, Livingston, contra. 


Heard before Morrissgy, C. J., LETTON, ROSE, DEAN, 
ALDRICH, DAY and FLANSBURG, JJ. 


Dran, J. 

This case has been twice tried in the district court and 
twice appealed. In the first trial a jury was waived and 
the defendant society obtained a judgment. On appeal 
by plaintiff the judgment was reversed. Meycr v. Supreme 
Lodge, K. of P., 104 Neb. 505. Subsequently the defend- 
ant society filed a motion for rehearing. An argument 
on the motion was allowed, the rehearing was denied and 
the former decision adhered to. Meyer v. Supreme Lodge, 
K. of P., 104 Neb. 511. Plaintiff prevailed at the second 
trial, and defendant appealed. 

To retain the exercise of governmental authority in the 
hands of the people is the modern trend. Extended argu- 
ment is not needed to establish this fact. Witness the 
election of United States senators by direct vote; the di- 
rect primary; and the initiative and referendum. Frater- 
nal societies are no exception to the rule. 

As noted in the former opinion, the defendant society 
was reincorporated under an act of congress which pro- 
vides: “That said corporation shall have a constitution, 
and shall have power to amend the same at pleasure: 
Provided, that such constitution or amendments thereof do 
not conflict with the laws of the United States or of any 
state.” 28 U.S. St. at Large, ch. 119, sec. 4, p. 96. 

In view of the language of the act in question, it fol- 
lows that a fraternal society doing business in thig state 
must conform to the law of this state on that subject. In 
the opinion on the motion for rehearing in the present case 
we said: “Will it be contended that a society so chartered 
may with impunity violate the settled policy of a state 
as declared by its court in the construction of its laws?” 
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The questions involved here are the same as those which 
were presented at the former hearing in the same case. 
Meyer v. Supreme Lodge, K. of P., 104 Neb. 505; on re- 
hearing, p. 511. We adhere to our former decision. The 
judgment is 

’ AFFIRMED. 

Lerton, J., dissenting. 

Being satisfied that the former decision was wrong, that 
defendant had a representative form of government and 
had power to change its rates; that the changes made were 
reasonable, and that this court should have given full faith 
and credit to the decisions of the federal courts applying 
to this federal corporation, I adhere to the views expressed 
in my dissenting opinion when the case was here before, 
reported in 104 Neb. 515, and must again dissent from the 
opinion of the majority. 

FLANSBURG, J., also dissents. 


LINA EISER, APPELLEE, V. SUPREME LoDeE, KNIGHTS OF 
PYTHIAS, APPELLA ™'T, 


Friep OcToser 4, 1922. No. 22707. 


APPEAL from the district court for Otoe county: JAMES 
T, BeeLtky, Jupee. .Affirmed. 


W. J. Connell and S. H. Hsarey, for appellant. 
DW. Livingston, contra. 


Heard before Morrissey, C. J., LeTron, Rose, DRan, 
ALDRICH, Day and FLANSBURG, JJ. 


Dean, J. 

This suit was brought in the district court for Otoe 
county to recover $2,000 as beneficiary of a fraternal in- 
surance policy issued to her father by the defendant so-_ 
ciety. Plaintiff obtained judgment, and defendant has 
brought the case here for review. “3 4 

Ht. was agreed by the parties that the questions here are 
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the same as those presented in Ileyer v. Supreme Lodge, 
K. of P., ante, p. 108. Both cases ave controlled by our 
decision in the case of Meyer cv. Supreme Lodge, K. of P., 
104 Neb. 505; on rehearing, p. 511. The judgment of the 
trial court is therefore 
AFFIRMED. 

Lerton, J., dissenting. 

I dissent for the same reasons expressed in dissenting 
opinion in the case of Meyer v. Supreme Lodge, K. of P., 
ante, p. 108. 

FLANSBURG, J., also dissents. 


Srate, EX REL. Crry oF O’ NEILL, APPELLEE, V. RoBart E. 
GALLAGHER, TREASURER, APPBLLANT. 


FILED OCTOBER 4, 1922. No. 22670. 


Highways: Roap Funp: Duistrisution. The rule announced in City 
of Falls City v. Richardson County, 99 Neb. 663, and cases cited 
therein, held to control the question presented by respondent’s ap- 
peal, and to sustain the judgment of the district court in this case. 


APPEAL from the district court for Holt county : Roper? 
R. Dickson, Jupce. Affirmed. 


Chapman & Gallagher, for appellant. 
W. J. Hammond, contra. 


Heard before Morrissey, C. J., ALDRICH, DAY, LETTON, 
Rose and FLANSBURG, JJ. 


Day, J. 

By this action, the relator, the city of O’Neill, prays for 
a writ of mandamus against Robert E. Gallagher, county 
treasurer of the county of Holt, the respondent, to compel 
him to turn over to the relator one-half of all moneys in 
his hands collected under the levy for the road tax for 
the years 1920 and 1921, on property within the corporate 
limits of relator city, and also to require him in the future 
to turn over to relator one-half of all moneys which may 
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hereafter be collected from said source. A demurrer to 
the petition was filed by the respondent, which was over- 
ruled, and respondent electing to stand on his demurrer, 
the court entered judgment in favor of the relator granting 
the relief prayed. From this judgment respondent ap- 
peals. 

The allegations of the petition are in substance as fol- 
lows: That relator is a city of the second class situate 
within the county of Holt; that said county is under town- 
ship organization; that respondent is the duly elected, 
qualified, and acting county treasurer of said county, and 
as guch collected all taxes levied by the county upon all 
property within the corporate limits of relator city; that 
in the years 1920 and 1921 the said county, through its 
proper officers, levied a road tax on all property situate 
within the corporate limits of relator city subject to said 
tax; that the respondent as such treasurer has collected 
a large sum of money, the exact amount being unknown to 
relator, under such road tax upon property within the 
corporate limits of relator city, and now has the same in 
his possession; that relator has made demand for same, 
which hag been refused ; that the relator is entitled to have 
turned over to it one-half of said money so collected by 
the respondent, and also to have turned over to it one-half 
of such sums as may in the future be collected by the 
respondent under such tax levy for said years upon the 
property within the corporate liniits of relator city. 

A disposition of the question here involved does not re- 
yuire an extended discussion. The case of City of Falls 
City v. Richardson County, 99 Neb. 663, in its essential 
features, involved the same question now before us, and 
it was determined that the plaintiff was entitled to re- 
cover. 

We are mindful of the fact that the case cited was deal- 
ing with a situation which arose prior to the amendment 
of section 2920, Rev. St. 1913, by chapter 53, Laws 1915, 
now section 2630, Comp. St. 1922, which is relied upon by 
the relator. but the amendment does not militate against 
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the effect of the decision as an authority in this case. 

We think it sufficient to say that our holdings in City 
of Albion v. Boone County, 94 Neb. 494, and City of Falls 
City v. Richardson County, 99 Neb. 663, are decisive of the 
case at bar, and fully sustain the judgment of the district 
court. 

AFFIRMED. 


STATE, EX REL. CITY OF O’NEILL, APPELLEE, V. JAMES J. 
KELLY ET AL., APPELLANTS. 


FiLep OcToBER 4, 1922. No. 22679. 


Highways: Roap Funp: DISTRIBUTION. Cities of the second class are 
road districts within the meaning of section 2795, Comp. St. 1922, 
and as such are entitled to have expended within their corporate 
limits for the purposes prescribed in the statute one-half of all 
moneys arising from township road taxes upon property situate 
within their corporate limits. 


APPEAL from the district court for Holt county: RoBrrr 
R. Dickson, JupGn. Affirmed. 


J. A. Donohoe, for appellants. 
W. J. Hammond, contra. 


Heard before Morrissey, C. J., ALDRICH, LETTON, ROSE, 
Day, and FLANsBunG, JJ. 


Day, J. 

This is a mandamus action brought by the city of 
O'Neill, relator, against James J. Kelly et al., constituting 
the members of the town board of the town of Grattan, 
respondents, to require them to expend for the purposes 
provided by statute within the corporate limits of relator 
city. one-half of all moneys collected for road purposes for 
the year 1920 on property situate within the corporate 
limits of said city. The trial resulted in a judgment in 
favor of the relator, from which respondents appeal. 

The record shows that the county of Holt is under town- 
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ship organization ; that the town of Grattan is one of the 
duly organized towns within said county; that the re- 
spondents constitute the town board of the town of Grat- 
tan; that the city of O’Neill is a duly incorporated city of 
the second class, and lies wholly within the corporate 
limits of the town of Grattan. It further appears that 
in the year 1920 the electors of the town of Grattan at an 
annual meeting voted to levy a tax for road purposes upon 
all taxable property situate within the limits of said 
town; that the action of the electors was certified to the 
board of supervisors of the county, and a levy was made 
by said board in accordance with the resolution adopted 
by the electors at their annual town meeting; that the 
taxes were duly levied and collected on property situate 
within the corporate limits of relator city; that the relator 
has demanded of the respondents that they expend for the 
purposes prescribed by statute within the corporate limits 
of relator city one-half of all taxes collected under such 
levy on property within the corporate limits of said city, 
but respondents have refused to do so. It further appears 
that the taxes paid for said purpose on property within 
the corporate limits of relator city constitute four-fifths 
of all the moneys received under such levy; and that no 
part of said moneys has been expended by respondents 
within the corporate limits of relator city. 

By way of defense the respondents claim that the re- 
lator city is not a road district within the meaning of the 
law, and is, therefore, not entitled to have expended with- 
in its corporate limits any part of the taxes collected ; and 
that they have no jurisdiction or authority to enter upon 
the streets, alleys or public grounds to make repairs or 
improvements thereon. 

The question here presented calls for a construction of 
section 2795, Comp. St. 1922. Without setting out at 
length this section of the statute, the parts thereof appli- 
cable to the present case provide in substance that in 
counties under township organization the township road 
tax shall be paid in cash; that all moneys paid into the 
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town treasury from the several road districts in discharge 
of the road tax, and all moneys paid into the treasury in’ 
discharge of labor tax, shall constitute a town road fund 
which shall be at the disposal of the town board, and shall 
be used by the road overseers under the general direction 
of the township board for the benefit of the road districts 
of the town; “provided one-half of all moneys paid into 
the town treasury from the several road districts in dis- 
charge of road and labor taxes shall constitute a district 
road fund and shall be expended by the town board in 
the road district from which it was collected, for the fol- 
lowing purposes: First. For the construction and repair 
of bridges and culverts. * * * Second. For payment of 
wages of overseers, and for such tools for the use of the 

overseers aS the township board may deem necessary. 

Third. For work and repair on roads.” 

The first question presented is whether the relator city 

is a road district within the meaning of section 2795, 

Comp. St. 1922. We think this question must be answered 

in the affirmative upon the authority of our prior decisions. 

In Inbby v. State, 59 Neb. 264, the court had before it for 

construction section 76 of the road law (Comp. St. 1899, 

ch. 78): That section provided in substance that one- 

half of all of the moneys paid into the county treasury 

from the several road districts in discharge of the road 
tax constituted a county road fund which was at the dis- 
posal of the county commissioners; the other half of the 

moneys paid from the several road districts was to be ex- 

pended by the county commissioners in the road district 

from which it was collected for purposes prescribed in 

the statute. It was held that incorporated ‘municipalities 

are road districts, and as such, except as otherwise pro- 

vided, are entitled to one-half of the moneys arising from 

the road tax levied by the county commissioners upon the 

property situate within their limits. A similar question 

was again before the court in City of Chadron v. Dawes 

County, 82 Neb. 614, and it was held that cities of the 

second class are road districts. The language with re- 
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spect to the division of the taxes collected among the road 
districts in the section of the statute the court was con- 
sidering in the two cases above cited, and the section now 
under consideration, is substantially the same. We there- 
fore hold that cities of the second class are road districts 
within the meaning of section 2795, Comp. St. 1922, and 
as such are entitled to have expended within their cor- 
porate limits for the purposes prescribed in the statute 
one-half of all moneys arising from township road taxes 
upon property situate within their corporate limits. 

‘The objection by the respondents that they have no 
jurisdiction or right to enter upon the streets of the rela- 
tor and do work thereon is, as applied to the present case, 
more theoretical than real. Here the relator is not only 
making no objection, but on the contrary is in court to 
compel the respondents to enter upon their streets and 
expend its proportion of the fund in the manner provided 
by the statute. 

No substantial reason appearing in the record why the 
respondents should not comply with the language of the 
statute, the judgment of the district court is 

AFFIRMED. 


IN RB ESTATE OF SAMUEL S. GRIFFIN. 
S. Henry GRIFFIN, APPELLEE, V. ESTATE oF SAMUEL 8S. 
GRIFFIN ET AL., APPELLANTS. 


Frrep Octoner 20, 1922. No. 22048. 


1, Evidence: Apmissions or DEcEpENT. Admissions of a decedent 
may be received against his personal representatives to show the 
contractual Mabilities of decedent, and, in a proper case, may 
be sufficient to establish a contractual Hability on the part of the 
decedent. 


2. Statute of Frauds: Oran Contract. An oral contract is not void 
under the statute of frauds merely because it does not specifically 
provide that it is to be performed within a year; the statute 
applies only where by the terms of the contract it is not to be 
performed within the year. 
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“An agreement which has been performed is not within 
the statute of frauds.” Milner v. Harris, 1 Neb. (Unof.) 584. 


APPEAL from the district court for Lancaster county: 
FREDERICK E. SHEPHERD, Jupen. Affirmed. 


McCarty & Hager, for appellants. 
Charles EH. M atson and G. H. Risser, contra. 


Heard before Morrissey, C. J., Lerron, Ross, Day and 
FLANSBURG, JJ. 


- Morrissey, ©. J. 

This suit involves a claim filed by S. Henry Griffin 
against the estate of his father, Samuel S. Griffin. For 
many years prior to the decease of the father, plaintiff oc- 
cupied, as a tenant, a farm owned by the father. It is al- 
leged that during the tenancy plaintiff constructed build- 
ings and made general improvements, which are specified 
in the petition, upon the land under an oral agreement 
with the deceased that whenever plaintiff vacated the 
premises he should be paid the value of the improvements. 
From a verdict and judgment in favor of plaintiff the ob- 
jectors have appealed. 

Taking up the assignments in the order of their im- 
portance, we will first consider whether the evidence ad- 
duced was sufficient to warrant the trial court in submit- 
ting to the jury the question whether the contract pleaded 
had been made. To support plaintiff's claim as to the 
making of the contract, plaintiff offered his brother as a 
witness, who testified to a number of conversations had 
with the deceased in which the deceased told the witness 
that he had told plaintiff to erect the buildings, make the 
improvements, and that he (deceased) would pay “what 
they would be worth whenever he (plaintiff) moved off.” 
It is claimed by appellants that these admissions are in- 
sufficient to show any agreement was entered into between 
decedent and plaintiff; that they were admissible only as 
declarations against interest, or as corroborative of other 
‘evidence of the contract. 
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The general rule seems to be otherwise. “Admissions 
of a decedent may also be received against his personal 
representatives to show the contractual or other surviving 
liabilities of the decedent to others, or to affect his repre- 
sentatives in suits on claims due to the estate, unless they 
are too remote to possess any probative value,” 22 C. J. 
363, sec. 430. 

In Jamison v. Jamison, 113 Ta. 7203 the supreme court 
of Iowa said: “In an action on contract by a father to 
convey or devise land to a son, an instruction that the 
jury might consider any admissions of the father in his 
lifetime as to any contract with the son, in deciding 
whether there was any such contract, was proper.” 

Hialey v. Hialey’s Estate, 157 Mich. 45, was a suit where- 
in plaintiff sought to recover from the estate of his father 
for services rendered after the son had reached his ma- 
jority. The court said: “No witness testified to any in- 
terview between claimant and his father which could be 
called an agreement in relation to the subject, and claim- 
ant’s counsel rely upon certain evidence, which they say 
justifies an inference that there was a mutual understand- 
ing that claimant was to receive pay for his work at going 
wages. An express contract is essential to overcome the 
presumption that a son who continues to live with his 
parent is not entitled to compensation for his services: 
i. e., the law will not imply a contract from the mere rendi- 
tion of services in such a case, it being presumed that they 
are members of one family contributing to the common 
support. Such a contract may be proved, however, by the 
admission of the party to be charged.” 

In principle the holding applies to the instant case. It 
is true that such admissions are not always conclusive, but 
the weight to be given to them is for the jury. When con- 
sidered with all the other facts and circumstances in evi- 
dence, we cannot say that there is not sufficient evidence 
to support the verdict. 

It is urged that the contract, if made, was void under 
the statute of frauds; because it was not to be performed 
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wihin a year from the making thereof; because not evi- 
denced by any writing; and because no part of the pur- 
chase money was paid. As to the first objection, it is suf- 
ficient to say that there was nothing in the contract to 
prevent its performance within the year. The rule seems 
to be: 

“In order to bring a contract within the infra annum 
clause, it must appear affirmatively that it is not to be 
performed within the year, and it has been said that the 
purpose of the statute is to provide only for a case in 
which there cannot be an actionable breach within the 
specified time. So it is the generally accepted rule that 
to bring a contract within its operation there must be an 
express and specific agreement not to be performed within 
the space of a year; if the thing may be performed within 
the year, it is not within the statute, a restricted construc- 
tion being given to the statute on account of the negative 
form of the provision. A contract is not brought within 
the statute by the fact that the full performance within a 
year is highly improbable, nor by the fact that the parties 
may not have expected that the contract would be per- 
formed within the year. This is said to be true if there 
is a possibility of its being performed within a year, and 
there is no stipulation that it shall not be so performed. 
If an agreement is capable of being performed within a 
year, it is not within the statute, although it be not actu- 
ally performed till after that period, and after the expira- 
tion of the year it still remains binding.” 25 R. C. L. 454, 
sec. 29. 

As to the remaining assignments based upon the statute, 
it is sufficient to say that the contract was fully performed, 
and, as said by this court in Milner v. Harris, 1 (Neb.) 
(Unof.) 584: “An agreement which has been performed 
is not within the statute of frauds.” 

There is a further claim as to the statute of limitations, 
but the evidence does not support appellants as to this. 
There is also objection made to the proof as to values. An 
examination of the entire record, however, discloses that 
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the witnesses who testified were sufficiently qualified. The 

jury were correctly instructed by the trial judge, the 

record is free from error, and the judgment is 
AFFIRMED. 


JERTRUDE PENHANSKY, APPELLEE, V. DRAKE REALTY Con- 
STRUCTION COMPANY, APPELLANT. 


Fitep OcroBer 20, 1922, No. 22116. 


1. Witnesses: IsrkaAcHMENT. Where one has been misled or en- 
trapped into calling a witness by reason of such witness, previous 
to the trial, having made statements to the party, or his counsel, 
favorable to the party’s contention, and at variance with the testi- 
mony given at the trial, and the party believed and relied upon 
such statements in calling the witness, and is surprised by the 
testimony on a material point, he may, in the discretion of the 
court, be permitted to show the contradictory statements made 
before the trial. 

2. Trial: Instructions: Harmiess Error. A statement of the is- 
sues in an instruction, which is not precisely correct, may not 
always be prejudicial and require a reversal of the judgment. 


‘ 


ConsisTeNCcy. A cautionary and informative 
iisicuction with respect to expert witnesses and a general instruc- 
tion that the jury are sole judges of the credibility of witnesses 
and may consider their relationship to the parties, their bias, or 
prejudice, if any has been shown, etc., are not inconsistent with 
each other. 


~ 


: The instruction set forth in the opinion held 
not to disparage the testimony of expert witnesses. 


he 


5. Jury: Examination. It is not improper to ascertain at the be- 
ginning of the trial and while the jury are being impaneled 
whether an insurance company is interested in the defense of an 
action for personal injuries, and whether any agent or officer of 
such corporation is upon the panel, so that the right of challenge 
may be understandingly exercised. 

The rule as to contradiction of one’s own witness announced in 
Blackwell v. Wright, 27 Neb. 269, Masourides v. State, 86 Neb. 
105, and Merkouras v. Chicago, B. € Q. R. Co., 101 Neb. 717, 
is set aside. 


ii 
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APPEAL from the district court for Douglas county: 
L. B. Day, Jupce. Affirmed. 

Kelso A. Morgan and Livingston & Whitmore, for ap- 
pellant. 

Meckenzic, Cow, Burton & Harris, contra. 

Heard before Morrissey, C. J., Lerron, Day and AL- 
DRICH, JJ., REDICK and SHEPHERD, District Judges. 

‘LETTON, J. 

As plaintiff, accompanied by another woman, was en- 
deavoring to cross Twenty-fourth avenue near the inter- 
section of Harney street in Omaha, a heavy motor truck 
belonging to defendant, and driven by one of its employees, 
came rapidly eastward on Harney street and turned suuu 
into Twenty-fourth avenue. According to the testimony 
on behalf of plaintiff, they were about to cross the street 
to the Wise Memorial Hospital, which stood almost di- 
rectly to the westward on the opposite corner ; they stepped 
to the pavement and proceeded about four or five feet, 
when, becoming alarmed at the rapid approach of the 
truck, the two women turned, attempted to reach the side- 
walk again, and were struck by the truck, at or about the 
curb line, and both were knocked down and injured. Three 
wheels of the truck mounted the curb before it stopped, 
and the left rear fender struck and knocked part of the 
bark off a tree which stood in the parking space between 
the sidewalk and the curb, about 36 feet to the south of 
the intersection. 

The testimony on behalf of defendant is practically to 
thie same effect, except that the witnesses say that the two 
women had nearly reached the center of the street going 
west, and that the driver of the truck was endeavoring 
to pass behind them, when they ran back to the east curb, 
fell, and were struck. This conflict in the evidence really 
furnishes the only material issue of fact in the case, and 
having been resolved by the jury, upon conflicting evidence, 
in favor of the contention of plaintiff, we must accept her 
version of the facts. 

A number of assignments of error are made, some of 
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them very general in their nature. Those which we deem 
necessary to the proper disposition of the case may. be 
summarized as follows: That the verdict is excessive; that 
the court erred in permitting a witness to testify that the 
driver of the truck, who had been called as a witness for 
plaintiff, had made contradictory statements to those to 
which he testified at the trial; error in instructions; and : 
error in this, that plaintifi’s attorney during the trial, in- 
the presence of the jury, stated that the defendant’s lia- 
bility was carried by an insurance company, and ques- 
tioned defendant’s attorney as to whether such was not 
the fact, much to the prejudice of the defendant. 

The first proposition of law relied upon by defendant is 
that a party may not contradict the testimony of his own 
witness by showing that the witness has, at another time 
and place, made statements contrary to the testimony: 
given. Plaintiff was surprised and misled by the testi-- 
mony of the driver of the truck, who was called by her, 
as to a very material fact. She was permitted to show by 
another witness that the driver had made directly contra- 
dictory statements to plaintiff’s counsel, as to this, shortly 
before the trial. Jf we adhere to our former decisions on 
this point this would constitute error, though, considering 
all the evidence in the case, we think it would not have 
been prejudicial. But we are now convinced that the 
reasons for the rule are not sound. Where one has been 
misled or entrapped into calling a witness by reason of 
such witness, previous to the trial, having made state- 
ments to the party, or his counsel, favorable to the party’s 
contention, and at variance with the testimony given at 
the trial, and the party believed and relied upon such 
statements in calling the witness, and is surprised by the 
testimony on a material point, he may, in the discretion 
of the court, be permitted to show the contradictory state- 
ments made before the trial. The proper limits of this . 
opinion will not permit a statement of the arguments pro 
and con. They have often been stated since the opinion 
of Lord Denman in Wright +. Beckett, 1 Moody & Rob. 
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(Eng.) 414. In the last edition (1914) of Jones, Commen- 
taries on Evidence, vol. 5, p. 241, it is said that the state- 
ment in 1 Greenleaf, Evidence, sec. 444, of the view now 
expressed, “is in accord with the weight of authority to- 
day founded both on statutes and the later decisions.” 
Cases from 24 states are cited in support of this text. This 
more modern view is becoming increasingly adopted. The 
rule has been statutory in England since 1854, and has 
_ been changed in a few of the states in this country by 
_ statute. In an exhaustive examination of this rule, both 
historically and according to the reasons given for it it 
the cases made by Mr. Wigmore (2 Wigmore, Evidence. 
sec. 896 et seq.), it is very clearly demonstrated that the 
rule has no sound foundation in reason. Other ca es are 
cited in the same sections of 5 Wigmore on Ev dence. 
There is an interesting article on the topic in 11 Am. Law 
Rev. 261, where it is clearly shown that the reasons usu- 
ally. given are unsound, and that the rule is a mischievous 
one and cannot promote justice, while in many cases it 
might promote injustice. It is said in this connection that, 
if a witness “betrays the party who calls him, and falsifies 
in every statement which he makes, the opposite party 
will, of course, accept the treason, say nothing of im- 
peachment, and leave the jury no alternative but to find an 
unjust verdict, upon evidence which both the parties know 
to be the rankest perjury. * * * Nobody can profit by the 
rule but the witness and the antagonist of the party who 
calls him, and they only by the defeat of the ends of jus- 
tice. They may combine and defraud. In truth, the rule 
is a standing temptation to an unscrupulous party to 
tamper with his adversary’s witness.” 

The new constitutional provisions (Const. art. V, sec. 
25) expressly conferring upon the court the power to 
change rules of practice “not in conflict with laws govern- 
ing such matters” (which we construe in this connection 
to mean “statutes governing such matters”), the rule as 
to the contradiction of witnesses stated in Blackwell v. 
Wright, 27 Neb. 269, Masourides v. State, 86 Neb. 105, 
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und Merkowras v. Chicago, B. & Q. R. Co., 101 Neb. 7L7, 
ig set aside and the foregoing adopted. ‘There is practi- 
cally unanimity of opinion that one may not impeach his 
own witness by character evidence, and we still adhere 
to this rule. : 

Complaint is made that the court, in an instruction, 
submitted to the jury an issue not warranted by the plead- 
ings or the evidence. This complaint is based upon the 
fact that, while the petition alleged plaintiff had sustained 
a severe nervous shock, and that the shock had caused a 
severe and permanent injury to her eyesight, instruction 
No. 1, stating the issues, told the jury that “plaintiff com- 
plains particularly of injury to her head, ribs and other 
injuries, together with a severe nervous shock, and alleged 
these injuries are permanent.” It will be seen that the 
allegation of the petition in this respect was not stated 
with precision, but a consideration of the whole record dis- 
closes that the jury could not have possibly been misled. 
The real issues were whether the defendant was liable for 
the accident, and the extent of plaintiff’s injuries, and this 
the jury had to determine from the evidence. We think 
this slight error was not prejudicial. 

Several medical men were examined as expert witnesses. 
The jury were instructed as follows: 

“Certain witnesses have been called who testified as 
expert witnesses. You are not bound to take the state- 
ments of experts as binding upon you, but only to aid 
you in coming to a proper conclusion. Their testimony 
being received as that of persons who are learned by rea- 
son of extra investigation and study along lines not of 
general knowledge, and the conclusion of such persons be- 
ing of value. You may adopt, or not, their conclusions 
according to your own best judgment, giving in each in- 
stance such weight as you think should be given under all 
the facts and circumstances of the case.” 

They were also given the usual instruction to the effect 
that the jury are the sole judges of the credibility of the 
witnesses and may consider their relationship to the 
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parties, bias or prejudice, ct cetera. It is now urged that 
these instructions were ambiguous and in total conflict 
with one another. We are not of this opinion. It was en- 
tirely proper that the jury should consider the interest 
of the expert witnesses in the result of the suit, their re- 
lationship to the parties, their apparent fairness, or bias, if 
any of these conditions had been shown, and all the other 
evidence, facts and circumstances proved tending to cor- 
roborate or contradict such witnesses. Experts are as 
much subject to these human imperfections as other 
witnesses. 

It is also complained that the instruction as to experts 
improperly singled out the testimony ot these particular 
witnesses; that their testimony was disparaged by this 
instruction; and several cases are cited in which judg- 
ments were reversed because the juries were instructed 
that “expert evidence is of the very lowest order, and of 
the most unsatisfactory character,” or other like disparag- 
ing remarks. This instruction given is merely informative 
and cautionary. It explains to the jury for what reason 
the conclusions or opinions of experts are received, and 
points out the distinction between the testimony of such 
witnesses and other witnesses whose testimony is received 
only as to facts, and not as to opinions or conclusions. 2 
Jones, Commentaries on Evidence, secs. 391, 392; Olson v. 
Manistique, 110 Mich. 656; Commonicealth v. Shults, 221 
Pa. St. 466. 

The next complaint is that the verdict, which was for 
$5,000, is excessive. Plaintiff was in bed at the hospital 
continuously for 18 days. She had severe bruises upon 
her head; one rib was fractured; she suffered a severe 
nervous shock and was afflicted with dizziness and pains 
in her head continuously until the time of the trial. She 
complained of chilly sensations, and light seemed to affect 
her. The accident happened in August. She was com- 
pelled to return to the hospital in October. At that time 
she was very nervous, partly hysterical, suffered from 
severe headaches and chilly spells. A specialist in nervous 
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and mental diseases, who testified on behalf of the defend- 
ant, examined her about two weeks before the trial, and 
found pain in the region of the ribs on the left side; that 
there had been an injury to the front of her head above 
the eye; and he found her suffering from traumatic neu- 
vasthenia, which resulted from the accident. He testified 
that she should have suitable treatment in a hospital with 
proper baths, massage, nourishing diet, nerve tonics, and 
the removal of all worry and distress, and should have ab- 
solute rest, and estimated the cost of this and medica] at- 
tendance at from $50 to $100 a week. ; 

Another witness, who testified that he qualified as a 
physician and then developed into an eye specialist, testi- 
tied that he examined the plaintiff’s eyes, and the only 
trouble he found was that she was far-sighted; that this 
would have a tendency to cause head-aches; that another 
disturbance or shock might aggravate the condition al- 
ready there; and that, if she had recovered from the shock 
incident to the accident, proper glasses would correct the 
condition, but he did not testify that she had so recovered. 

The conclusion we draw from al] the testimony with 
regard to the plaintiffs condition is that at the time of 
the trial she was still suffering from traumatic neuras- 
thenia, and that the shock stil] affected her vision. She 
had recovered almost entirely from the bruises, contusions 
and fractured rib. In all probability by the aid of properly 
adjusted glasses her sight will become normal, and this 
will no doubt operate to relieve some of the headaches 
from which she suffers. It is impossible to tell from the 
evidence how long the dizziness will persist, or the other 
subjective symptoms, or when the neurasthenia will cease. 

It is complained that the verdict is excessive. While 
we deem the verdict somewhat liberal, considering the 
pain and shock, the suffering in plaintiff’s head, the care 
and expense of further treatment in a hospital which will 
be required for a complete recovery, according to defend- 

- ant’s own witnesses, the verdict is not so excessive as to 
justify the court in reducing it or setting it aside. The 
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trial judge deemed it not out of proportion to the injuries 
sustained, and he had the advantage of seeing the plain- 
tiff and observing her condition. 

As to the complaint that plaintiff’s counsel was guilty 
of prejudicial misconduct in trying to ascertain whether 
an insurance company was interested in the case, human 
nature is such that, if an agent or representative of a lia- 
bility insurance company were a member of the jury, and 
such a corporation were interested in the case, he might 
have such a bias that it would influence his verdict. It 
is not erroneous to permit an inquiry of this character to 
be made. Hgner v. Curtis, Towle & Paine Co., 96 Neb. 18. 
The affidavit used upon the motion for a new trial does not 
clearly and definitely show that the incident complained 
of did not occur during the impaneling of the jury. Also, 
it may be doubted whether the knowledge or suspicion 
that in many cases of this nature the defense is conducted 
by an insurance company is so foreign to the mind of 
jurors as appears to be thought. 

To sum up, while we doubt the permanency of plaintiff's 
injuries, we think the verdict not unreasonable or exces- 
sive under all the facts. , 

AFFIRMED. 


W. R. PAGE, APPELLEB, V. NATIONAL AUTOMOBILE INSUR- 
-“'5* ANCE COMPANY OF LINCOLN, APPELLANT. 


Fitep OcToBER 20, 1922. No. 22103. 


Insurance: Liapitrry. Evidence held insufficient to sustain a judg- 
ment in favor of plaintiff in an action to recover from a fire in- 
surance company damages for failure to act within a reeegn ohh 
‘time on an application for insurance. 


APPEAL from the district court for Stanton county: 
ANSON A. WELCH, JUDGE. Ieversed and dismissed. 


Richard F'. Stout, for appellant. 
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George A. Eberly, contra. 


Heard before Morrissey, C. J., LET©ON, Rosk, ALDRICH, 
Day and FLANSBURG, JJ. , 


Rose, J. 

This is an action to recover $1,500 in damages for negli- 
gence. The wrongs charged are failure of defendant to 
exercise proper care in preparing an application for fire 
insurance in the sum of $1,500 on a Republic automobile 
truck valued at $1,625 and negligence in failing to act on 
the application within a reasonable time. Plaintiff bought 
the truck August 14, 1919, and kept it at Stanton, Ne- 
braska, where he resided. Defendant is a corporation en- 
gaged in writing automobile insurance at Lincoln, Ne- 
braska, with a soliciting agent named W. J. Fechner at 
Stanton. On a form furnished by defendant with blanks 
partially filled by Iechner, plaintiff signed the applica- 
tion for a year’s insurance November 11, 1919, Fechner 
reading questions and inserting plaintiff's answers. Plain- 
tiff had forgotten the motor number and promised to fur- 
nish it, but did nothing further until November 18, 1919, 
when he gave Fechner the omitted number and a check for 
$13.50 to pay the premium.’ The motor number was then 
inserted in the application. Fechner cashed the check, re- 
tained a commission of $3.50 and mailed the application 
with a draft for $10 to defendant at Lincoln November 18, 
1919. Both were received November 19, 1919, and the 
same day the draft. was deposited in a bank to the credit 
cf defendant. No policy was ever issued. Under date of 
November 28, 1919, defendant wrote its agent, Fechner, as 
follows: : 

“In reviewing the above application we note that you 
failed to advise us the date the Republic truck wag pur- 
chased. Kindly let us have this information by return 
mail and we will issue the policy immediately.” 

The information thus requested was never furnished. 
The letter was received by Fechner November 29, 1919, 
but the truck had been destroyed by fire earlier in the day. 
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The facts narrated appear in the record without contra- 
diction. 

In the petition it is pleaded in substance, among other 
things, in connection with the facts charged, that the 
policy would have been issued and delivered before the 
fire except for the negligence of defendant. 

In an answer to the petition defendant denied negligence 
on its part; set out the application; pleaded the failure of 
plaintiff to furnish information necessary to the writing of 
the fire insurance for which he applied; alleged defendant 
acted within a reasonable time in the regular course of 
business; denied liability for plaintiff’s loss and offered to 
return the premium. 

At the close of the testimony each party requested a2 
peremptory instruction. In this situation the trial court 
excused the jury, found the issues in favor of plaintiff and 
rendered judgment in his favor for his loss, amounting with 
interest to $1,638.87. Defendant has appealed. 

For the purposes of review plaintiff's case may be stated 
briefly as follows: The fire insurance business is affected 
with a public interest. The insurer was charged with the 
duty of exercising proper care in preparing the applica- 
tion and of acting thereon within a reasonable time. Plain- 
tiff’s truck was insurable and the risk was desirable from 
the standpoint of an underwriter. The application con- 
tained all the data necessary to the issuance of a policy. 
The omitting of the date when the truck was purchased 
was attributable to defendant’s agent who asked questions 
and wrote the answers. Plaintiff paid and defendant ac- 
cepted the premium. There are three daily mails between 
Stanton and Lincoln. In the exercise of proper diligence in 
discharging its duty to plaintiff, defendant could have re- 
ceived and examined the application and delivered the 
policy in three days. The failure to take any action from 
November 19, 1919, when the application was received in 
Lincoln, until November 28, 1919, when demand was made 
for the date of purchase, was evidence of negligence. Ex- 
cept for the failure of defendant to discharge its duties to 
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plaintiff the policy would have been issued before .the 
truck was destroyed by fire. The question of negligéende 
was one of fact, under the principle arinounced in Wilken 
r. Capital I’ire Ins. Co., 99 Neb. 828. The foregoing is'a 
niere outline of plaintiff's view of the law and the facts. » 
Assuming that the law is as stated by plaintiff and that. 
the facts pleaded in his petition are sufficient to consti- 
tnte a cause of action, but not now passing on either: of 
those questions, the review of the record may be: nar- 
rowed to 2 single assignment of error—the insufficiency 
of the evidence ‘to: sustain the judgment. Was defend- 
ant gnilty of actionable negligence? Tey 
If the fire insurance business is affected with a public 
interest to the extent argued by plaintiff, a reasonable 
opportunity to negotiate for such business on lawful terms 
and to inquire into the facts on which insurance risks are 
based has not been lost. The application for fire insurance 
was part of the unsuccessful negotiations for an insurance 
contract. In preliminary transactions before the minds of 
the applicant and the insurance company meet on definite 
terms of insurance, both should contemplate an investiga- 
tion resulting in all the information essential to an ‘in- 
surable risk and to reputable underwviting, since this is 
required by honesty and common sense. In such negoti- 
ations gvod faith on both sides is required. When plaintiff 
signed and delivered his application he made it his own 
instrument and he thus became chargeable with knowledge 
of and responsibility for its contents, It declared in bold 
type that the questions therein were to be answered ‘in 
full. It showed on its face that the inquiry for the date of 
purchase was unanswered. This was a material fact to be 
considered with independent data for the purpose of de- 
termining the amount of insurance available to plaintiff 
and the nature of the hazard. Fechner was a soliciting 
agent withont authority to enter into an insurance econ- 
tract. On his part there is not even a suspicion of fraud 
or deceit. This is not an action on an insurance contract - 
into which the parties deliberately entered, but is one 


Yor. 109] SEPTEMBER TERM, 1922. 131 


Page v. Nationa] Automobile Ins. Co. 


based on alleged wrongs—want of care in preparing the 
application and negligence in failing to act on it prompt- 
ly. Considered solely from the standpoint of an action- 
able wrong, pending negotiations for a policy never is- 
sued, the defective application was plaintiff’s document. 
It showed that defendant had demanded the omitted date 
of purchase. It implied inspection by defendant for the 
purposes of the risk, though the soliciting agent had not 
read the inquiry for the date of purchase. In an action 
based, not on a contract nor on a statutory right, but 
solely on negligence, plaintiff is chargeable with the con- 
sequence of his own acts in connection with the wrongs 
pleaded. On this phase of the case there is no evidence 
whatever to sustain a finding in favor of plaintiff. 

‘Was the delay in acting on the application evidence of 
actionable negligence? The application was received at 
Lincoln November 19; 1919, and the new demand for the 
date of plaintiff’s purchase of the truck was made Novem- 
ber 28, 1919. One of the intervening days was Sunday, 
November 23, 1919. At most, therefore, there were eight 
working days between the receipt of the application and 
the request for further information. There is testimony 
that: letters could have been exchanged within three days, 
making a delay of five days. Whether such a delay is evi- 
dence of actionable negligence depends on circumstances. If 
the public interest affecting the business of fire insurance 
extends to a case of this kind, plaintiff is on the same foot- 
ing as other applicants similarly situated. Defendant was 
receiving daily many applications. Vlaintiff was not a 
favorite entitled to have his application rejected or granted 
immediately without regard to the rights and business of 
others. The undisputed testimony is that applications con- 
taining all the information demanded are acted on first, 
requiring the time necessary to the issuance and delivery 
of policies; that defective applications required further 
examination and time, and that the application of plaintiff 
was acted on in the regular course of business, taking into 
consideration all applications.. There is no evidence of 
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fraud or bad faith on the part of defendant. It scems clear 
that the mere delay under all the circumstances, taking 
into consideration the public interest with which the busi- 
ness of fire insurance is affected, the rights of other appli- 
cants, and the nature of the action, is not sufficient evi- 
dence of actionable negligence to sustain a judgment in 
favor of plaintiff. In Wilken v. Capital Fire Ins. Co., 99 
Neb. 828, cited by plaintiff, the application contained all 
information essential to the assuming of the risk, a mate- 
rial difference. 

The payment and the conditional retention of the pre- 
nium do not aid plaintiff’s case. The record contains an 
offer to refund the amount paid. By the application plain- 
tiff obligated himself as follows: 

“T agree that the paying of.a premium shall not bind the 
company unless the application is approved and the policy 
issued.” 

On these terms the premium was received and tendered 
back. 

Under the evidence there is no theory on which plaintiff 
is entitled to a recovery. The judgment is therefore re- 
versed and the action dismissed. , 

REVERSED AND DISMISSED. 


OTTO BEND. ET AL., APPELLANTS, V. STATE OF NEBRASKA, 
APPELLEE. 


FILep OcToBER 20, 1922. No. 22689. 


States: Lianiity. Where individual members of a party, engaged 
in surveying a public road under the direction of an engineer em- 
ployed by the state, enter a private pasture without permission of 

‘the owner thereof or of the engineer, for the private purpose of 
getting water to drink, and negligently shut off the only supply 
of water for cattle in the pasture, thus causing them to die of 
thirst, the state, as defendant in a judicial proceeding authorized 
by the house of representatives, is not liable as a matter of right 
and justice for the loss. 


APPEAL from the district court for Lancaster county: 
WILLIAM M. Mornine, Juper. Affirmed. 
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King, Bittner & Campbell and C. C. Flansburg, for ap- 
pellants. 


Clarence A. Davis, Attorney General, and Charles 8. 
Reed, contra. 


Heard before Morrissey, C. J., Levron, Ross, DEAN, 
ALDRICH and Day, JJ. 


Rose, J. 

The claim of plaintiffs consists of six items aggregating 
$23,100 for the loss of registered Holstein and Hereford 
cattle which perished for want of water in a pasture’ in 
Polk county between July 22, 1919, and July 27, 1919. The. 
supply of water for cattle in the pasture was negligently 
shut off by Fred H. Richards and Jesse M. Moore, mem- 
bers of a surveying party employed by the state of Ne- 
braska under the direction of Vance W. Marquis, an en- 
gineer engaged in making a survey for a public highway. 
The claim was presented to the legislature for allowance. 
No appropriation to pay it was made, but the house of rep- 
resentatives by resolution adopted March 2, 1921, permit- 
ted plaintiffs to commence a proceeding in the district court 
for Lancaster county “for the purpose of ascertaining, de- 
termining and obtaining an adjudication of their respective 
claims and the liability of the state of Nebraska for the 
payment thereof.” Plaintiffs acted under the resolution 
and filed a petition. The facts pleaded therein were con- 
ceded by the state for the purposes of the hearing and the 
district court disallowed the claim. | Plaintiffs have ap- 
pealed. ¢ 

Plaintiffs concede there is no legal liability on the part 
of the state to pay for their loss, but they invoke the statu- 
tory doctrine of “justice and right” to procure the allow- 
ance of their claim. They state their position in the fol- 
lowing language: 

“A suit against the state by permission of the legislature 
ig not a suit at law, but a special proceeding; and the 
court is required to hear and determine the matter accord- 
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ing to justice and right, as upon the amicable settlement 
of a controversy, and is required to render an award and 
judgment against the claimant, or the state, as right and 
justice may require.” Rev. St. 1913, sec. 1180; Common- 
wealth Power Co. v. State, 104 Neb. 439. , 

’ The statute to which reference is thus made provides: 

“The court in which such action may be brought shall 
hear and determine the matter upon the testimony accord- 
ing to justice and right, as upon the amicable settlement 
of a controversy, and shall render award and judgment 
against the claimant, or the state, as upon the testimony 

-vight and justice nay require.” Rev. St. 1913, sec. 1180. 

For the purpose of determining the merits of the claim 
a more detailed statement of the facts is necessary. 

The cattle perished in a pasture controlled by plaintiffs. 
It was nearly half a mile from a dwelling and over two 
miles from the home of any plaintiff. The only source of 
water supply for Hive stock in the pasture was a plant ¢on- 
sisting of a drilled well, a windinill-pump, a cistern and a 
connected drinking tank automatically filled by gravity. 
The tank stood in the open pasture where the cattle could 
dvink from it. The rest of the water-plant was surrounded 
by a fence which kept the cattie out. The conduit between 
the cistern and the tank was an iron pipe with a valve to 
shut off the flow of watev from the cistern. By means of 
floats the windmill was automatically started or stopped 
as the tank in the pasture was emptied or filled. The 
capacity of the cistern was sufficient to. supply the cattle 
with water for two weeks. After the water-plant had been 
in successful operation for five years plaintiffs examined 
it July 20, 1919, and found it in working order. There 
was then an ample supply of water in the cistern. When 
they returned a week later the cistern was full, but the 
tank was empty and animals valued at $23,100 had died 
or were dying of thirst. In the meantime plaintiffs had 
been at work early and late elsewhere caving for wheat 
which they had planted the fall before in response to. a 
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patriotic appeal-by the federal government, ana did not 
séé their cattle for a week. 

’ Along one side of the pasture the surveying party 
had been engaged in surveying a public road, which, at 
the nearest point, was 40 rods from the water-plaut de- 
scribed. Without any right, permission or authority, the 
two named inembers of the surveying party entered the 
pasture; went into the inclosure around the well, wicovered 
the cistern, took water from the inlet, and in some way 
closéd the valve between the cistern and the tank, thus‘ 

causing the loss for wach plaintiffs seek a recovery from 
the state. 

According to the standards of “justice and right” which 
plaintiffs have adopted as the test of recovery from the 
state, did the trial court err in disallowing the claim? Ac- 
cording to the record Moore and Richards, in going into 
the pasture, in entering the inclosure at the water-plant, 
in opening the cistern, in taking water, and in closing the 
conduit between the cistern and the tank, were mere indi- 
vidual trespassers. Their demand for water was personal. 
Their effort to quench their thirst had no part in any 
operation of the government and had no legitimate connec- 
tion with any public business in which the state was en- 
gaged. In committing the trespass and in causing the loss 
they were not directed by any public officer in the perform- 
ance of an official duty. The work of surveying a public 
road was performed in the interests of the public asa 
whole, but the trespass and the negligence had no legal 
or just connection with such work. : The business of the 
state did not take the government into the pasture, or ‘to 
the cistern, or create a legal liability for the torts of in- 
dividuals serving personal ends. : 

Taxpayers who provide the expenses of government may 
know about lawful public improvements, but neither they 
nor the state. officers who represent them in public affairs 
know. generally about, or contemplate, torts of private in- 
dividuals and resulting losses. at ae 

if the wrongful acts pleaded by plaintiffs, however, could 
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have been contemplated by the state or its officers with a 
view to preventing the loss or to incurring liability there- 
for, the incentive to greater foresight to save the cattle is 
attributable to plaintiffs. They controlled the pasture, the 
stock and the water-plant. They knew the nature of the 
automatic devices used to supply water, the value of the 
stock in the pasture and the attending dangers. They were 
prompted by natural impulses to preserve their own rights 
and their own property. Knowing the conditions, they re- 
mained away from the pasture for a week. A visit which 
they could have made in the meantime might have pre- 
vented the loss. Officers of the state, performing duties 
directed by law only, did not have the same information 
or the same incentives as plaintiffs to protect the latter’s 
property or to contemplate damages by trespassers. The 
state committed no wrong. No officer or employee, while 
acting for the state, did anything to injure plaintiffs. ° 

The petition does not show that the individual trespassers 
who, on a personal mission, committed the wroneful acts 
which destroyed plaintiff's property are not financially able 
to pay, and legally liable for, the loss sustained. The state 
has never been held liable for individual torts under such 
circumstances. Justice and right do not require innocent 
taxpayers or the public at large to bear such burdens, cre- 
ated solely, as they were, by private persons, but the state 
has made provision for the punishment of trespassers and 
for the redress of private wrongs. 

The statutory provision that the court shall “hear and 
determine the matter upon the testimony according to 
justice and right, as upon the amicable settlement of a con- 
troversy,” did not strip the court of its power to determine 
the issue according to the principles of law and the rules 
of equity by which courts have always been guided in-de- 
termining judicial questions. The legislature, by the use 
of that expression, never meant to make the state liable for 
a claim according to some indefinable, ethereal standard 
unknown to either law or equity. “Justice and right” are 
the aims of both. The standards for determining right and 
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justice in judicial proceedings are principles of law and 
rules of equity. This test is the result of the investigation, 
the thought and the wisdom of the ages, and must be re- 
spected if the government is to retain power to maintain 
itself. 

With employees visiting all parts of the state on various 
missions of government, and with the state answering for 
the losses caused by individual wrongs and trespasses com- 
mitted on private missions, no one could contemplate the 
extent of public losses or make timely provision for their 
payment. 

As between individuals the trespasser is answerable for 
his wrongs. As between the state and an individual, why 
should the state be held liable for damages resulting from 
private wrongs? It would be a travesty to sanction such 
i liability in the name of “justice and right.” 

The state in its own courts should at least stand on an 
equality with private individuals. 

The Sovereign’s immunity from suit has long been a 
recognized principle of government. From such immunity 
to a one-sided “special proceeding,” where the state, though 
committing no wrong nor violating any obligation nor 
neglecting any duty, is denied the protection of both law 
and equity and held liable for damages caused by the 
wrongful acts of individual trespassers, would be a radical 
and alarming step. 

The use of the legislative expression, “amicable settle- 
ment of a controversy,” in the connection used in the stat- 
ute, presupposes the settlement of a controversy growing 
out of a claim having at least some support in the legal 
or the equitable principles by which ‘justice and right’’ 
are determined. 

The claim allowed in Commonwealth Power Co. v. State, 
104 Neb. 439, was founded on plain principles of equity 
leading to’ justice and right. The decision therein, when 
properly considered, is not authority for the contentions 
of pee in the present case. 
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‘The conclusion reached herein requires an affirmanece of 
the judgment of the trial court. ra. Shes sw 
7  APRIRMED... 
Monnresn¥. oan aid Day, qi , dissent.” . 


IN RE ESTATE OF EDMUND E. WOOLSEY. te, ae 
OTOE COUNTY, APPELLEE, V. FRED A. WOOLSEY ET AL., 
APPELLANTS. 4 


FILED OcTOBER 20, 1922. No, 21614. 


Taxation: INHERITANCE Tax: VALUATION OF PROPERTY. Sections 6153 ' 
and 6163, Comp. St. 1922, being ambiguous,as, to the basis of valua- 
tion of property subject to inheritance tax, held, construing the 
whole statute, that the proper basis of valuation by the county 
judge is the “then -cash value” of the property at the time of the 
death of the decedent, which is‘ascertained by finding the amountof 
money the property would produce if offered and sold for cash 
upon the open market at that time. 


‘APPEAL from the district court for Otoe county: JAMES 
T. BEGLEY, JupcE. Reversed. 


Pitzer, Cline & Tyler, for appellants. 
George H. Heinke, contra. 


Heard before MorrissEy, C. J., Lerron, Ros, ALDRICH, 
Day and FLANSBURG, JJ. 


ALDRICH, J. 

Edmund E. Woolsey, a resident of Otoe county, Ne- 
braska, died intestate May 20, 1919. His estate consisted 
of 1,467.94 acres of farm and pasture. land in Otoe county, 
Nebraska, 729.14 acres of farm and pasture land in Cass 
county, Nebraska, and considerable personal property. On 
March 2, 1920, the county court of Otoe county entered 
an order finding the “fair market value” of the estate.and 
assessing inheritance tax on that value as found. The 
appellants, sole heirs at law of Edmund E. Woolsey,.de- 
ceased, excepted to the value of the land in Otoe county ag 
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found by the county court, which was $412,205.50, and ap- 
peal was tuken to the district court, where the “fair market 
_ value” of the Otoe county land was found to be $387,325. 
The case is now brought to this court on appeal from the 
district court, presenting for review and determination 
here the issue as to the value of the 1,467.94 acres of land 
in,Otoe county. The valuation of the remainder of the es- 
tate is not questioned in this appeal. 

‘A pumber of assignments of error ure made, but in the 
view we take of the case it is unnecessary to discuss them 
all, The result of the case depends upon the construction 
of the Nebraska inheritance tax law found in sections 6153- 
6172, Comp. St. 1922, being sections 6622-6641, Rev. St. 
1913, as amended in 1921. The statute igs ambiguous and 
confusing as to what shall be taken as the basis of valu- 
ation. 

‘The first-named section provides that the inheritance 
tax-shall be based upon a certain percentage of the “clear 
market value” of the property received by each person, 
while in. section 6163, Comp. St. 1922, treating of the sub- 
jeet-of appraisement of estates, it is provided, in substance, 
that: the county judge, whenever an estate appears to be 
subjeet to the inheritance tax, may appoint some compe- 
tent person as appraiser, who, after giving notice, as pro- 
vided in the statute, shall “appraise the property at the 
foir.market value of the same.” He is given power to com- 
pel:.the attendance of witnesses and to take the evidence 
of: such witnesses under oath concerning the value of 
the-property. He is required to “make a report thereof 
and of such value in writing to the county judge with 
the: depositions of the witnesses and such other facts re- 
lating thereto as the county judge may by order require, 
to be filed with the records of the county court; or the 
said county judge may by order fix a day and give notice 
to all interested parties and at such time appraise the 
property at the fair market value of the samme; and from 
such appraisal as made by the county judge or report 
made by the appraiser, the county judge shall forthwith 
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determine and fix the then cash value of all estates, annui- 
ties and life estates for terms of years growing out of said 
estates, and the tax to which the same is liable.” Con- . 
struing the statute as a whole the “then cash value” refers 
to the cash value at the time of death of decedent. 

The question now presented is whether the “fair market 
value” of the property, or the “clear market value” or 
the “then cash value” is the true measure of value of the 
property liable to inheritance tax. The county court and 
district court evidently were of the opinion that these 
terms are synonymous. The evidence in the record seems 
practically, but not entirely, to be confined to what is 
the “fair market value” or the “value of the property,” 
or “what the property is worth,” and not to the value in 
cash at the time of the death of the decedent. When we 
consider that the property of decedents’ estates in order 
to pay legacies has very frequently to be converted into 
money, it seems to us that the intention of the legislature 
was that the property should be valued at the amount of 
money which it would produce if offered and sold for 
cash at the time of the death of the decedent. The lan- 
guage of the statute also seems to require this interpre- 
tation, since under section 6163, Comp. St. 1922, while 
the appraiser is required to report the “fair market 
value” of the property, the county judge is given power 
to require such other facts relating to the property as he 
may deem necessary to be furnished by the appraiser, 
and it is provided, “from such appraisal as made by the 
county judge or report made by the appraiser, the county 
judge shall forthwith determine and fix the then cash 
value of all estates.” If the “fair market value” and the 
“then cash value” were synonymous, the county judge 
would only be required to fix the fair market value; but, 
considering the provisions that the tax shall only be upon 
the “clear market value,” we are satisfied that the “clear 
market value” and the “then cash value” are intended 
to be synonymous. 

It. is a well-settled fact that farms and real estate gen- 
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eralky in this state are usually sold partly upon credit, 
payments sometimes extending over long series of years, 
and that a higher price can usually be obtained for land 
sokL upon this plan than for that sold for cash. The clear 
market value upon which the rate of tax operates, we 
consider to be the cash market value at the time of the 
death of the deceased, or, in other words, what the prop- 
erty. would bring if then offered for cash upon the market. 

In Lynch v. Union Trust Co., 164 Fed. 161, it was held: 
“When congress cruployed the expressions ‘actual value’ 
and ‘clear value’ it very evidently intended to convey the 
idea of definite or certain value—something in no sense 
speculative.” It was also held in that case that ambiguous 
statutes imposing special burdens should be construed 
most strongly against the taxing power. This is a general 
rule as to such statutes. 

We are convinced that, had the witnesses been confined 
to giving their opinion as to what each separate tract of 
land would have brought, if offered for cash upon the 
open market at the time of the death of the decedent, the 
values given would be materially different from those 
fixed. This case is important, not so much for the result 
in the controversy before us, but because of the fact that 
upon its proper decision depends the rights of every per- 
son inheriting property within the state of Nebraska. 

Another point urged merits attention. A number of 
witnesses for the county were county officers or persons 
who had formerly occupied such positions. Three were 
county commissioners, one was the county clerk, three 
were ex-county commissioners, and one a precinct agses- 
sor. Their valuations were high in comparison with those 
of appellants’ witnesses, who were mainly farmers. The 
fact that appellee’s witnesses were or had been county of- 
ficials, their close association with county affairs, and the 
feeling which county officers sometimes have that a large 
estate should pay a liberal inheritance tax without ques- 
tion,- perhaps unconsciously influenced them to appraise 
the Jand too high. This would naturally be expected, and 
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yet, on the other hand, the testimony of any person di- 
rectly interested in the estate would be subject to the 
same imperfection. In any event, the evidence of inter- 
ested or biased parties should be closely scrutinized, and 
the value should, if possible, be fixed by witnesses having 
competent knowledge and yet having no interest in the 
controversy, if such witnesses can be found. 

Another point is worthy of mention. It appears that 
some of the witnesses for appellee were furnished with a, 
list of the various pieces of Jand setting forth the values 
placed upon them separately by the county judge. This 
these witnesses had and used for purposes of reference 
ut the trial. Such a practice is not to be commended. 

On -the whole case we are satisfied that the judgment. 
should be reversed and the cause remanded to the district 
court for a new trial with the object of ascertaining the 
cash value of the property at the time of the death of 
Edmund KE. Woolsey, deceased. 

REVERSED AND REMANDED. 


FARMERS UNION GRAIN COMPANY, APPELLEE, V. UNITED 
Sraves Fiperiry & GUARANTY COMPANY, ne 
APPELLANT. 


FuLep OcTOBER 20, 1922. No. 22073. 


1. Insurance: Guaranty Bonn: Liapmiry. A guaranty company. is 
liable on its bond insuring the fidelity of an employee, without 
his signature, when issued upon his application, except in cases 
where it is positively and specifically provided that no liability 
attaches without it. 


APPLICATION: WARRANTIES. “Statements contained in 
an application for the issue of a policy of insurance will not be 
construed aS warranties unless the provisions of the application 
and policy taken together leave no room for any other construc- 
tion.” Modern Woodman Accident Ass'n v. Shryock, 54 Neb., 250. 


GUakANTy Bonp: STATEMENTS BY EMPLoyer. Certain 
answers set out in the opinion were made in a written statement 
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:by an employer to the obligor in a bond of indemnity against the 
‘dishonest acts of an employee. Held, (1) not to be warranties, 
‘but representations; (2) that in order for such representations 
‘to constitute a defense to an action on the bond it is incumbent 
i. upon the bonding company to plead and prove that the statements 
; and answers were made as written in the employer’s statement; 
.., that they were false; that they were false in some particular mate- 
rial to the insurance risk; that they were made intentionally by 
assured; and that they deceived the bonding company to its injury. 


Evidence examined, and held sufficient to sustain the verdict. 


Loa 


‘APPEAL from the district court for. Douglas county: 
WittiaM A. Repick, JupGE. Affirmed. 


McGilton & Smith and Gaines, Van Orsdel & Gaines, 
for appellant. 


.Baker & Ready and Cain & Johnson, contra. 


Heard before Morrissgy, C. J., LeTTON, ROSE, ALDRICH, 
Day. and Franspure, JJ. 


ALDRICH, J. 

‘This is an action at law brought by the Farmers Union 
Grain Company, a corporation, organized and existing 
under the laws of the state of Nebraska, as plaintiff, 
against the United States Fidelity & Guaranty Company, 
u ¢orporation, and Charles 8. Borin, as defendants. Plain- 
tiff company instituted proceedings to recover on the de- 
fendant company’s bond by which defendant undertook 
te ‘iusure plaintiff to the amount of $25,000 for losses in- 
curred through the employment by plaintiff of its man- 
ager, Charles 8. Borin. The bond was dated August 20, 
19:17, to be in force one vear from that tiine, and was de- 
livered to the Farmers Union Grain Company, though 
never signed by Charles 8. Borin. The bond was renewed 
August 20, 1918, for another vear., 

On August 1, 1917, a new company, the Borin Grain 
Company, was formed by Mr. Shultz, the president of 
the Farmers Union Grain Company, and Charles S. Borin. 
®hey signed a contract to the effect that the business of 


at 
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the Farmers Union Grain Company was to be conducted 
in the name of the Borin Grain Company, and that Charles 
S. Borin should be its manager. On December 1, 1917, 
the Borin Grain Company was incorporated under the 
laws of the state of Nebraska. Charles S. Borin con- 
tinued to act as manager uutil the month of February, 
1919, when he disappeared leaving a deficit of an amount 
ever and above $25,000 in his accounts with the Borin 
Grain Company at that time. 

In its petition plaintiff alleges the execution of the. 
fidelity bond by the defendant, the employment of Charles 
S. Borin as its agent and manager, for the purpose of con- 
ducting a grain commission business in the city of Omaha, 
Nebraska, the defalcation and misappropriation of funds 
in the amount of $41,198.93 of the money of the plaintiff 
by Charles S. Borin, the refusal of the defendant to reim- 
burse the plaintuf to the extent of the bond for this de- 
faleation, and prayed for judgment in the amount of 
$25,000. 

In its third amended answer the defendant company 
set up four defenses, in substance, as follows: (1) Gen- 
eral denial; (2) the bond was not signed by the principal, 
Charles 8. Borin, and that this was unknown to defend- 
ant until about the time this suit was brought; (3) the 
alleged falsity of statements and -representations con- 
tained in the employer’s statement relative to the nature 
aud extent of the business and the manner in which it was 
to be transacted by Borin; (4) the alleged incorporation 
of the Borin Grain Company, whereby Borin ceased to be 
an employee of the Farmers Union Grain Company and be- 
came an employee of the Borin Grain Company. 

During the trial defendant was granted leave to amend 
its answer by setting up a fifth defense, which, in sub- 
stance, was that the bond was renewed for a second year 
upon the strength of the statements contained in the ap- 
plication for such renewal; that such statements were 
false, but were unknown to the defendant as such; and 
therefore the defendant was relieved from all liability by 
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reason of any defalcations arising subsequent to August 
20, 1918. In view of the instructions given to the jury 
relative to this defense, they decided that particular issuc 
in favor of defendant. Further inquiry into the fifth de- 
fense is unnecessary as that issue has been finally dis- 
posed of by the trial court. 

The second defense was also disposed of by the trial 
court in instruction No. 8, given to the jury. No refer- 
ence is made by appellant in its assignment of errors to 
instruction No. 8, nor is any complaint made relative to 
the correctness of such instruction. 

The jury returned a verdict of $17,814, with interest 
at the rate of 7 per cent. per annum from June 28, 1919, 
to the date of the verdict, in favor of plaintiff, and in view 
of the instructions of the court this was the amount of the 
defalcation found during the first year of the bond. Judg- 
ment was entered accordingly, and defendant appeals. 

The first proposition which we will discuss is whether 
defendant is.relieved from liability because of the failure 
of Charles S. Borin, the employee, to sign the bond. 

The case of Title Guaranty & Surety Co. v. Bank of 
Fulton, 89 Ark. 471, 33 L. R. A. n. s. 676, is directly in 
point. In that case the court disposed of this identical 
issue. 

The defendant in the instant case had all the data and 
drew the bond in question, and therefore had an oppor- 
tunity to use all its ingenuity to make the bond consistent 
with the contentions now advanced. Defendant Borin re- 
ceived the confidence and influence that attaches to such 
an obligation and was trusted with all the responsibility. 
There is nothing in the conditions of the bond which re- 
quire that it should be signed by the employee. 

‘This failure on the part of Borin to sign the bond will 
not release defendant only in such cases when the sureties 
sign upon conditions known to the obligee, and that the 
bond is only to take effect when it is signed by the princi- 
pal. This. was fully illustrated in the case of Olark v. 
Bank of Hennessey, 14 Okla. 572. That case, on a propo- 
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sition entirely analogous to this, completely sustains the 
principle laid down in Title Guaranty & Surety Co. v. 
Bank of Fulton, supra. This is also the law of this juris- 
diction. Johnson County v. Chamberlain Banking House, 
80 Neb. 96. 

For other cases along this line, see Douglas County Q. 
Bardon, 79 Wis. 641; State Mutual Fire Ins. Co. v. Brink- 
ley Stave é& Heading Co., 61 Ark, 1, 29 L. R. A. 712; Adams 
Co. v. Nesbit, 38 S. Dak. 11; Stearns, Suretyship (2d ed.) 
sec. 149. 

The next question is whether the declarations made by 
Mr. Shultz, president of plaintiff company, in the em- 
ployer’s statement to the defendant company were war- 
ranties and conditions precedent to be performed before 
a recovery could be had on the bond, or whether such 
declarations were in the nature of promissory representa- 
tions requiring but substantial performance. The em- 
ployer’s statement, among other things, contained the fol- 
lowing questions and answers: 

“6. (a) What will be the title of applicant’s position? 

A. Manager. 
(b) Explain fully his duties in connection there- 
A. Manager the grain commission business 
at Omaha, under supervision of A. H. 
Shultz, Pres. 

“7, (a) If his duties embrace the custody of cash, 
state largest amount likely to be in his cus: 
tody at any one time. 

A. $10,000.. 
(b) Also, the average amount of daily handlings. 
A. $5,000. 
“9. (a) If required to make deposits in bank, how 
often? 
A. Each day. 
(b) In what name are deposits kept? 
A. Farmers Union Grain Co. 7 
(c) Give name of depository. 
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A. First Nat’] Bank, Omaha, Neb. 

(d) State approximate daily bank balances. — 

A. $5,000. 
(e) State approximate largest bank balances at 
one time. 
A. $10,000. 
“11. To whom and how frequently will he account for 
his handling of funds, stock or securities? 
A. Once per month. 
“12. (a) What means will you use to ascertain whether 
his accounts are correct? 
A. Personal audit by Pres. Shultz. 
(b) How frequently will they be examined? 
A. Once per month or oftener. 

(c) How frequently will an inventory of the stock 

be taken? 
A. Once per month or oftener. 

(d) If applicant is a salesman or collector, are 
statements rendered to customers in arrears, 
and at what periods? 

(e) If applicant is an insurance agent, state period 

when reports and settlements are required. 
“13. When were his accounts last examined? 
A. August 20, 1917.” 

The general rule is that a statement in an application 
is‘a representation, rather than a warranty, unless made: 
a-warranty by express terms or otherwise so clearly re-. 
ferred to as to become a part of the contract and necessi- 
tate sueh a construction, or unless the language used. in. 
the contract clearly and unequivocally evidences the in- 
tent that it should be construed as a warranty. Answers 
to questions in an application for insurance are therefore 
to be-construed as representations, as to which substantial 
truth in everything material to the risk is all that is re- 
quired of the applicant, unless clearly shown by the form 
of the contract to have been intended as warranties. So 
statements by .an applicant for insurance, which by thé 
terms of the policy are made part of the contract with 
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the insurance company, are not to be regarded as warran- 
ties, unless the policy upon its face plainly declares that 
they shall be treated as such. 38 Joyce, Insurance (2d 
ed.) sec. 1891. 

In the case of Vitle Guaranty & Surety Co. v. Bank of 
fulton, 89 Ark. 471, it is said: “Now, if it had been the 
intention of the parties to make these statements in the 
‘employer’s declaration’ warranties, it should have been 
so stated. But the bond does not say that any of these 
statements is a warranty. It does not employ any lan- 
guage which says or can be construed to say that any of 
these statements is a warranty. If it had becn so desired, 
the bond could have well stated that, if any of the state- 
ments made in the ‘employer’s declaration’ was incorrect, 
then the bond should be void.” The bond in the instant 
case does not make the declarations in the employer’s 
statement warranties, and such a construction will not 
be placed upon them independently. 

The foregoing rules of construction have been gener- 
ally approved and followed by this court in deciding cases 
involving insurance, and the laws of insurance generally 
are applicable in the instant case. 

A contract of insurance, where the insurer has received 
and retains the consideration, is to be sustained, if pos- 
sible, and should not be defeated upon any ground which 
does not materially increase the risk. Billings v. German 
Ins. Co., 84 Neb. 502; Phoenix Ins. Co. v. Barnd, 16 Neb. 
89; State Ins. Co. v. Schreck, 27 Neb. 527; Farmers & 
Merchants Ins. Co. v. Newman, 58 Neb. 504; Hanover Fire 
Ins. Co. v. Gustin, 40 Neb. 828. 

“Courts will construe policies of insurance more strong- 
ly against the party by whom the contract has been 
drafted, and who has had the time and opportunity to 
select, with care and ingenuity, and with a view to its own 
interests, the language in which the contract is couched.” 
Connecticut Fire Ins. Co. v. Jeary, 60 Neb. 338. See, also, 
Woodmen Accident Ass’n v. Pratt, 62 Neb. 673; Soehner 
v. Grand Lodge, Order of Sous of Herman, 74 Neb. 399; 
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Beber v. Brotherhood of Railroad Trainmen, 75 Neb. 183; 
Modern Woodmen of America v. Wilson, 76 Neb. 344; 
Harr v. Ilighland Nobles, 78 Neb. 175; Mtna Ins. Co. . 
Simmons, 49 Neb. 811. 

For other cases dealing with the question of representa- 
tions and warranties, see Beeler v. Supreme Tribe of Ben 
Hur, 106 Neb. 853, 184 N. W. 917, and note; Kettenbach 
v. Omaha Life Ass’n, 49 Neb. 842; Mina Infe Ins. Co. v. 
Rehlaender, 68 Neb. 284; Goff v. Supreme Lodge Royal 
' Achates, 90 Neb. 578, 87 L. R. A. n. s. 1191; Yonda v. 
Royal Neighbors of America, 96 Neb. 730; Modern Wood- 
men Accident Ass’n v. Shryock, 54 Neb. 250. 

Having adopted the above rules, then it is plain that 
this court desired to have the law as therein provided, and 
the legislature showed a like intention in passing section 
3187, Rev. St. 1913, which is now section 7787, Comp. St. 
1922. 

We have decided that the declarations made in the em- 
ployer’s statement are representations, and we are now 
confronted with the question whether there was substan- 
tial compliance on plaintiff’s part with the same. This 
being a question of fact and it having been decided by the 
jury as such under proper instructions, we adhere to the 
same, and this phase of the case is entitled to an affirm- 
ance. We are not at liberty under the general rule of this 
court to disturb the finding unless the jury are clearly 
wrong. 

The defendant company cannot be heard in their desire 
to evade responsibility, which they solemnly entered into, 
and voluntarily took upon themselves the duties to do 
certain things for the purpose of inducing the plaintiff to 
aceept it as a surety, and in this way guaranteed them 
that Borin would be honest and square and would perform 
his responsibilities in this manner. Borin turned out to 
be a defaulter and absolutely failed to do and perform the 
things which he actually assumed responsibility for. De- 
fendant drew the bond, used the language to suit its pur- 
poses. By every rue of justice and fair dealing we hold 
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they are bound to be responsible for what they undertook. 
It was by reason of this position that the plaintiff company 
trusted fully that Borin would carry out to the fullest ex- 
tent these duties, and by reason of that position in which 
the plaintiff company was, it fully believed in the terms 
and conditions of the bond that the defendant company 
assured them against all loss, and for which the defendant 
received pay. In this transaction the defendant assumed 
no other or different risk than that for which it received 
pay, and undoubtedly, as a matter of fact, the jury made 
that finding under proper instructions. Under the rules 
of this court, unless it is clearly wrong, we will not disturb 
it. The evidence and the instructions of the court fully 
sustain the finding of the jury. This court is committed 
to the doctrine that on a question of fact the jury are su- 
preme. That is the American doctrine and no court will 
be heard to disturb it. We do not feel in this case that 
there is any occasion to doubt the validity and justice of 
this finding. <A disturbance of it would be revolutionary 
and start the wheels to overturn our methods of seeking 
justice and enforcing fair dealing. tinh 

Appellant makes complaint that the alleged incorpo: 
ration of the Borin Grain Cempany changed Borin’s em: 
ployment and put him in a relation to the bonding com- 
pany which created greater risks and new responsibilities 
that were not provided for in the bond. We say in answer 
to this that the Borin Grain Company was a mere fiction 
in every sense of the word. It will be noted in the begin- 
ning that the defendant Borin, by the organization of this 
new. company, in no way created a new or greater risk 
and had no other or different responsibilities than had: al- 
ready been provided for. The object and purpose of this 
new formation was simply to give the plaintiff a better 
opportunity to take advantage of Borin’s acquaintanee 
among grain men and to do business on the grain. ex- 
change. Borin held a seat onthe grain exchange and.-in 
order to use it the change of the name of plaintiff company 
was made. It seems that a,eorporation could not holdia 
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membership according to the rules of the exchange. 

One thing should be borne in mind, and that is that 
Borin.could not become a defaulter and otherwise violate 
the conditions of his bond and be in any different relation 
to the plaintiff and defendant than he was in the begin- 
ning. We say, then, that from any angle you view the 
position he is in, the same situation is found, so far as the. 
plaintiff and defendant are concerned, as originally. Then, 
_ there being no greater risk and no different position in 
regard, to his business transactions. than there was when 
he started, it necessarily follows that the insurance con- 
tract which the defendant entered into with the plaintiff 
is good now, the same as it was before any change was 
made. This, in short, is what the jury found on the facts, 
and we affirm it. 

We next direct attention to the instructions given by the 
court. We have examined specifically each of the matters 
complained of and note that one proposition prevailed, and 
that was to elucidate the law applicable thereto, and, in 
our judgment, only such rules of law were submitted to 
the jury as cleared up the complications involved, and the 
court accurately and learnedly demonstrated to the jury 
those propositions only which were involved and difficult 
of understanding. We affirm the instructions and say 
there was no reversible error. From any view-poiat you 
look at this situation, one thing is evident, and that is 
that we have not changed an iota nor made any difference 
in, the insurance contract which they entered into in the 
first instance. 

It appears of record that counsel for plaintiff have al- 
ready been allowed $1,000 for services rendered in dis- 
trict court. We think if we allow $500 for their services 
rendered in this court in addition, that will be considered 
compensatory and reasonable, and the allowance of the 
same is hereby ordered. 

_Reviewing all the reasons that we have heretofore given 
in: our discussion, and in furtherance of justice and fair 
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dealing, it is uur duty under the law and the facts to af- 
firm this case. 
AFFIRMED. 


THOMAS J. MILLER, APPELLEE, V. JOSEPH EB, RUZICKA ET AL., 
APPELLANTS. 


FILED OcToBER 20, 1922. No. 22104. 


1. Quieting Title: Parties. When the provisions of chapter 263, 
Laws 1919, providing for the quieting of titles to real estate by 
making the land a party defendant, are complied with and service 
had, as required under the general statutes (Rev. St. 1913, secs. 
7641-7643), it is not necessary to comply with the provisions of 
chapter 143, Laws 1915, covering the matter of service upon un- 
known heirs. 


2. Vendor and Purchaser: Derects in TiTLE: ReEscission. When a 
purchaser of land knows of a defect in the title of the land 
purchased which is not disclosed by the vendor's abstract, nor by 
the records, and which is unknown to the vendor, it is the duty 
of the purchaser to inform the vendor of the defect, where the 
vendor, if he had such information, could perfect his title within 
the time required by the contract, and, where the purchaser hay- 
ing such knowledge does not inform the vendor of such defect, he 
cannot later claim a right to rescission of the contract because of 
the failure of the vendor to cure the defect, without first giving 
the vendor notice and a reasonable opportunity to cure it. 


Where, in an action by the vendor to 
recover the wurcase price of land sold, the purchaser did not dis- 
close such defect until after the trial had commenced, but the 
vendor perfected the title and cured the defect before decree, held, 
that the defect of title existing at the commencement of the suit 
was not a defense available to the purchaser, nor a basis for a 
rescission on his cross-bill. 


VENpoR’s LIEN: ForeEcLosurE: Recovery. Where one 
party agrees to convey certain land to another for a tract of land 
and a money consideration, the fact that the parties have recited 
the value of their lands in the contract, as a basis for a determina- 
tion of the marginal consideration to be paid in money by the 
second party, does not, of itself, amount to a contract by the second 
party to pay in money an amount equal to the value placed upon 
his land in case he fails to transfer the land as agreed. 


Vor. 109] SEPTEMBER TERM, 1922. 153 


Miller v. Ruzicka. 

ee —e— 
5. DEFAULT: REMEDIES. In case of default by the second 
party, and where it appears that the first party has a full remedy 
in specific performance, the first party cannot be allowed a vendor’s 
lien upon the property which he had contracted to convey, to se- 
cure the payment to him of an amount equal to the actual value 
of the land agreed to be conveyed by the second party, but must 
. either require the conveyance of the land to him or seek his 

remedy in rescission or damages. 


VENDOR’s LIEN: FORECLOSURE: VENUE. An action to fore- 
close a vendor’s Hien on real estate is properly brought in the 
county where the property is located. 


APPEAL from the district court for Holt county: Roper 
R. Dickson, Jupcr. Reversed, with directions. 


M. F. Harrington and George A. Eberly, for appellants. 


J.J. Harrington and Courtright, Sidner, Lee & Gunder- 
son, contra. 


Heard before Morrissey, ©. J., Lerron, Rose, ALDRICH, 
Dean, Day and FLANsBuRG, JJ. 


FLANSBURG, J. 

This was a suit in equity by the plaintiff, Miller, to fore- 
close a vendor’s lien on real estate in Holt county, which, 
by. contract, he had agreed to convey for a consideration 
to defendants Ruzicka. Plaintiff claimed that he had 
tendered performance, but that defendants had failed and 
refused to perform. The trial court found in favor of 
the plaintiff; held that the plaintiff was entitled to a ven- 
dor’s lien on the land; and allowed foreclosure. From 
this judgment the defendants appeal. 

The contract entered into between plaintiff and defend- 
ants Ruzicka provided that the plaintiff should convey 
to the defendants the northeast quarter of section 7, town- 
ship 27, range 11 west of the 6th P. M., in Holt county, 
Nebraska. The contract recited that this land was “valued 
at $24,180.” It was to be conveyed subject to a mortgage 
of $6,000 in favor of Julius Duft. The defendants Ruzicka, 
in consideration of the conveyance, were to transfer to the 
plaintiff a property located in the town of Clarkson, Ne- 
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braska, which the contract ‘recited was “valued at $4,500.” 
They were to pay $2,780 in cash, $1,900 in liberty bonds, 
and were to execute to the plaintiff a mortgage for $8,000 
upon the land in Holt county, of which they were to re- 
ceive conveyance. The plaintiff was to retain possession 
of the Holt county property from the date of contract 
until March 1, 1921, which use was considered of the 
value of $1,000, and that'amount was to be credited and 
treated as the payment by defendants of so much’ addi- 
tional consideration moving from them upon the tians- 
action. Gg ay 
The defendants Ruzicka conte that they were induced 
to enter into the contract by false and fraudulent repre- 
sentations of the plaintiff, and that the plaintiff had béen 
aided to that end by acting in conspiracy with a brother- 
in-law of defendant Ruzicka, in whom Ruzicka placed spe- 
cial confidence, and upon whose judgment, it was known 
to the plaintiff, defendant Ruzicka very largely relied. It 
appears that defendant Ruzicka visited the Holt county 
land upon two occasions, and he alleges that the land was 
represented to be worth $160 an acre, that the land had 
good clay subsoil, and was as good as certain lands of de- 
fendants in Stanton county. Defendant’ observed, he 
says, that the corn crop then standing upon the land wa’s 
dwarfed, and alleges that the plaintiff and defendant’s 
brother-in-law represented that the land had not been 
properly farmed, and by other devices prevented his 
further investigation. . : 
It appears from the evidence, and in part even by the 
testimony of the witnesses in behalf of the defendants, 
that the contract covering these properties was made when 
there was a boom in land values in Holt county, and that 
the value placed upon the Holt county land was in ac: 
cordance with the current prices then being paid for land 
of similar kind and quality in that neighborhood. The 
trial court found the value of the land to be $150 an acre, 
and found generally against the defendants on all issues’ 
of fraud. Though expressions of opinion, falsely given 
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and relied upon, may constitute a basis for fraud, where a 
confidential relation exists (26 C. J. 1086, sec. 24), we 
cannot sec from the record but that the trial court was 
: justified-in the findings made. 

‘The further defense is made that the plaintiff, at ‘the 
time of the commencement of this suit to foreclose his 
vendor’s lien, did not have and had not tendered a good 
title to the property. The contract provided that an 
’ ‘abstract showing good title should be furnished to the de- 
féndants on or before November 6, 1919. Plaintiff pro- 
cured an abstract and delivered the same to the defend- 
ants in October, 1919, and defendants, through their at- 
torney, notified the plaintiff that they would not further 
perform their contract, on the ground that false repre- 
sentations had been made by plaintiff regarding the land, 
and on the further ground that the plaintiff did not have 
a- merchantable title to convey. The defendants did not 
then point out any specific defect in the title. This suit 
was commenced in March, 1920, and it was not until at the 
‘trial in December of that year that the defendants made 
specific objection to the title. They then objected that in 
1891 the property had been sold at administrator’s sale, 
that the notice given at that sale had misdescribed the 
property, that the sale was void, and that the plaintiff’s 
chain of title was thus broken. The administration pro- 
ceeding was, in fact, defective, as contended by the de- 
fendants. At some time, however, the records of the pro- 
ceeding had been falsified by some one so as to conceal 
the defect, and the abstract tendered by the plaintiff was 
an abstract of the records as falsified. It does not appear, 
and no attempt was made to show, that the plaintiff was 
responsible for the mutilation of the records, nor that, 
through any fault of his, he had failed to discover this 
defect of title. The defect had, since October, 1919, been 
known to defendants, but, as it appears, was not made 
’ known to the plaintiff until after the trial had begun. The 
trial court continued the case for the purpose of giving 
the plaintiff opportunity to have the title quieted and the 
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defect cured. As time was not made of the essence of the 
contract, plaintiff had a reasonable time in which to per- 
fect his title. Had the defendants notified the plaintiff of 
the defect complained of in October, 1919, whey the de- ° 
fect was discovered by them, the plaiutiff would have had 
ample opportunity and time within which to have cor- 
rected the title by the time he was required, under his con- 
tract, to deliver his deed. It would seem that if the de- 
fendants were intending to refuse to perform their con: 
tract because of this specific defect they should, in good 
faith, have called it to the attention of the plaintiff, so as 
to give him opportunity of clearing his title for them. As 
soon as specific objection was made, the plaintiff imme- 
diately took steps to have the record title established, and 
the title so established by decree of court was procured 
and furnished prior to the time, specified in the contract, 
when the plaintiff was required to deliver possession of 
the land to the defendants, though after the date specified 
for delivery of a deed. 

Under the circumstances, it would appear that the trial 
court was justified in giving the plaintiff opportunity to 
establish and cure his record title against the technical 
defects complained of, since, under the circumstances and 
in view of the conditions of the contract and the attitude 
of the defendants in refusing to perform, and who could, 
by timely objection, have avoided the delay, it may fairly 
be held that the plaintiff has perfected his title and ten- 
dered his performance within reasonable time. 

The defendants next contend that plaintiff was unable, 
at the time of decree, to furnish a good title to the land 
agreed to be conveyed by him, for the reason that the ac- 
tion which was brought by the plaintiff to cure the defect 
of title was by published service and was not in accord- 
ance with the provisions of chapter 143, Laws 1915. It is 
pointed out that the affidavit for service did not set forth 
that the plaintiff in the action was unable to ascertain 
whether certain defendants, who were alleged to be de- 
ceased, had died testate or intestate, and further did not 


Vox. 109] SEPTEMBER TERM, 1922. 157 


Miller v. Ruzicka. 


sufficiently allege and show that the plaintiff had made 
diligent search and investigation to discover the names of 
the unknown heirs and unknown defendants, and had 
been unable, after due diligence, to get such information. 

The proceeding to quiet title, however, was brought un- 
der the provisions of chapter 268, Laws 1919, being an act 
particularly pertaining to actions to quiet title to real 
estate. The proceeding complies in all particulars with 
the provisions of this act (Laws 1919, ch. 263), and with 
the general law as to service by publication, and, as we 
view it, an affidavit for service by publication to meet the 
provisions of chapter 143, Laws 1915, was not required. 
The plaintiff at the time of decree had a clear record title 
to convey. 

The trial court, then, was justified in denyi ~ the de- 
fendants, upon their cross-bill, a rescission of the contract 
and a recovery of that portion of the purchase money 
which they had paid. 

The court decreed that the plaintiff was entitled to a 
vendor’s lien in the amount of $10,780, which represented 
the balance due of that part of the consideration which 
was to be paid in money, together with an amount. of 
$4,500, which was to be in lieu of the land, which the de- 
fendants had agreed to convey, the $4,500 being the value 
which the defendants had, in the contract, placed upon 
the land. 

It is strenuously objected by the defendants that the 
transaction was an exchange of lands, the lands being 
valued, and the defendants agreeing to pay only the mar- 
ginal difference in money. It is contended that, since the 
consideration moving from the defendants was not liqui- 
dated in its entirety, the plaintiff is not entitled to a ven- 
dor’s lien. 

The plaintiff relies upon the fact that the property was 
valued by the parties at $4,500, which, it is claimed, is 
equivalent to a promise to pay that amount of money. 
However, we do not so interpret the contract. The obliga- 
tion of the defendants in this case was to transfer certain 
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property and to pay certain moneys in addition. The 
property, it is true, was valued in the contract at $4,500, 
but that was an estimate agreed upon by the parties for 
the purpose of determining what marginal difference in 
value between the properties must be covered by a money 
consideration. The defendants did not guarantee’ that 
their property was worth $4,500; nor did they, by their 
contract, agree to pay $4,500 in lieu of the property, should 
they refuse or fail to transfer the property to the plaintiff. 
The parties not having made such a contract, the court 
cannot establish such a one for them. 

Plaintiff relies upon the case of Irving v. Bond, 76 Neb. 
293, and a number of cases from other jurisdictions, sim- 
ilar in principle to that case, but in that case and in the 
other cases cited the parties sued had agreed to pay a cer- 
tain definite amount, either in money or in property, and 
it was held in those cases that, where the money obligation 
was not satisfied by the transfer of property, the obliga: 
tion to pay in money still continued. In cach of those 
cases the primary obligation to pay the purchase price in 
money is found embodied in the contract. Those cases 
are entirely distinguishable from the present case, for 
here there was no promise to pay in money, but simply an 
undertaking to transfer a specific piece of property; nor 
was there a guaranty by the defendants, as was true in 
the case of Dizie Judustrial Co. v. Benson, 202 Ala, 149, 
that the land should be of a certain value. 

aL vendor's lien is a right which is resorted to in equity 
aus a means of enforcement of a contractual obligation. It 
is intended to protect persons who have parted with realty 
without security, and, it has been said, rests upon the 
principle of natural justice that one who obtains the estate 
of another should not, in conscience, be allowed to keep it 
without paying the consideration. 39 Cyve. 1789. A rela- 
tion of trust springs up in favor of the vendor, and an im- 
plied agreement is erected that the vendor may, as security 
for the purchase price, have a lien upon the property 
which he has parted with. - 
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It is argued by the ylaintiff that. even though the court 
should not hold the contract in this -¢ase to be, in-effect, a 
specific promise to pay $4,500 in the event that the de- 
fendants should refuse to transfer the property which they 
had contracted to convey, still the plaintiff is entitled to 
recover in equity from the defendants the actual value of 
the defendants’ land, and that a lien should be enforced to 
the extent of that value. 

In order that a person be entitled to a vendor's lien, he 
should be able to point out an obligation :to pay to him.a 
consideration which is definite and precise and easily re- 
ducible to a monetary value. Asa general rule at least, 
he cannot have a vendov’s lien for a consideration which 
is in the nature of services to be rendered him, or of prop- 
erty to be transferred to him, where such consideration is 
unliquidated in amount. Though the refusal of the de- 
fendants in this case to transfer the property, which they 
had agreed to transfer, may have resulted in damage to the 
plaintiff, which he would be entitled to prove and recover 
in a proper action, he cannot convert the agreement to 
transfer property into a contractual obligation to pay in 
money the value of that property, and then secure its pay- 
ment by a vendor’s lien. 

It is true that there are decisions where courts have es- 
tablished a vendor’s lien to secure the payment of a con- 
sideration upon a contract where by the contract the con- 
sideration was to be the transfer of certain specific articles 
or property. In those cases the courts have ascertained the 
value of the property and determined that to be an indebt- 
edness secured by a vendor's lien (Busath v. Prival, 84 
N. J. Eq. 599; Flickinger v. Glass, 170 N. Y. Supp. 459; 
Cordova Coal Co. v. Long, 91 Ala. 538; Neel v. Clay, 48 
Ala. 252; Afcyer, Bannerman & Co. v. Smith, 3 Tex. Civ. 
App. 37) ; but in those cases the equitable remedy for spe- 
cific performance was not available, or by reason of some 
other equitable ground the courts felt justified in the con- 
clusion reached. The decisions upon that question are, 
even then, not without conflict. Harris v. Hanie, 37 Ark. 


160 NEBRASKA REPORTS. [ Vor. 109 


Miller v. Ruzicka. 


348; and see Graham v. Moffett, 119 Mich. 303. 

AS a general rule, a vendor’s lien does not exist as a se- 
curity for an unliquidated demand. The value of the de- 
fendants’ property in this case is surely unliquidated. We 
do not say that, under no circumstances, could a vendor's 
lien be found to secure the value of property, parted with 
or contracted for, but we do say that this is not one of 
those extreme cases where such a rule must necessarily 
be applied in order that equity be done. There is no rea- 
son in this case why specific performance cannot be 
granted, and, that. being true, we are unable to see why 
the doctrine of the vendor’s lien should be extended. The 
plaintiff is not without security to compel conveyance of 
the defendants’ land. By the contract itself he has, in et- 
tect, become invested with an equitable interest therein. 
Equity has the power to give full relief according to the 
exact terms of the contract entered into between the 
parties, and there is no logical reason why the defendants’ 
contract to convey a specific property should be converted 
into a promise to pay in cash either the amount which he 
estimated to be the value of that property, or an amount 
which the court should find to be the actual value, so long 
as the property itself stands available, and which, by order 
of the court, may be required to be conveyed to the plain- 
tiff. The plaintiff was entitled to his remedy in damages, 
had he sought to recover on the basis of the value of de- 
fendants’ property; or he had a remedy in rescission or 
for specific performance. There is nothing inconsistent 
in his action to recover the purchase money and to enforce 
a vendor’s lien as security for that payment, and at the 
same time to seek a transfer to him of the specific prop- 
erty which the defendants had agreed to convey. To go 
further and order the defendants to pay $4,500 in lieu of 
the property, as upon a money obligation and as a part of 
the purchase price, would be to make for the defendants an 
entirely different contract than they had entered into. 

It is further insisted by the defendants that the court 
has no jurisdiction, for the reason that the action should 
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have been for specific performance and should have been 
brought where the defendants reside. In answer to this, 
it is only necessary to say that this action was, in part, 
an action to foreclose a lien upon land in Holt county, 
and the court, having acquired jurisdiction of the parties 
and the subject-matter, had jurisdiction of the parties for 
all the purposes of the suit. 

The judgment of the lower court is therefore reversed 
and the cause ‘remanded, with leave to the plaintiff to 
amend the prayer of his petition, and with directions that 
the trial court take further proceedings in accordance here- 
with. 

REVERSED. 


JACK FROST, APPELLEE, V. UNITED STATES IIDELITY & 
GUARANTY COMPANY, APPELLANT. 


FILep OcToBerR 20, 1922. No. 22833. 


1. Master and Servant: Emrioyers’ Liagmity Acr: COMPENSATION. 
Under the provisions of section 3044, Comp. St. 1922, held, that 
a claimant for compensation, who had sustained an injury to both 
legs, resulting in a total loss of the use of them for a period of 
two years, followed by a permanent partial loss of the use of them, 
was entitled to recover such proportion of the compensation al- 
lowed for total disability, under subdivision 1 of said section, as 
the extent of his loss would bear to the total loss of such members. 


wo 


OPERATION. The unreasonableness of the refusal 
of an iuiured employee, who is seeking to recover compensation 
under the workmen’s compensation law, to permit an operation 
to be performed, is a question of fact to be determined from the 
evidence. 


: : Held, the evidence in this case sufficient 
to support the finding that the refusal was not unreasonable. 


ApprEAL from the district court for Lancaster county : 
EvLviotr J. CLEMENTS, JUDGE. Affirmed. 


Reavis & Buyhtol and C. E. Sanden, for appellant. 


Charles 8. Roc, contra, 
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Clarence A. Davis, Attorney General, Charles 8S. Reed 
and Lester L. Dunn, amici curie. 


Heard before Morrissey, C. J., Lerron, ALDRICH and 
ISLANSBURG, JJ., RepicK and SHEPHERD, District Judges. 


FLANSBURG, J. 

This action was instituted to test the extent of the plain- 
tiff’s right to compensation under the workmen’s compen- 
sation law. He was injured on December 26, 1919, while 
in the employ of the Nebraska Material Company. The 
defendant, United States Fidelity & Guaranty Company, 
carried the insurance covering the risk. 

While the plaintiff was loading stone for the Nebraska 
Material Company, a load of the stone fell and crushed 
both of his legs, breaking each of them between the knee 
and ankle. For a period of two years from the date of 
the accident the plaintiff has been unable to walk, and the 
defendant has paid him compensation. The defendant 
now claims that an operation would cure him, and has 
instituted this proceeding, seeking permission to discon- 
tinue payments of compensation on the ground that the 
plaintiff unreasonably refuses to allow any operation to 
be performed. The trial court found that the refusal of 
the plaintiff to submit to a surgical operation was not un- 
reasonable, and denied the defendant the relief asked. 
From this order the defendant appeals. 

The defendant called three doctors by whom it wag at- 
tempted to prove that an operation was proper and would 
probably cure or greatly improve the plaintiff’s condition. 
and would be attended by no material risk or extraordinary 
pain, but these doctors did not agree among themselves 
as to the course to be taken, nor as to the exact cause of 
the continuance of the plaintiff’s disability. One of these 
physicians testified that the bones of the leg should be 
rebroken; that they were out of alignment, and that, by 
placing them in proper alignment after rebreaking and 
holding them there by a plaster cast, a proper or greatly 
improved functioning of the feet and ankles would be ob- 
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tained; that this could be done by a closed operation, but 
that a general anesthetic would be necessary. The other 
two doctors, who testified for the defendant, said that a 
‘rebreaking of the legs was unnecessary ; that the disability 
existing in plaintiff’s feet and ankles was due, not so much 
to a deformity of the bones of the leg, as to adhesions 
found in the muscles and tendons; and that the two bones 
of the right leg had become grown together, and that the 
operation necessary to be performed on the right leg was 
by an incision and opening of the skin and flesh, and the 
cutting away of the callous growth to such an extent as: 
to separate the two bones; the adhesions in the tendons 
and tissues were also to be loosened and then the feet 
placed in plaster casts. | 

In opposition to this testimony, plaintiff introduced 
X-ray pictures showing that the bones of the right leg 
were not fastened together by any callous growth, but 
were, in fact, as far apart as they normally should be. 
Plaintiff's attending physician, testifying from the pic- 
tures, pointed out that there was no fusion of the bones 
nor growth between them. In his opinion, he said, the 
plaintiff's disability was due to the adhesion of tendons 
and muscles, and he strongly advised against an oper- 
ation or a rebreaking of the bones, saying that to rebreak 
them would mean a breaking of the bones at another place 
than at the place of the original break, that this would 
create additional disturbances, and that the probabilities 
were that the plaintiff would receive more harm than 
good from either of the operations suggested. Two other 
physicians were called by the plaintiff, each of them hav- 
ing acted at one time or another as plaintiff’s family 
physician. Their testimony was to the effect that an 
operation would not better but would probably aggravate 
and increase the plaintiff’s disability. 

It is unnecessary for us in this case to determine just 
how far a claimant under the workmen’s compensation 
act must go in submitting to surgical operations, for, un- 
der any rule we might adopt, it must be conceded that the 
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evidence in this case is quite sufficient to justify the 
trial court in its finding that the plaintiff could not 
be compelled to submit to a surgical operation, the nature 
of the operation being one upon which the physicians for 
the employer could not themselves agree. The question of 
the unreasonableness of the refusal of au injured employee 
to permit an operation to be performed is, in all events, a 
question of fact, to be determined from the evidence. It 
was within the judgment of the trial court to accept the 
opinion of the plaintiff's witnesses that the operation was 
inadvisable. The evidence being clearly sufficient to sup- 
port that fact, the finding made is conclusive upon this 
court. 

The defendant further contends that the award made 
by the trial court was unwarranted and not in accordance 
with the provisions of the statute. This question involves 
the interpretation of certain provisions of the compensa- 
‘tion law which are, as far as necessary here, as follows 
(Comp. St. 1922, sec. 3044) : 

“The following schedule of compensation is hereby ‘es- 
tablished for injuries resulting in disability : 

Subdivision 1. “For the first three hundred weeks of 
total disability, the compensation shall be sixty-six and 
two-thirds per centum of the wages received at the time 
of injury, but such compensation shall not be more than 
fifteen dollars per week, nor less than six dollars per week. 
* * * After the first three hundred weeks of total disabil- 
ity, for the remainder of the life of the employee, he 
shall receive forty-five per centum of the wages received 
at the time of injury, but the compensation shall not be 
more than twelve dollars per week nor Jess than four 
dollars and fiftv cents per week.” 

Subdivision 2. ‘lor disability partial im character (ex- 
cept the particulary cases meutioned in subdivision 3 of 
this section), the compensation shall be sixty-six and two- 
thirds per centum of the difference between the wages re- 
ceived at the time of the injury and the earning power of 
the employee thereafter, but such compensation shall not 
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be more than fifteen dollars per week. This compensa- 
tion shall be paid during the period of such partial dis- 
ability; not, however, beyond three hundred weeks after 
the date of the accident causing disability.” 

- Subdivision 3. “For disability resulting from perma- 
nent injury of the following classes, the compensation 
shall be in addition to amount paid for temporary dis- 
ability. (Then follows a schedule of specifically described 
losses.) For the loss of a leg, sixty-six aud two-thirds per 
centum of daily wages during two hundred and fifteen 
weeks. * * * The loss of * * * both legs * * * shall consti- 
tute total and permanent disability and be compensated 
for according to the provisions of subdivision 1 of this 
section. * * * Permanent total loss of the use of a * * 4 
leg * * * shall be considered as the equivalent of the loss 
of such * * * leg.” 

“In all cases involving a permanent partial loss of the 
use or function of any of the members mentioned in sub- 
division 3 * * * the compensation shall bear such relation 
to the amounts named in said subdivision 3 * * * as the 
disabilities bear to those produced by the injuries named 
therein.” 

The plaintiff at the time of the accident was earning 
$30 a week. The trial court found that the plaintiff had 
lost the total use of his legs from the time of the accident, 
December 26, 1919, down to the date of the decree entered 
herein, April 29, 1922. This covered a period of 122 
weeks. For that period the trial court awarded to the 
plaintiff $15 a week on the basis that a total loss of the 
use of both legs was a total disability and was to be com- 
pensated under the provisions of subdivision 1 of the gec- 
tion. To this extent the interpretation of the statute 
seems Clear, since it is specifically provided that the Joss 
of both legs shall constitute total and permanent disability, 
and shall be compensated under subdivision 1 as for a 
total disability. 

‘The court, however, further found that from April 29, 
1922, the plaintiff was permanently disabled only to the 
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extent of “sixty-six and two-thirds per cent of total dis- 
ability,” and for this disability the court, on the theory 
that the plaintiff would be able to earn $10 a week, allowed 
him two-thirds of $20, being two-thirds of the difference be- 
tween what the plaintiff would be able to earn and what 
he had been able to earn at the time of the accident, and 
awarded him $13.33 a weck for the period of 178 weeks. 
Thé allowance so far made was for a total period of 300 
weeks subsequent to the date of the accident. 

The court then further found that the plaintiff was en- 
titled to recover 45 per cent. of this difference of $20 in 
earning power, or $9 a week, during the remainder of 
his life. 

The award made for the period subsequent to the de- 
cree, based on a finding that there was a 66 2/3 per cent. 
loss of ability, is what is especially complained of by the 
defendant. >. 

It is specifically provided by the statute, as appears 
above, that in all cases involving a permanent and partial 
loss of the use or function of any of the members men- 
tioned the compensation shaJl be in such proportion to 
the amounts named in subdivision 3 as the loss of the use 
of the member bears to a total loss. For the total loss of 
one leg, plaintiff, it is true, would have been entitled to 
recover, under subdivision 3, two-thirds of his daily wages 
for 215 weeks; but, on the other hand, for the total loss of 
his two legs, he would have been entitled to total disability 
under subdivision 1. Where he has a partial loss of two 
legs, if the statute is to be literally followed—and we sce 
no ground, and counsel has attempted to point out none. 
which would make it appear that the literal interpretation 
of the statute is not in accord with the intention of the 
legislature—he would be entitled to two-thirds of what he 
would have recovered for the total loss of two legs, or two- 
thirds of the compensation allowed for total disability 
under subdivision 1. This is the construction the trial 
court has given to the statute, and the award made for 
the partial disability of the plaintiff for a period continu- 
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ing from the date of the decree is based upon the propor- 
tion of the total award which the partial loss of the use 
of the plaintiff's two legs would have borne to a total loss 
of them. No complaint is made that the court did not 
properly apportion the award, should the interpretation 
followed be found to be proper, and we therefore do not 
go into that question. 
The judgment of the lower court is : 
AFFIRMED. 


MELVIN L. RAWLINGS ET AL., APPELLANTS, V. CHICAGO, BurR- 
LINGTON & QUINCY RAILROAD COMPANY ET AL., 
APPELLEES. 


Fitep NOVEMBER 13, 1922. No. 22101. 


State Railway Commission: FINDINGS: REVIEW. On an appeal from 
an order of the state railway commission, the finding of the com- 
mission will be given the same effect as the verdict of a jury, and 
the order will not be reversed unless it is clearly wrong. 


APPEAL from the Nebraska State Railway Commission. 
Affirmed. 


A. D. McCandless, Sabin & Vasey and Pemberton & 
O’ Keefe, for appellants. 


Byron Clark, J. L. Root, J. W. Weingarten, C. A. Ma- 
gaw, T. W. Bockes and D. F. Smith, contra. 


Heard before Morrissry, C. J., Lerron, Rosb, ALDRICH, 
Day and FLANsBuRG, JJ. 


Morrissey, C. J. 

The complainants made application to the state railway 
commission for an order directing defendants to install a 
connecting track between their respective lines of railroad 
at one of four designated points between the village of 
Blue Springs and the city of Wymore. The relief prayed 
was denied, and complainants have appealed. 

A line of the Chicago, Burlington & Quincy Railroad 
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Company extends from St. Louis, Missouri, by way of 
Kansas City and St. Joseph, Missouri, Falls City, Table 
Rock, and Wymore, Nebraska, to Denver, Colorado. A 
line of the Union Pacific Railroad Company extends from 
Kansas City, Missouri, to Lincoln, Nebraska, by way of 
Topeka and Manhattan, Kansas, and Beatrice, Nebraska. 
The city of Wymore is located in the south central part of 
Gage county on the line of the Chicago, Burlington & 
Quincy Railroad Company and the village of Blue Springs 
is located one mile north of the city of Wymore on the 
line of the Union Pacific Railroad Company. The two 
lines of railroad intersect 2144 miles east of the Burling- 
ton depot at Wymore and run parallel to one another 
in a northwesterly direction about one mile. The Bur- 
lington line then takes a more westerly direction and 
enters the city of Wymore, while the Union Pacifie line 
takes a more northerly direction and enters the village 
of Blue Springs. There is no physical connection be- 
tween the two roads either at Wymore, Blue Springs, or 
the point of intersection, where cars may be transferred 
from one road to the other. The nearest point at which 
transfers may he made is the city of Beatrice, 13 miles 
distant from the city of Wymore. 

Adjacent to the lines of railroad, where they parallel 
one another, there is a stone quarry from which is shipped 
large quantities of rock in car-load lots varying from 400 
to 500 cars a year. Each railroad has a spur track on its 
line to handle this freight. The rock to be shipped over 
the Union Pacific line is loaded directly from the rock- 
crusher to the car by means of a chute. The rock to be 
shipped over the Burlington line, because of the absence 
of physical connection between the two lines, is hauled 
from the chute of the rock-crusher across both lines of 
track with teams and put on a dump from which it is 
loaded into the cars. The “round trip” for this haul is 
approximately 1,500 feet. The testimony shows that the 
cost of loading the cars on the Union Pacific track, through . 
the chute from the rock-crusher, is merely nominal, while 
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the cost of loading by means of teams on the Burlington 
line runs from $2 to $4 a car. 

The shipments vary from year to year, but during the 
first nine months of 1918 there were shipped over the 
Burlington 142 cars, and 130 cars were shipped over the 
Union Pacific. In the year 1912, 594 cars were shipped 
over the Burlington. As the record stands it presents 
a showing of an ice plant on the land of the Union Pacific 
Railroad Company at Blue Springs which is inconveni- 
enced because of the absence of the physical connection 
asked. However, the showing as to this industry ig not 
strong, and, since the argument in this court, the owners 
of the plant have filed in substance a disclaimer of interest 
in this proceeding. 

The Farmers Lumber & Grain Company, doing business 
at Wymore, complains chiefly of its inability to handle 
Rock Springs coal which originates on the line of. the 
Union Pacific because of the added freight charge by rea- 
son of the shipment having to travel north to Beatrice 
and thence south to Wymore, or a truck haul from Blue 
Springs. The testimony on behalf of complainants show 
an added cost on this coal of approximately $1 a ton, but 
the.testimony on behalf of defendants makes it clear that 
because of a new rate, of which complainants were not in- 
formed, there was in fact a difference of only 30 cents a 
ton. ‘The quantity of this coal affected is not easy to ascer- 
tain. There has been only a small quantity handled by 
this company, but with the installation of the connection 
sought, or with the lower rate now in force, the quantity 
may be increased. Complainants contend that the Farm- 
ers Grain & Elevator Company, located on the line of the 
Union Pacific at Blue Springs, suffers inconvenience and 
injury to business because of the absence of the connec- 
tion. However, the testimony of the manager of this com- 
pany fails to support the claim. At most, his testimony 
shows that this connection would be of substantial ad- 
vantage only during the seasons when there is a failure 
of: the corn crop west of his place of business. His testi- 
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mony is to the effect that, when “there is a scarcity of 
corn, we would not ship any wheat in that direction, but 
it might happen, and has happened, that through that 
territory there might be a chance to ship corn in preference 
to further south; not very often, but it has happened.” 
The industry chiefly affected is the Rawlings Ice Plant 
located on the line of the Burlington about 214 miles west 
of the proposed connection. The plant has a storage 
capacity of between 25,000 and 30,000 tons. Mr. Rawlings 
testified that he shipped about 600 cars of ice during 1917 ; 
that at various times he has shipped considerable ice over 
the Union Pacific lines, and that when shipments dre 
made over that line to points south of Wymore the ship- 
ments go north to Beatrice over the Burlington line, where 
it is transferred to the Union Pacific line, and comes back 
by way of Blue Springs, practically repassing the point of 
origin. That in 1918 he thus shipped 33 cars of ice, and 
that on this shipment he paid $489.94 freight in excess of 
what it would have cost him had the connection which he 
here seeks been installed and in operation, except that 
from the amount stated there should be deducted a small 
sum for switching charges. He also mentions another 
shipment of 14 cars which was prejudicially affected be- 
cause of the lack of the connection sought. Among other 
shipments pointed out is one of 40 cars sold to the Pacific 
Fruit Express, a subsidiary company of the defendant 
Union Pacific Railroad Company. Under his contract of 
sale he was required to deliver this ice to the purchaser 
for shipment over the Union Pacific railway and, the near- 
est point at which he could make the delivery being the 
city of Beatrice, he was compelled to pay the local freight 
on this shipment from his plant. to that city, amounting 
to $800. 

In 1917 he claims to have lost the sale of 2,000 tons of 
ice to the same company because he could not profitably 
make a sale and pay the freight to the point of delivery. 
On all shipments to the north and west over the Union 
Pacific lines he has been compelled to pay loca! freight 
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over the Burlington line to Beatrice, and it is claimed that 
this virtually shuts him out from the trade at these points. 
The railway commission found, and apparently its finding 
is supported by the evidence, that the interchange of car- 
load traffic at Beatrice from November, 1916, to April, 
1920, was approximately 500 cars, and that of this number, 
had there been a transfer switch at one of the points in 
question, 50 of these cars would have been there trans- 
ferred. 

Ag to the shipments of rock, the commission found that 
the transfer if installed would effect a saving only to the 
amount of the difference between the cost of loading the 
cars on the Burlington by wagon and the cost of loading 
from a chute, less a proper switching charge which it 
would be the duty of the commission to fix. No evidence 
was Offered from which the cost of this switching charge 
may be determined, but it is said in the opinion of the 
commission that “it certainly would not be an appreciable 
amount less than $4. Therefore, there would not be an 
appreciable saving to the rock industry if the connection 
were made.” If the conclusion of the commission that 
the switching charge on rock would be approximately $4 
a car, and there is no evidence to indicate a different rate 
for switching other commodities, we may assume that it 
would be approximately that rate on ice, coal and grain. 

So far ag the affirmative proof goes, it shows Mr. Raw- 
lings’ sale of ice for shipment over the Union Pacific lines 
to-be made chiefly to a subsidiary company of the defend- 
ant Union Pacific Railroad Company, and it is claimed 
by-.that company that it has built, or has in process of 
construction, plants for the manufacture of ice and that 
it is not likely to remain a purchaser of the Rawlings 
ice. The main market for the Rawlings ice appears to be 
along the Burlington lines, and so far as shipments to 
these points are concerned a transfer switch would be of 
no service. The statute under which this proceeding igs 
had, section 5379, Comp. St. 1922, provides that the state 
railway commission has jurisdiction to make such order 


72 NEBRASKA REPORTS. | Vor, 10% 
Rawlings v. Chicago, B. & Q. R. Co. 


as is here prayed, “where the tracks of the two railroad 
companies are within five hundred feet apart, whether 
on the same grade or not, where it is practicable and 
deemed reasonably necessary.” Appellants demanded an 
angwer to the two questions: ‘(1) Is the construction 
and operation of the proposed transfer switch between 
the two railroad companies practicable? (2) Is the con- 
struction and operation of the proposed switch between 
the two companies reasonably necessary for the use and 
benefit of the complainants or cither of them or the 
public?” 

It ig said that the conmmission left the first question un- 
determined, while answering the second in the negative. 
From a construction standpoint there is little, if any, dif- 
ficulty to be encountered. A number of different forms 
of construction are suggested and there is a substantial 
difference of opinion as to the cost of construction, but 
it is plain that no serious difficulties would be encountered 
in the matter of construction alone. It does not follow, 
however, that such construction is practicable. Indeed, 
the testimony offered by defendants raises a serious ques- 
tion as to the practicability of the transfer. It would 
serve no useful purpose to set it out in detail. It may be 
summarized by saying that it indicates a first cost of con- 
struction varying from $2,000 to $8,000 or $10,000. The 
objections seem to be made not so much to the cost of 
construction as to other matters. It is claimed that in 
the practical operation of the roads the cost to the com- 
panies would be out of proportion to the revenue derived. 
The only persons who have testified on this subject were 
officers and employees of the defendant roads. This testi- 
mony is calculated to show that, because the switch, if 
installed, would be located outside the yard limits of either 
Wymore or Biue Springs, it would be difficult and ex- 
pensive to send switching crews to make the necessary 
transfers; that if switching crews are not sent to make 
the transfers it will be both difficult and expensive to the 
carriers to have the work done by the reguJar train crews; 


“ww 


Vor. 109] SEPTEMBER TERM, 1922. 17: 


Proudfit v. Schoo! District. 


that the federal satety appliance act requires interstate 
carriers to inspect cars when transferred from one line to 
another to make sure that the safety appliances are in 
order and that this would entail the expense of sending 
an inspector to overlook the cars transferred; that as the 
switch would be located at a point far distant from 
the regular office of either company it would require ad- 
ditional labor and entail unusual expense in the transfer 
of way-bills. Also, that the transfer tracks being without 
the city limits of either city the cars of merchandise left 
upon the tracks would be without police protection. 

This testimony is not disputed. After a careful consid- 
eration the commission reached the conclusion that the 
connection prayed was not reasonably necessary. The 
rule in this state is: “Appeals from the orders of the 
state railway commission directly to this court, under sec- 
tion 7, ch. 90, Laws 1907, as amended by chapter 94, Laws 
1911 (Rev. St. 1913, sec. 6132), are to be considered and 
determined in the same manner ag appeals from a judg- 
ment of the district court upon trial by jury in civil cases. 
Such orders will not be reversed unless it affirmatively 
appears from the record that they are clearly wrong.” 
Byington v. Chicago, R. 1. & P. R. Co., 96 Neb. 584. 

When this rule is applied to the evidence submitted, 
there appears to be no ground for disturbing the finding of 
the commission, and it is 

AFFIRMED. 


L. R. PROUDFIT, APPELLEE, V. SCHOOL District No. 49 
ET AL., APPELLANTS, 


Firep NovEMBER 13, 1922. No. 22380. 


Schools and School Districts: CHANGE or BouNDARIES: Notice, In a 
proceeding under section 6703, Rev. St. 1913, to change the bound- 
aries of existing school districts, before the county superintendent 
has jurisdiction to make the change, “a notice of the petition, 
containing an exact statement of what changes in district bound- 
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aries are proposed, and when the petition is to be presented to 
the county superintendent, shall be posted * * * at least ten days 
prior to the time of presenting the petition to the county superin- 
tendent,” and, when in a direct attack upon the proceedings the 
record fails to show that the notice posted designated the date 
when the petition would be presented, the order made will be 
held void for want of jurisdiction. 


APPEAL from the district court for Antelope county: 
ANSON A. WELCH, JUDGE. Affirmed. 


J.C. Alexander and J. A. Donohoe, for appellants. 
Williams & Kryger, contra. 


Heard before Morrissny, C. J., LETTON, ALDRICH and 
Day, JJ., Revick and SHEPHERD, District Judges. 


Morrissey, C. J. 

This is an appeal from the judgment of the district 
court for Antelope county wherein a joint order of the 
county superintendent of Antelope county and the county 
superintendent of Holt changing the boundary lines of 
certain school districts in a proceeding had under the 
provisions of section 6703, Rev. St. 1913, was set aside 
znd decreed to be void. 

Two school districts are involved, namely, school dis- 
trict No. 49 of Antelope county, which comprises the 
school district of the village of Orchard, and the rural 
school district lying adjacent thereto and comprising ter- 
ritory partially in Antelope county and partially in Holt 
county. That part of the district lying in Antelope county 
is designated as district No. 90 of Antelope county, while 
that part of the territory lying in Holt county is desig- 
nated as school district No. 9014 of Holt county. The 
purpose of the proceeding was to detach territory from 
the rural district and attach it to the village school dis- 
trict No. 49 of Antelope county. 

The controlling question is that of jurisdiction. An 
affidavit of one Fletcher was filed with the county superin- 
tendent of Antelope county in the following language, to 
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wit: “I, J. T. Fletcher, a legal voter of school district 
No. 49, county of Antelope, solemnly swear that notices 
of the above petition, containing an exact statement of 
what changes in the district boundaries are hereby pro- 
posed, and when the petition is to be presented to the 
county superintendent, were posted in three of the most 
public places in said district; one of said notices was 
posted upon the outer door of the schoolhouse in said dis- 
trict on the 27th day of January, 1921; one in the lobby 
of the post office in Orchard, within the district aforesaid, 
on the 27th day of January, 1921; and one on the band- 
stand situated on the north side of Second street in the 
village of Orchard, within said district, on the 27th day 
of January, 1921, being ten days prior to the time of pre- 
senting this petition to the county superintendent.” 

There was also filed with the county superintendent of 
Antelope county the affidavit of one Wilson, a legal voter 
of school district No. 90, in substantially the same form 
as the affidavit of Fletcher, except only that it fixed the 
date of posting the notice as January 24, 1921. Attached 
to the transcript now before us is a copy of the proceed- 
ings had before the county superintendent of Holt county. 
The affidavit as to posting notice in that county is in the 
same form as the affidavit heretofore set out and fixed the 
date of posting as January 24,1921. The petition appears 
to have been presented February 5, 1921. 

The court found that the county superintendent was 
without jurisdiction to make the order for the change of 
boundaries “for want of jurisdiction to act, on account 
of failure of proof of posting notice of the time of present- 
ing petition by voters of schoo] district No. 49, to show 
that such notice was posted ten days prior to the pre- 
senting of said petition.” 

Because of this finding by the trial court, appellants 
reason that the only defect in the record is what is claimed 
to be a clerical error in inserting the date of posting in 
the affidavit which states that the notice was posted in 
district No. 49, January 27, 1921. It is claimed that the 
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true date was January 24, 1921, as shown by the affidavit 
of Wilson as to district No. 90, and the affidavit filed with 
the county superintendent of Holt county; that the order 
appealed from is a joint order made by the two superin- 
tendents, and that the affidavit filed before the county 
superintendent of Holt county must be held to correct any 
defect or error in the affidavit filed with the county super- 
intendent of Antelope county. It may be doubted if the 
. transcript of the proceedings had before the superintend- 
ent of Holt county is properly before the court, but we 
deem it unnecessary to consider that phase of the question. 
Subdivision 3, sec. 6703, Rev. St. 1913, under which the 
proceedings were had provides: “A notice of the petition, 
containing an exact statement of what changes in district 
boundaries are proposed, and when the petition is to be 
presented to the county superintendent, shall be posted 
* * * at least ten days prior to the time of presenting the 
petition to the county superintendent.” ‘The posting of 
this notice is jurisdictional. Until this provision of the 
statute was complied with the county superintendent had 
no power to change the boundaries of the several school 
districts. It is claimed by appellant that the notice fixed 
February 5, 1921, as the date when the petition would 
be presented, that the notices were posted January 24, 
1921, and that the ten days’ notice was in fact given. No 
copy of the notice appears in the record. The affidavit 
states that it contained the information as to “when” it 
would be presented, but it does not say what date was 
fixed. The transcript of the proceedings does not purport 
to give the date that was fixed. AII jurisdictional facts 
should appear on the face of the record. This being a 
direct attack upon the proceedings, all steps necessary to 
confer jurisdiction on the superintendent must be shown to 
have been taken. Dooley v. Meese, 31 Neb. 424. 
There is no reversible error in the judgment of the 
district court, and it is , 
AFFIRMED. 
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Price CARRICO Vv. STATE OF NEBRASKA. 


FiLeD NovEMBER 13, 1922. No. 22456. 


Criminal Law: INTENT: EVIDENCE: MlIsconpuct or Court. The in- 
tent to commit a robbery may be manifested by the acts of the 
accused; but, when he offers evidence to explain his acts and from 
which the jury might reach the conclusion that they were not 
done with the intent of the accused to commit the crime charged, 
it is error for the trial court, in ruling upon the admissibility of 
the evidence, to make remarks which the jury might construe as 
a disparagement of the evidence. 


Error to the district court for Madison county: WIzL- 
LIAM V. ALLEN, JUDGE. Reversed. 


Frank A. Warner and Wilham L. Dowling, for plaintiff 
in error. 


Clarence A. Davis, Attorney General, and Mason 
Wheeler, contra. 


Heard before Morrissey, C. J.. Rost, DEAN and Day, 
JJ., Repick and SHEPHERD, District Judges. 


Morrissey, C. J. 

Defendant prosecutes error from a conviction of rob- 
bery. On the evening of February 22, 1921, Earl J. Reed 
was halted in the railroad yards of the Chicago & North- 
western Railway Company at South Norfolk, where he 
was employed as a brakeman, a shotgun was thrust against 
his person, and he was directed to deliver his watch and 
his pocketbook, which contained $35, to his assailant. 
Reed obeyed the order. He soon thereafter notified the 
police, and after a brief search by Reed and members of: 
the police force defendant and one Flesner were arrested. 
Defendant, when first arrested, denied any knowledge of 
the affair. Subsequently he admitted that he was the man 
who had threatened Reed and demanded and received his 
watch and money. His explanation was that he and his 
companion, Flesner, went out with an unloaded shotgun 
with the intention of perpetrating a joke upon a friend 
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named Doloc; that, at the time he received the property 
from Reed, defendant believed he was confronting his 
friend Doloc, and that he received the property intending 
to return it again to its owner. Flesner, who was charged 
as an accomplice, made the same explanation, but in ad- 
dition thereto denied that he participated in the taking 
of the property from Reed. ‘The jury returned a verdict 
of not guilty as to Flesner, and he is, therefore, not in- 
volved in this proceeding. 

That defendant committed the acts charged stands ad- 
mitted. He testified that there had been a number of “fake 
holdups” perpetrated in South Norfolk; that these matters 
had been discussed by him and a number of his acquaint- 
ances, and that one of his acquaintances, a Mr. Doloc, had 
made the remark that no one could “hold him up; that 
on the evening of this occurrence Flesner and others had 
been guests at defendant’s home, and during the evening 
defendant and Flesner agreed that they would borrow a 
shotgun and “hold up” Doloc, not for the purpose of taking 
his property, but merely as a joke; that in pursuance of 
this agreement defendant and Flesner borrowed a shot- 
gun and went to the railroad yards expecting to meet 
Doloc; that they did not meet Doloc, but did meet Reed, 
and, believing Reed to be their friend Doloc, proceeded to 
earry out the joke; that he did not discover his mistake 
until after he had taken the watch and purse and its con- 
tents from Reed; that he then became confused, but began 
arrangements to effect a return of the property to Reed 
without letting Reed or other persons know of defend- 
ant’s identity. In much of his story he is corroborated 
by other witnesses. 

The chief complaint of defendant is directed to certain 
remarks made by the trial judge when ruling on objec- 
tions to the admission of evidence. In reciting the eve- 
ning’s transactions defendant testified: ‘We sat down to 
eat supper and were talking there, and I don’t know just 
who mentioned it, but we got to talking about a little fake 
holdup that had been pulled off down there in the yards 
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about a week before that. Some of the boys at the round- 
house, just among themselves, had pulled off a fake holdup. 
And something was said about we ought to go down there 
and have some fun with them. Some of them had said 
they couldn’t be held up, and so I mentioned”—- County 
attorney: “I will object to testimony of this kind because 
it is incompetent, irrelevant and immaterial and consti- 
tuting no defense whatever to this action, even if true.” 
Defendant’s counsel: “It goes to show the intent.” By 
the court: “A man’s intent is manifest by his actions. 
Objection sustained.” 

Defendant proceeded to testify along another line, but 
finally said: “Then Mr. Flesner and I * * * we thought 
we would disguise ourselves a little bit and go down 
and have a little fun with some of the boys, because they 
had said that nobody could hold them up.” The county 
attorney objected to this testimony, and the court said: 
“T want it distinctly understood that there is no such a 
thing as a fake holdup. Get that in your mind. With 
that understanding, if this man wants to testify to what 
he did, he may go on.” Defendant testified at length as 
to his motives and in relation to what he claimed he in- 
tended should be a mere make-believe robbery. 

Defendant’s wife was also permitted to testify to a con- 
versation had at their dinner table between defendant and 
Flesner indicating that they went out to play a practical 
joke upon Doloc and not for the purpose of effecting a 
robbery. Defendant called a neighbor, one Smith, as a 
witness, who testified that defendant called at his home at 
10 or 10:30 o’clock on the night the robbery is alleged to 
have been committed, and that the witness had a conver- 
sation with defendant “about a holdup.” The witness was 
asked “What was said?” Objection was made to this 
question, and defendant’s counsel thereupon stated that 
the testimony was offered for the purpose of showing de- 
fendant’s intention. And the court said: “A man’s in- 
‘tent is shown by his actions. There is no joke in this 
case. There is no such thing as a fake holdup.” The ob- 
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jection was sustained. Defendant then offered to show 
by the testimony of the witness that about 10 o’clock on 
the night the robbery is alleged to have occurred defend- 
ant went to the home of the witness Smith and asked for 
advice as to what he should do “with respect to disposing 
of a watch and money which he had taken from a man 
by the name of Reed in carrying out what he intended 
to be a joke on a man by the name of John Doloc, and 
that the witness on the stand thought the defendant Price 
Carrico was joking with him and told him that the thing 
to do was to wait until morning and he would tell him.” 
Objection was made to this testimony and sustained by the 
court. John Doloc was called as a witness for defendant, 
and defendant’s counsel sought to show by him the facts 
and circumstances supporting defendant’s contention that 
his conduct was intended as a joke, but his testimony was 
excluded. The court, after sustaining an objection, stated : 
“The question of a fake holdup does not enter into this 
case.” 

The record as a whole shows that defendant was per- 
initted to tell his entire story, and we are not prepared to 
say that the rulings of the court on the exclusion of the 
testimony offered was prejudicially erroneous. Much lati- 
tude is allowed the trial court in the exercise of its ju- 
dicial discretion. It must, however, be conceded that, 
under the circumstances of this case, the acts themselves 
being admitted, the material question was that of intent. 
The court by a formal instruction told the jury: “The 
law presumes that a mature man, in the possession of his 
mental faculties, intends the reasonable, probable and 
natural consequences of his acts voluntarily and inten- 
tionally done, and this presumption will prevail unless 
upon a consideration of all the evidence bearing on the 
point you entertain a reasonable doubt whether such in- 
tent exists.” 

This is a correct statement of the law in the abstract, 
but it did not submit to the jury defendant’s theory of the 
case. The instruction is not directly challenged, but, as 
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said by the supreme court of Pennsylvania, in Common- 
wealth v. White, 133 Pa. St. 182: “The main defense upon 
the trial below was that the whole affair was a joke. The 
learned judge does not appear to have referred to this 
in his charge. On the contrary, he stated in his rulings 
upon the testimony that ‘it makes no difference whether 
the prosecutor thought it a joke or not.’ It is very true 
that a highway robbery cannot be turned into a joke. Tt 
is equally true ae a mere joke cannot be fumed into a 
highway robbery. 

The acts Lee of stood confessed before the jury. 
The information charged that they were done with the 
intent of defendant “unlawfully and feloniously to take, 
steal and carry away” the property of the complaining 
witness. Defendant’s plea of not guilty put the question 
of intent in issue, and to supplement his plea of not guilty 
he offered evidence to show that the whole affair was in- 
tended to be a joke. This evidence ought to have been sub- 
mitted to the jury without disparagement. The judgment 
is reversed and the cause remanded. 


REVERSED. 


‘HAHN SYSTEM, APPELLANT, V. THOMAS I. STROUD FT AL., 
APPELLEES. 


Fitep Novemser 18, 1922, No. 22804. 


1. Equity. “A suit in equity will not lie when the plaintiff has a 

plain, adequate and speedy remedy at law.” Western Union Tele- 
'- graph Co. v. Douglas County, 76 Neb. 666. 

2, Taxation: Excessive VALUATION: REMEDY. Section 5975, Comp. 
St. 1922, affords a plain, adequate and speedy remedy to one 
whose property has been excessively valued for taxation and in 
cases in which the county board of equalization has committed 
prejudicial errors or irregularities in procedure, 


APPEAL from the district court for Douglas county: 
Wiiram A. Repick, Juper. Affirmed. 
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Switzler, Ringer, Switzler & Shackelford, for appellant. 
W. W. Slabaugh and A. V. Shotwell, contra. 


Heard before Morrissey, C. J., Rose, ALDRICH and 
FLANSBURG, JJ., SHEPHERD, District Judge. 


Morrissey, C. J. 

Plaintiff brought this action in the district court for 
Douglas county to enjoin the extension upon the tax rec- 
ords and the collection of certain taxes assessed against. 
it for the year 1921. Defendants filed a demurrer to the 
petition, which was sustained by the court, and plaintiff 
has appealed. After setting out the purely formal mat- 
ters, the petition alleges that it had property in Douglas 
county subject to assessment and taxation for the year 
1921 in the sum of $200 only, which it listed at that 
amount; that without actual notice to plaintiff the as- 
sessor placed a valuation for assessment upon plaintiff’s 
property of $10,000; that the defendants, the several mem- 
bers of the board of county commissioners, the county as- 
sessor and the county clerk, convened as a board of equal- 
ization June 14, 1921; that the following day, for the 
purpose of having the valuation placed upon its property 
reduced from $10,000 to $200, plaintiff, through its secre- 
tary, appeared before the board and presented evidence 
showing that the valuation of the property was on April I, 
1921, $200 only; that no other evidence was offered or re- 
ceived; that the board wholly disregarded the evidence 
offered by plaintiff, “and through a reckless disregard of 
it, in opposition to what would be the judgment of all per- 
sons of reflection, and in total disregard of the competent 
evidence given by the plaintiff, arbitrarily found and de- 
cided on said date and refused to consider said evidence 
and the pertinent information regarding the value of 
plaintiff’s property, and arbitrarily set its value at a 
grossly excessive sum under rules passed by it for the oc- 
casion, thereby establishing a fraud in the making of said 
assessment.” The petition further alleges: “That the 
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action of the said county board, in pretending to approve 
and sustain the valuation as set by the county assessor 
for the purposes of taxation, was contrary to law and with- 
out authority, and is and was wholly null and void, and 
by reason thereof the only lawful valuation of said prop- 
erty for taxation in the year 1921 is, as shown by the testi- 
mony of the plaintiff, which was the only testimony of- 
fered, namely, the sum of $200.” The petition then re- 
cites that the board took the customary and usual steps 
preparatory to the extension of the tax against plaintift 
based on a valuation of $10,000, when in fact the valu- 
ation should be but $200, offers to pay the tax based upon 
a valuation of $200, and prays for a permanent injunction. 

Plaintiff took no appeal from the decision of the board, 
and its petition fails to state any reason for its failure to 
avail itself of the plain, adequate and speedy remedy for 
the redress of its grievances, if any it had, because of the 
action of the board of equalization, as is provided by sec- 
tion 5975, Comp. St. 1922. The case falls within the rules 
announced in Western Union Telegraph Co. v. Douglas 
County, 76 Neb. 666, wherein it was held: 

“A suit in equity will not lie when the plaintiff has a 
plain, adequate and speedy remedy at law. 

“The statute affords a plain, adequate and speedy rem- 
edy to one whose property has been excessively valued for 
taxation and in cases in which the county board of equal- 
ization has committed prejudicial errors or irregularities 
in procedure.” 

The demurrer was properly sustained, and the judg- 
ment of the district court is 

, AFFIRMED. 


GEORGE BLEVINS ET AL. V. STATE OF NEBRASKA. 
Firep November 13, 1922. No. 22531. 


1. Intoxicating Liquors: Stmis: UNLAWFUL POSSESSION: PRoor. 
In order to constitute the possession of a still unlawful under . 
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section 3252, Comp. St. 1922, it must be established that the still 
was intended to be used for the manufacture of intoxicating 
liquor, without permission being given as required by the statute. 


to 


The possession of a still for legitimate 
purposes, aie as the manufacture of distilled water, or other 
innocuous liquids, is not a crime under said section. 


“MasH.”? Considering the purpose and intention of the 
law, the word “mash” in section 3252, Comp. St. 1922, is held to 
include any mixture of grain or malt with water or other liquid 
in such a manner as to evidence that fermentation was intended 
to be produced as a stage in the process of manufacturing intoxi- 
cating liquor. 

: POSSESSION: PRESUMPTION. By the provisions 
of geotlon 3273, Comp. St. 1922, the possession of mash except 
under permit, as by law required, is presumptive evidence of the 
manufacture of intoxicating liquors in violation of the act, unless 
the person having the same in possession “satisfactorily account 
for and explain the possession thereof, and that it was not kept 
for an unlawful purpose.” 


Error to the district court for Gosper county : CHARLES 
i. ELDRED, Jupce. Affirmed. 


W. D. Oldham, John H. Lindermann and FE. 17'. Grunden, 
for plaintiffs in error. 


Clarence A. Davis, Attorney General, and C. L. Dort, 
contra. 


Heard before ALDRICH, Day, LETTON and Koss, JJ... 
Repick and SHEPHERD, District Judges. 


LETTON, J. 

The accused were jointly charged in an information with 
two counts: The first charging that they unlawfully had 
possession of a still or part thereof and other equipment 
for making intoxicating liquor, and having in their pos- 
session mash and other material being used for the pur- 
pose of manufacturing intoxicating liquor; the second 
count charged them with the unlawful manufacture of in- 
toxicating liquors. They were found guilty upon each 
count. , 
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A number of errors are assigned We have examined 
and considered them, but find it unnecessary to discuss 
the points raised, since we are convinced that no preju- 
dicial error occurred in the admission of exhibits, or in 
the giving or refusing of instructions. The assignment 
that the verdict is not sustained by sufficient evidence, 
however, is more serious. The evidence shows that a 
deputy sheriff, armed with a search warrant, in company 
with two officers, in their absence visited the home of the 
defendants, which was upon a farm belonging to one Robb. 
The dwelling was somewhat remote from a main road. In 
the pantry they found a 100-pound sack of sugar partly 
used, and in a tall patch of sunflowers near the house found 
a 40-gallon jar with about 2 bushels of grain, either rye 
or wheat, soaking in water. This jar had a wooden cover 
and was covered with a fur coat. Near this they found a 
beer keg with some fluid in it of the same nature as that 
in the jar. In a lean-to, or shed, at the back of the house, 
they found a galvanized iron can with a copper coil fast- 
ened to it. They also found in the cellar three cases of 
empty beer bottles and a number of empty beer and 
whiskey bottles, and by the side of the yard fence they 
found 35 or 40 empty beer or whiskey bottles. They also 
found a bottle with a small quantity of whiskey in it in 
an automobile near the house. 

About a week afterwards defendants were arrested while 
putting up hay about four or five miles from the house 
In explanation of these facts, defendant Homer Blevins 
testified that he had been living upon the Robb place for 
five years; that his brother George had been living with 
him ever since he returned from the war; that while 
George was in the army his brother Arthur and his wife 
lived with him; that Arthur’s wife was stricken with 
paralysis and was ill with it for about a year before she 
died; that during her illness Dr. Teeters directed his 
brother to get a coil (evidently meaning a still) for the 
purpose of making distilled water for her; that this was 
the coil taken by the officers and was the only one about 
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the place to his knowledge; that after she died the coil 
was thrown into the lean-to, which was used as a rubbish 
or junk room, and had never been used for any purpose 
since that time. It may be noted that one of the state’s 
witnesses testified that the can and coil, or still, was full 
of mud and water. Blevins also testified that about two 
weeks before the search was made defendants had left 
their home to work upon one of Mr. Robb’s other farms, 
and upon an island owned by Robb where they were. ar- 
rested; that when they left the house the large jar was 
in the junk room at the back of the house, where it had 
heen kept; that it had been used only to salt meat in. He 
denied making any mash or distilling any liquor of any 
kind, and denied that he had ever had a fur coat. The 
testimony of his brother George was substantially to the 
same effect. Dr. Teeters testified that he had recom- 
mended that Mrs. Blevins be given distilled water to 
drink, and that a still had been procured for her, but he 
did not identify the still in evidence as being the one he 
had ordered. Several witnesses testified to the previous 
good character of the defendants. 

It is undispuied that a still was found in the shed, or 
lean-to, attached to the house. The shed was used for a 
storeroom for junk and rubbish, and had an opening for 
a window, with no sash in it. The statute (Comp St. 1922, 
sec. 3252) declares it shall be unlawful for any person 
to “have possession of any still, or equipment for the manu- 
facture of alcohol or whiskey or of any mash or intoxi- 
cating liquor.” If it be held that the word “still” in the 
statute is not qualified by the words “for the manufacture 
of aleohol or whiskey” in the succeeding clause of the sen- 
tence, then the conviction on the charge of the possession 
of a stil] in the first count must stand; but it is a well- 
known fact of which the court will take judicial notice 
that distilled water is used in medicinal and chemical 
preparations, also in the electrical and automobile indus- 
tries, and that it is prescribed as a remedial beverage in 
certain diseases. The purpose of the statute was to pro- 
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hibit and prevent the manufacture and sale of intoxicating 
liquor, and it seems apparent that it was never intended 
to prohibit the process of distillation for other and law- 
‘ ful purposes. To so hold would interfere with legitimate 
industry to such an extent that we cannot conceive that 
the legislature had such an intention. We will not so in- 
terpret the statute, and must hold that the statute should 
be construed as if it read “or have possession of any still 
or equipment for the manufacture of alcohol or whiskey.” 

It may be observed that in the next sentence in the 
statute, which contains the penal clause, there is no comma 
directly following the word “still.” We are convinced 
therefore that, in order to warrant the conviction for the 
possession of a still, it must be charged and proved that 
the purpose of its possession was the manufacture of in- 
toxicating liquor. The testimony of an apparently un- 
biased witness is that a still had been purchased and 
brought upon the place for a lawful purpose. The still 
which was found was not in use, and so far as the evidence 
showed had not been in use for the manufacture of intoxi- 
cating liquor, one of the state’s own witnesses testifying 
that it was full of mud and water. We conclude that the 
charge so far as based upon the unlawful possession of a 
still is not sustained by the evidence. 

The conviction upon the first count may be sustained 
upon the charge that defendants had in their possession 
mash and other material used for making intoxicating 
liquors. There is no proof that any one else had inhabited 
their house during their absence. It was admitted that 
the 40-gallon jar belonged to them, and the “mash” which 
was in it was evidently in ‘process of fermentation, having 
“an odor like cider.” We have no sample of the mash be- 
fore us, but the jury saw it, smelled the contents of the 
jar, and became satisfied that it was to be used for the 
purpose of manufacturing intoxicating liquor. 

It is argued that “mash” is defined in Webster’s Un- 
abridged Dictionary as “crushed malt, or meal of wheat, 
rye, corn, etc., steeped and stirred in hot water to form 
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wort,” und that the court erred in refusing to give the 
jury an instruction reciting this definition. No equally 
authoritative definition is found in the Standard Diction- 
ary: “Mash. 1. A mass of something beaten into a soft 
state, or mixed in water so as to soften. * * * 2. Brewing. 
Crushed or ground grain or malt, or a mixture of such 
infused to produce wort.” 

While the soft mass in the jar may not answer the re- 
quirements of the technical definition according to the 
most approved methods of the art of brewing or distilling, 
we are satisfied, when we cousider the purpose of the 
law, that the legislature evidently had in mind any mix- 
ture of grain or malt with water or other liquid in such 
4A manner as to evidence that fermentation was produced 
or intended to be produced as a stage in the process of the 
manufacture of intoxicants. The evidence on this charge 
is sufficient to sustain a conviction on the first count. 

The second count charges the unlawful manufacture 
of intoxicating liquors. Section 3273, Comp. St. 1922, 
after providing for the issuance of search warrants, and 
the disposal of any articles or materials for the manufac- 
ture of intoxicating liquors found upon the premises by 
the officers holding warrants, provides, further: “The 
possession by any person of any intoxicating liquors, still, 
mash, preparation or equipment for manufacturing same, 
except under permit as in this act authorized, shall be pre- 
sumptive evidence of the manufacture, keeping for sale, 
selling, use or disposal of such liquors in violation of this 
act, unless after examination he shall satisfactorily ac- 
count for and explain the possession thereof, and that it 
was not kept for an unlawful purpose.” 

Defendants failed to account for and explain the pos- 
session of the mash or to show that it was not kept for an 
unlawful purpose to the satisfaction of the jury. The 
evidence taken as a whole is’ sufficient to sustain the 
verdict. 

AFFIRMED. 
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Water J. MRICKSON, APPELLEE, V. NINE MILE IRntiGatTlon 
v— DISTRICT ET AL., APPELLANTS. 
FILED NovEMBER 13, 1922. No. 22831. 


1. Waters: Irrigation: Exemptions. It is within the legislative 
discretion to provide that city or town lots within an irrigation 
district, which are “occupied and used exclusively for other than 
agricultural purposes,” shall not be assessed or taxed for irriga- 
tion district purposes, and the amendments to sections 3472 and 
3478, Rev. St. 1913, so providing, are germane to the purpose of 

‘the act, and germane to the sections amended. 


4 ASSESSMENTS. Assessments made by an irriga- 
tion district to pay bonded debts and for the maintenance and 
operation of its canal or ditch are special assessments, even 
though made in proportion to valuation, and not by acreage or 
frontage. 


If in, an irrigation district all the 
property receiving special benefits is assessed substantially ac- 
cording to such benefits, this is as near equality and uniformity 
as may be attained in the matter of special assessments. 


4. : : : City Lots. City and town lots within 

an irrigation district which use no water for irrigation, and are 

* used exclusively for other than agricultural purposes, and receive 

no direct special benefit from the improvement, may properly 

be distinguished from those lots susceptible of receiving and using 

water for a beneficial purpose and thus receiving direct special 
benefits. 


IRRIGATION DISTRICT BONDS: PROPERTY ASSESSABLE. Where 

bonds had been issued by an irrigation district under a statute 
which provides: “Such bonds, and the interest thereon, shall be 
paid by revenue derived from an annua] assessment upon the 
real property of the district, and all the real property of the dis- 
“trict shall be and remain liable to be assessed for such payments” 
—such liability still exists upon all the real property then in the 
district, in favor of the bondholders, notwithstanding the subse- 
quent passage of a statute exempting from taxation by irrigation 
districts city and town lots within the district used exclusively 
for other than agricultural purposes. 


6. Injunction: IRRIGATION DISTRICTS: ASSESSMENTS: DrreNses. In 
an action brought to restrain the officers of an irrigation district 
‘ from causing taxes for irrigation district purposes to be assessed 
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upon lots which, under the amended statute, are not liable to be 
assessed, such officers are not entitled to defend upon the ground 
that the amendment impairs the obligation of the contract with 
the holders of bonds, and with other taxpayers, neither the bond. 
holders nor such taxpayers being parties to the action. 


APPEAL from the district court for Morri}l county: 
RaLpH W. Hoparr, Jupcn. Affirmed. 


Morrow & Morrow, for appellants. 
A. R. Honnold and LF. F. Carter, contra. 


Heard before Mornissby, C. J., Lerton, Ross, DAY and 
ALDRICH, J.J., REDICK and SHEPHERD, District Judges. 


LETToN, J. 

The object of this action is to enjoin the officers of the 
Nine Mile Irrigation District and the county treasurer 
of Morrill county from levying and coliecting a tax for 
irrigation district purposes against certain city lots in 
the city of Bayard. The court granted the injunction. De- 
fendants appeal. 

In 1906 the Nine Mile Irrigation District issued $18,000 
in bonds, due in 20 years thereafter, for the purchase of a 
canal and right of way. The bonds are unpaid. The 
statute at the time of the passage of the act provided: 
“Such bonds, and the interest thereon, shall be paid by 
revenue derived from an annual assessment upon the real 
property of the district, and all the real property of the 
district shal] be and remain liable to be assessed for such 
payments as herein provided.” Rev. St. 1913, sec. 
3471. In 1917 section 3472 of the same statute was 
amended so as to provide: “That city and town lots with- 
in any irrigation district, which are occupied and used 
exclusively for other than agricultural purposes, shall not 
be assessed or taxed by such irrigation district. during the 
time such lots are so occupied and used.” Laws 1917, ch. 
80, sec. 1. The officers of the district disregarded this 
amendment to the statute, and proceeded to levy and as- 
sess a tax against two lots belonging to the plaintiff which 
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were used exclusively for other than agricultural purposes, 
one of them being occupied by a hardware store. The owner 
of the lots then brought this action. 

The appellants admit that the taxes levied by an irriga- 
tion district for irrigation purposes are special taxes, but 
insist that the legislative power to levy a special assess- 
ment is not unlimited; that the assessment must be ap- 
portioned by some rule capable of producing reasonable 
equality, and that a statute making this impossible is not 
a legitimate exercise of legislative authority; that to 
amend the statute so as to exempt part of the real prop- 
erty in the district from contributing its proportionate 
share to the payment of the bonded indebtedness is an im- 
pairment of the obligation of the contract existing between 
the bondholders and the district, and between the owners 
of other real estate in such district and the state of Ne- 
braska; that the act is void as applying to irrigation dis- 
triets organized before the amendment wag made, and that 
it takes private property without due process of law in 
violation of the fourteenth amendment to the Constitution 
of the United States. It is also said that the 1917 amend 
ment to section 3472, being made to a section which is 
merely a direction to the assessor as to what property to 
assess, does not affect section 3471, and that the latter sec- 
tion is still in full force and effect. 

On the other hand, plaintiff and appellee relies upon 
the validity of the amended statute, and holds that the 
attempted levy and assessment, being in violation of the 
statute as amended, is void. He also argues that, since 
the bondholders are not parties to this suit, their rights 
cannot be adjudicated herein; that the tax complained of 
is levied, not only for the protection of the bondholders, 
but also for the annual cost of the operation and main- 
tenance of the ditch; that the taxpayers alone are inter- 
ested in this, and that they have no vested interest in the 
permanent retention of the lots as Hable to assessment. 

The irrigation district act of this state is based upon 
the Wright Act of California. It was first considered in 
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this state in Board of Directors v. Collins, 46 Neb. 411, 
and was upheld by the supreme court of the United States 
in Fallbrook Irrigation District v. Bradley, 164 UL 8. 
112. There can be no doubt that, if the provisions added 
by the amendment had been in the act originally, they 
would have been germane to its purpose, and no complain: 
could properly be made against the exclusion of property 
of the nature of these lots from assessment for irrigation 
district purposes. In some of the California cases objec- 
*«ns were made to the validity of the act because of the 
inclusion of city and town lots within an irrigation dis- 
trict, and their liability to assessment for district pur- 
poses. The court pointed out that it was difficult to draw 
the line between property which received direct special 
benefits from the creation of the district and that which 
received indirect special benefits, and that in such an 
indefinite zone the inclusion or exclusion of town lots was 
a matter for legislative determination. The argument 
would have been equally forcible, and the conclusion 
equally sound, if objection had been made to the act be- 
cause it excluded city and village real estate lying within 
the district boundaries. Turlock Irrigation District v. 
Williams, 76 Cal. 360: Board of Directors v. Tregea, 88 
Cal. 334; Vampa & Meridian Irrigation District v. Brose, 
11 Idaho, 474. In such a matter the legislative determina- 
tion is final in the absence of any circumstances which 
would constitute the inclusion or exclusion « violation 
of constitutional rights. 

Is the act void as impairing the obligation of the con- 
tract with the bondholders? In view of the statutory pro- 
vision, section 3471, Rev. St. 1913, that “al] the real 
property of the district shall be and remain liable to be 
assessed for such payments,” to exempt such lots from 
taxation to pay the interest on the bonds, or the bonds at 
inaturity, by a statute subsequently passed, would clearly 
impair the obligation of the contract with the bondholders, 
and this the Constitution prohibits. Such liability to as- 
sessment still exists notwithstanding the passage of the 
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statute exempting lots “used exclusively for other than 
agricultural purposes.” The legislature has recognized 
this principle in the same act (Rev. St. 1913, secs. 3504- 
3514, Comp. St. 1922, sees. 2904-2914), which provides 
that both parties to the contract, the bondholders ani 
electors of the district, must assent before property can 
be detached from the district by the board. But no bond- 
holder is here complaining, and it is not for defendants 
to raise this question, since no right of theirs is affected. 
State v. Brandt, 83 Neb. 656; Cram v. Chicago, B. & Q. R. 
Co., 85 Neb. 586; Bisenius v. City of Randolph, 82 Neb. 
520. 

The levy for the bond fund on the lots affected is only 
$1.80, while for maintenance and other purposes of the 
district it amounts to $12.20. Since water-rights are ap- 
portioned ratably on the basis of the ratio which the last 
assessment for each tract for district purposes bears to the 
whole sum assessed, the withdrawal of water-rights from 
all such lots not assessed may add to the volume of water 
subject to be used by the other landholders, sufficient so 
that each may willingly pay the additional sum necessary 
to make up the diminution of the bond fund, or perhaps 
the water released may be applied to additional lan‘ 
added to the district in the manner provided by the 
statute (Comp. St. 1922, sec. 2892 ct seq.), and thus no 
reduction in the acreage of the land: assessable result. 
The court will not presume that the bondholders will 
suffer, and will not set aside the statute at the instanc: 
of parties not affected. 

As to the assessment for upkeep, maintenance and sal- 
aries: Appellant insists that no change in the statutes 
can be made by which any part of the property included . 
within the district may be released from its proportionate 
share of the tax, and that this would have the effect of 
rendering the taxation not equal or uniform, and that. 
equality and uniformity is a necessary condition for the 
imposition of special taxes as well as general taxes. 

In the opinion in Board of Directors v. Collins, 46 Neb. 
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411, 425, it is said: ‘Nor does said act conflict with section 
1, article IX of the Constitution, requiring taxation to be 
equal aud uniform; that provision relates to the revenue 
required for the general purposes of government, state 
and municipal, and has no application to taxes or assess- 

ments levied for local improvements”—citing cases. It may 
be said, algo, that, if all the property receiving special 
henefits is assessed substantially according to such benefits, 
this is a uniform rule or principle, and is as near uniform- 
ity as may be attained in such a matter. 

An irrigation district is a public corpovation, but not a 
municipal corporation. Board of Directors v. Collins, 46 
Neb. 411; Lincoln & Dawson County Irrigation District v. 
McNeal, 60 Neb. 613. Such corporations are subject. to 
regulation, and their charter is subject to amendment by 
the legislature. Unless it is clearly shown or indisputably 
established that the result of its action will exact from the 
owner of private property within the district a sum in sub- 
stantial excess of the special benefits accruing to him, he 
is not entitled to complain. To quote from Norwood v. 
Baker, 172 U. 8. 269: “We say ‘substantial excess’ because 
exact equality of taxation is not always obtainable; and 
for that reason the excess of cost over special benefits, un- 
Jess it be of a material character, ought not to be regarded 
by a court of equity when its aid is invoked to restrain 
the enforcement of a special »ssessment.” The same is 
true as to legislation. The lots affected by the amendinent, 
being used exclusively for other than agricultural pur- 
poses, use no water, receive no direct special benefit from 
the improvement, and may properly be distinguished from 
those susceptible of receiving and using water for a bene- 
ficial purpose, and thus receiving direct special benefits. 

The arguinent is made that under the operation of the 
amended statute, by the growth of a city situated within 
the irrigation district, large tracts of land might be re- 
moved from the operation of the taxing power and thus 
an excessive burden be cast upon the landowners occupying 
land for agricultural purposes, but it must be remembered 
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that the assessments made upon the property in the dis- 
trict, although made by valuation, and not by acreage, foot 
frontage, or other rule, are special assessments, and must 
be levied upon the real estate in proportion to the special 
benefits received. 4 Dillon, Municipal Corporations (5th 
ed.) sec. 1483; State v. Green River Irrigation District, 
40 Utah, 83. 

Under the statute, the amount of water apportionable 
to each landowner is determined by the ratio which his 
assessment bears to the whole sum assessed by the district, 
so that his assessment and his benefits are proportionate. 
We have repeatedly held that special assessments for pub- 
lic uses may not exceed the special benefits received by 
the property, and if the amount of the tax should exceed 
the special benefit which the owner of the land receives, 
or is otherwise unjust, he may appeal from the decision 
of the board of equalization, or have other remedies avail- 
able when it is sought to take private property for public 
use without due compensation. But, as we have seen, 
if the water apportioned to the lots assessed produces 
revenue elsewhere, this condition may never arise. 

.The defense in this case is not made by a landholder 
whose taxes have been increased, and it is not shown how 
much the tax per acre upon the land subject to assessment 
would be increased after the lots in controversy and others 
in their class are exempt from the assessment. We can- 
not declare an act of the legislature void upon a mere pre- 
sumption, or at the instance of one not suffering a wrong 
from a violation of the rights guaranteed to him by the 
Constitution. It was the duty of the officers of the irriga- 
tion district to obey the statute. 

AFFIRMED. 

‘The following opinion on motion for rehearing was 
filed April 10, 1928. Rehearing denied. 

LETTon, J. 

The question whether ministerial officers may defend 
this suit on the ground that the statute involved is viola- 
tive of the Constitution of the state has been briefed and 
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argued upon this motion for rehearing. There seems to 
be a slight variance between some. of our decisions on 
this point. Compare State v. Hall, 99 Neb. 89, 95, with 
Van Horn v. State, 46 Neb. 62, 83. These cases were 
not called to our attention either in the briefs or upon 
the oral argument when the case was first argued. We 
think they are not irreconcilable; but, in the view we 
take of the statute under consideration, it is unncessary 
to examine them in detail, and the point is left open to 
be further considered if occasion arises. 

The constitutionality of an act may depend upon the 
result of its practical operation. In Cram +. Chicago 
B.& Q. RB. Co., 84 Neb. 607, 85 Neb. 586, an act was held 
valid a priori. Afterwards, Davison cv. Chicago & N. W. 
kk. Co., 100 Neb. 462, where the evidence demonstrated 
that its practical operation was confiscatory, the same 
statute was held void. Conversely, in Siuyth v. Ames, 
169 U. S. 466, the United States supreme court held a 
statute regulating railroad rat ~oid, but only void as 
long as its practical operatiun vsue2ed the protective 
clauses of the Constitution, and further held that under 
changed circumstances, making the rates reasonable, the 
injunction granted to restrain the operation of the stat- 
utes would be discharged. The acts in question in these 
cases were not void ab initio, but were only void when 
and in so far as they: operated to take away constitu- 
tional rights. The act in question in this case should he 
obeyed. If in its practical operation it deprives the bond- 
holders of rights protected by the Constitution, when 
such facts are made to appear, the courts are open to af- 
ford relief. 

It is argued that by the creation of the district there 
was a contract made between the state and the land- 
owners in the district to the effect that all real estate 
within the district shall remain liable for the mantenaner 
of the canal and for running expenses of the district. 
No such contract exists. The relations of the landowners 
within the district to each other and to the district are 
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analogous to those of owners of taxable property within 
ii municipality to each other and to the city or village. 
The effect of the statute is similar to that resulting wher 
land is detached from the territorial limits of a munici- 
pal corporation. We think it has never been held that 
property thus detached remains ipso facto liable for tax- 
ation for municipal expenditures in the future. It is 
presumed that in such cases the legislature will act 
fairly with respect to all parties concerned, and that is 
the body which alone can furnish relief if any undue 
burden it created by the operation of the act in this re- 
spect. 
Motion for rehearing 
OVERRULED. 


James I. REvvING, APPELLEE, V. F. E. POSTEN, APPELLANT. 


Friep NOVEMBER 13, 1922. No. 21713. 


Rvidence: SALE anp CrepIT Sires. In an action by a merchant to re- 
cover from a customer a balance due for goods sold and delivered 
on credit, sale and credit slips showing the original entries of 
charges, dates, articles, prices, and credits are admissible in evi- 
dence the same as books of account, if the proper foundation is 
laid. 


ApPEAL from the district court for Thomas county: 
Bayarp H. Pane, JupGe. Affirmed. 


Farrish A. Reisner, for appellant. 


W. C. Heelan, John H. Evans and Dale P. Stough, 
contra. 


Heard before LETTon, Rosk, ALDRICH and Day, JJ., 
Repick and SHEPHERD, District Judges. 


' Ross, J. 

Plaintiff was engaged in the mercantile business at 
Seneca, Nebraska, where he conducted a general store, and 
he brought this action to recover $1,085.38 for groceries 
and other articles of merchandise sold and delivered to de- 
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fendant between October 18, 1917, and November 23, 1918. 
The items comprising the claim were charged in a running 
account. Defendant pleaded payment in cash for all ar- 
ticles purchased, and denied the buying or ordering of any 
goods on credit or the incurring of any indebtedness what- 
ever. Upona trial of the issues the jury rendered a verdict 
in favor of plaintiff for $1,000. From a judgment thereon 
defendant has appealed. ; 

The record presents little for review. If the position 
of defendant is correctly understood, the principal com- 
plaint is that there is no foundation for the introduction 
of the accounts on which the verdict is based. Plaintiff 
made his original entries in two different forms. During 
a portion of the period covered by the accounts, the dates, 
articles, prices and credits were entered by plaintiff, or an 
authorized clerk, in a book kept for that purpose. There- 
after similar data were likewise entered on sale or credit 
slips according to a new system. Plaintiff testified in sub- 
stance that the charges under both methods showed a-con- 
tinuous dealing with the person charged; that the book 
and slips contained the original entries; that the charges 
were just and true and were made at or near the time of 
the transactions entered; that the prices charged were the 
fair and reasonable market prices for the goods at the time, 
and that they were sold and delivered as shown by the en- 
tries. Rev. St. 1913, sec. 7904. The objection seems to be 
that these slips were not admissible as books of account 
under the rules of evidence. They contain the same data, 
answer the same purpose, and are now considered admissi- 
ble, if the foundation is properly laid, as it was in’ the 
present case. 

The judgment is sustained by the evidence and there is 
no prejudicial error in the record. 

AFFIRMED. 
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MARGARET .A. MILLER, APPELLEE, V. NATIONAL COUNCIL, 
Knicuts & LADIES OF SECURITY, APPELLANT. 


FILED NoveEMBER 13, 1922. No. 22114. 


Insurance: By-LAwS: VaLmiry. “A subsequent by-law, legally 
enacted, providing for the forfeiture of a fraternal benefit certifi- 
cate when the death of the member is occasioned by suicide, 
whether sane or insane, is a reasonable by-law and will be up- 
held.” Lange v. Royal Highlanders, 75 Neb. 188. 


SvICIDE: PRESUMPTION: ReEBUTTAL. Where suicide is 
a defense in an action to recover life insurance, any presump- 
tion arising from the instinct of self-preservation may be over- 
thrown by circumstantial evidence that insured took his own life. 


= 


3. Appeal: Reversar. Where the finding of the trial court on the 
only issue of fact is clearly wrong in view of all evidential facts, 
the resulting judgment will be reversed on appeal, if the suf- 
ficiency of the evidence is presented for review. 


4. Insurance: Swcrriciency or Evipence. In an action on a frater- 
nal beneficiary certificate to recover insurance, the evidence out- 
lined in the opinion feld insufficient to sustain a finding in 
favor of the beneficiary on the issue of suicide. ; 


ApprEaL from the district court for Webster county: 
WILLIAM A. DinwortH, JUDGE. Reversed, with directions. 


A, W. Fulton, Fred Maurer and Hoicard 8. Foe, for 
appellant. 


Bernard McNeny, contra. 


Heard before MorrissEy, C. J., RoskE, DEAN and Day, 
JJ., Repick and SHEPHERD, District Judges. 


Rose, J. 
This is an action on a fraternal beneficiary certificate 


to recover life insurance in the sum of $1,000. The certifi- 
cate was issued by defendant, a fraternal beneficiary as- 
sociation, to Frederick W. Miller, insured, January 11, 
1902, who died August 30, 1920, when his insurance was 
in force. His wife was named in the certificate as bene- 
ficiary and she is plaintiff. The defense was suicide, but 
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in this plea defendant conceded the right of plaintiff to 
recover on the certificate $281.22, the amount contributed 
by insured to the benefit fund, and defendant offered to 
confess judgment therefor. At the close of the testimony 
each party moved for a peremptory instruction. The trial 
court overruled the motion of defendant and sustained 
that of plaintiff. There was a judgment in favor of plain- 
tiff for her claim in full, amounting with interest to 
$1,036.16. An attorney’s fee of $200 was allowed as costs. 
Defendant has appealed. 

Defendant invokes a by-law providing that the ingurer 
is Hable only for the amount contributed to the benefit 
fund by a member who commits suicide. This by-law was 
passed long after defendant issued insured’s certificate. 
The insurance contract when executed limited the liability 
ot the insurer to one-fifth of the maximum risk in the event 
of suicide within two years. Insured became a member 
under an agreement to comply with existing and subse- 
quently enacted by-laws. It is insisted by defendant that 
the by-law in controversy is a valid enactment binding on 
the beneficiary. While there is a diversity of judicial 
opinion in different jurisdictions, this court seems to have 
expressed the view that such a by-law is reasonable and 
valid and that it applies to a preexisting certificate. Lange 
v. Royal Highlanders, 75 Neb. 188. 

The sufficiency of the evidence to sustain the judgment 
is the remaining question. From the standpoint that the 
by-law is valid, the directing of the verdict in favor of 
plaintiff necessarily included a finding in her favor on 
the issue of suicide. Is that finding clearly wrong when 
considered on appeal? On this issue plaintiff adduced no 
evidence. The testimony of defendant’s witnesses is un- 
contradicted. Insured at the time of his death was 67 
vears of age. He had lived at Guide Rock, but had left his 
wife there and remained away about two years, returning 
to that village a few months before his death. After his 
return he lamented the loss of his home. Tn conversation 
with neighbors he implied a purpose to take his own life. 
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He declined to work. From time to time he had drawn 
his savings from a bank. One witness testified to his hav- 
ing recently said that “when his money was gone he was 
going with it.” In addition to domestic troubles and pov- 
erty he had been distressed over the war between this 
country and his native land. Early in the morning, Au- 
gust 30, 1920, his coat, pants and vest, neatly folded, one 
garment upon another, were found on the floor of the 
tridge across the Republican river near Guide Rock. His . 
shoes and hat were beside his clothing. In the pocket of 
his coat was a note in his own handwriting. It contained 
the statement that he was an old man and that there was 
no place in this world for an old man without a home. 
Footprints made by stocking feet in the dust and the dew 
on the bridge led:from insured’s clothing. to projecting 
planks above the water outside of the railing.. There were 
traces of blood near the ends of the planks. Insured’s 
body, with his underclothing, hose, shirt, collar and neck- 
tie on, was found in the river half a mile below the bridge. 
In the forehead there was a hole which examining wit- 
nesses took for a bullet wound. 

In the argument ‘of plaintiff on the sufficiency of the 
evidence to sustain the finding in her favor, reference is 
made to the instinct of self-preservation ; to death by acci- 
dent or homicide while insured was preparing for a bath; 
to failure of searchers to find a firearm in the river be- 
neath the bridge; to the inference that the note was writ- 
ten 10 years prior to the death of insured. 

_ Any presumption arising from the instinct of self preser- 
vation was overthrown by undisputed evidence of cireum- 
stances indicating suicide. There was nothing to prove ac- 
cidental death or the violence of any person other than 
insured. The search for a revolver lasted 20 minutes only 
in a limited area and was made under difficulties in more 
than three feet of water while the river was rising. It re- 
quired a protracted search of the river for half a mile to 
find insured’s body. The search for a firearm was insuf- 
ficient to show that one had not fallen into the river with 
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insured or to overthrow the evidence of suicide. ‘Phe uote 
left by insured was missing at the time of the trial, but 
several witnesses testified to its contents, though one of 
them, speaking from memory, said insured gave his age 
as 57, whereas, at the time of his death, he was 67; this 
was an obvious error of 10 years.” The evidence shows that 
self-destruction was a recent purpose of insured and there 
is direct proof that he recently expressed orally what his 
. written statement implied as to such a purpose. The in- 
ferences drawn by plaintiff are based on disproved pre- 
sumptions. <All evidential facts which appeal to the rea- 
son and convince the judginent point to suicide. There is 
no reasonable hypothesis in the evidence for any other 
conclusion. The finding of the district. court to the con- 
trary is clearly wrong. 

The judgment is therefore reversed, with directions ‘to 
the district court to enter a judgment in favor of plaintiff 
at her costs for the amount contributed bv insured to the | 
benefit fund, according to the terms of the certificate, the 
by-la “ond the admission of defendant. 

REVERSED. 


STATE OF NEBRASKA, APPELLANT, V. BONE Creek TOWN- 
sHIP, BUTLER COUNTY, APPELLEE, 


Firtp NovemMpBer 138, 1922. No, 22434. 


1. Townships. In a county under township organization, a town- 
ship or town is a subdivision of state territory, convenient in 
area, for the purpose of carrying into effect limited powers gov- 
ernmental in their nature. 

2. Highways: ConstrucTioN: TownsHirs: Powers. A township 
in a county under township organization has statutory power to 
direct the raising of money by taxation for the construction and 
the repairing of roads within its jurisdiction and to make neces- 
sary contracts for that purpose. 


PAVEMENT: TowNsHrPs: Powers. <A township may, 
within legal limitations, appropriate money to defray a portion 
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_of the expense incurred by the state in voluntarily paving a road 
within the township. 


Public roads constructed and controlled exclusively by 

’ the state or a subdivision thereof are not “works of internal im- 

“provement” within the meaning of that term as used in the con- 
stitutional provision prohibiting “donations to any railroad, or 
‘other works of internal improvement, unless a proposition so to 
do shall have been first submitted to the qualified electors there- 
of, at an election by authority of law.” Const. 1875, art. XII, 
sec. 2. 


4. 


APPEAL from the district court for Butler county: 
GeoRGE F. Corcoran, Juper. Reversed. 


Clarence A. Davis, Attorney General, and Mason 
Wheeter, for appellant. 


E. A. Coufal, contra, 


Heard before Morrissey, C. J., Lerton, Rosp and A- 
pricH, JJ., RepicK and SHEPHERD, District Judges. 


Rossg, J. 

This is an action by the state of Nebraska, plaintiff, 
to recover from Bone Creek township, Butler county, 
Nebraska, defendant, $4,000 appropriated by it to defray. 
a portion of the expense of paving a road therein a dis- 
tance of 4,360 feet from the foot of Hookstra Hill across 
the Platte river bottom to the Schuyler bridge over the 
Platte river. In consideration of this paving defendant 
agreed: to contribute that amount but refused payiment 
after plaintiff had completed the improvement at a cost 
of $25,000. This action to pay part of the expense of 
paving was taken at an annual meeting held March 5, 
1918, as shown by a resolution declaring : 

“An appropriation of $4,000 be and is now made, to be 
ipplied on paving the road between the river bridge and 
Hookstra Hill, * * * and that said appropriation be 
turned over to the state authorities for that purpose.” 

The trial court sustained a demurrer to the petition 
and dismissed the action. Plaintiff has appealed. 
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Defendant contends that the pavement in Bone Creek 
township is part of a post road or national highway 
which the federal and the state governments selected, 
planned and improved at their own expense for their own 
purpose without regard to defendant; that there is no 
state or federal law authorizing such paving for a town- 
ship; that defendant was without power to make the 
donation; that the paving was an internal improvement 
to which a township could make no contribution without 
a vote of the electors at an election authorized by law; 
that no such election was ever held; that the annual 
township meeting was not an election within the meaning 
of the state Constitution, which provides: 

“No city, county, town, precinct, municipality, or other 
subdivision of the state, shall ever make donations to any 
railroad, or other works of internal improvement, unless 
a proposition so to do shall have been first submitted to 
the qualified electors thereof, at an election by authority 
of law.” Const. 1875 art. XII sec. 2. 

The argument in favor of these propositions is plau- 
sible, but the opposite view seems to be based on more 
substantial grounds. 

In acounty under township organization, a township or 
town is a subdivision of state territory, convenient in 
area, for the purpose of carrying into effect limited 
powers governmental in their nature. Wilson v. Ulysses 
Township, 72 Neb. 807. Included in these governmental 
functions was the statutory power to direct the raising 
of money by taxation for the construction and the re- 
pairing of roads within the township and to make con- 
tracts necessary to the exercise of such power. Rev. St. 
1918, sees. 1007, 1008, 1012; Wilson v. Ulysses Township, 
72 Neb. 807. It was under this authority that defendant 
acted in making the appropriation. If the highway im- 
proved was part of a government or post road under the 
control of the state or nation, as argued by defendant, 
those sovereignties were not obliged to make a perma- 
nent pavement across the Platte river hottom through 
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Bone Creek township. In voluntarily assuming the prin- 
cipal burden of paving a single road for a short distance, 
the state and nation did not take from defendant the 
governmental functions mentioned. 

The petition does not allege that a proposition to ap- 
propriate money for the purpose of defraying a portion 
of the expense of the paving had been submitted to the 
qualified electors “at an election by authority of law” 
—a requirement of the Constitution, if the paving is a 
work of “internal improvement” in the sense of that term 
as used in the supreme law. Const. 1875, art. XII, sec. 
2. Did defendant have power to make the appropriation 
without a vote of the electors? In other words, was the 
appropriation a “donation” to “works of internal im- 
peovement,” within the meaning of the Constitution? The 
supreme court of Minnesota said that an appropriation 
to aid in the construction or repairing of a public road is 
an appropriation for a work of “internal improvement” 
as the words are used in the Constitution of that state, 
and the supreme court of Kansas seems to have followed 
the precedent. Cooke v. Iverson, 108 Minn. 388, 52 L. R. 
A.n, 8. 415; State v. Knapp, 99 Kan. 852, L. R. A. 1917C, 
1034. The supreme court of Maryland, however, took the 
opposite view of a somewhat similar constitutional pro- 
vision. Bonsal v. Yellott, 100 Md. 481, 69 L. R. A. 914. 
In forbidding subdivisions of the state to “make dona- 
tions” to any railroad, or other ‘‘works of interna] im- 
provement,” without submitting to the electors a proposi- 
tion to do so, the framers of the Nebraska Constitution 
of 1875 and the people who adopted it had in mind the 
evils arising from excessive donations of public funds to 
enterprises performing public services for private gain. 
Public buildings used exclusively for governmental pur- 
poses, without direct pecuniary profit to any corporation, 
or individual, are, in a popular sense, internal improve- 
ments, but they are obviously not within this constitu- 
tional inhibition. 

At the time defendant agreed to make its contribution 
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to the costs of the paving, the primary burden of con- 
structing highways and of keeping them in repair fell on 
counties and on townships in counties under township 
organization. The function exercised in making and im- 
proving roads for the state under such a system was 
governmental, involving taxation. Money thus raised 
and used for the benefit of the public as a whole can 
scarcely be called a “donation,” unless all taxes devoted 
exclusively to public purposes are viewed in the same 
light. The limited governmental powers of a township 
ure not shared by private corporations or individual 
agencies acting for private gain. No commercial enter- 
prise will manage or control the paved road through Bone 
Yreek township or .derive any direct pecuniary benefit 
from it as a business institution. 

The paved road, though an “internal improvement” in 
a general or popular sense, is not such in the restricted 
sense contemplated by the Nebraska constitutional pro- 
vision declaring that no subdivision of the state “shall 
ever make donations to any railroad, or other works of 
internal improvement, unless a proposition so to do shall 
have been first submitted to the qualified electors there- 
of, at an election by authority of law.” Bonsal v. Yellott, 
100 Md. 481, 69 LL. R. A. 914. This conclusion is in har- 
mony with a familiar rule of construction, which has 
been stated as follows: 

“Where an enumeration of specific things is followed 
by some more general word or phrase, such general word 
or phrase is to be held to refer to things of the same 
kind.” 19 G. J. 1255. 

In the Constitution “railroad,” an enterprise perform- 
ing publi¢ services for private gain, is first specifically 
designated. This is followed by the general term, “or 
other works of internal improvement,” the word “rail- 
road” indicating the kind of internal improvement to 
which the provision applies. The paved road is an in- 
ternal improvement of a different kind. It is financed 
wholly by the government for the benefit of the public 
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alone. The interpretation which does not extend the 
phrase to paved roads of this kind seems to be more in 
keeping with the language and purpose of the Constitu- 
tion than the popular definition of “internal improve- 
ment,” when that term is separated from the context. 

Union P. R. Co. v. Commissioners of Colfar County, 
4 Neh. 450, has not been overlooked. In that case the 
court denied an injunction to prevent the collection of 
taxes to pay interest on county and precinct bonds which 
had been issued to aid in the construction and in the re- 
pairing of «a wagon bridge over the Platte river near 
Schuyler. The bonds had been issued under statutory 
provisions “To enable counties, cities and precinets to 
borrow money on their bonds or to issue bonds to aid in 
the construction or completion of works of internal im- 
provement.” The acts were in force in 1869, and the 
ease was decided before the Constitution of 1875 was 
adopted. While one section of the statutes authorized 
subdivisions of the state “to issue bonds to aid in the 
construction of any railroad or other work of internal 
improvement,” other statutory provisions provided for 
the vaising of money to aid in the construction and re- 
pairing of bridges. Construing the statutes as a whole, 
and the term “internal improvement” in its popular 
sense, a public bridge was held to be an internal improve- 
ment. The decision is not regarded as a binding prece- 
dent defining that phrase as it subsequently appeared in 
a restricted sense in the Constitution of 1875. 

Having reached the conclusion that the appropriation 
was not made for an internal improvement within the 
meaning of the Constitution of 1875 and did not, there- 
fore, require a vote of the electors, it is unnecessary to 
inquire whether the action taken at the annual meeting 
was equivalent to an election. 

The trial court erred in sustaining the demurrer to the 
petition. Lt follows that the judgment of the distriet 
court is reversed and the cause remanded for further 
proceedings. REVERSED. 
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The following opinion on motion for rehearing was 
filed May 26, 1923. Rehearing denied. 

Highways: PavEMENT: TownsHrps: Powers. The paving of a 
public highway at the partial expense of a township is not a 
work of “internal improvement” within the meaning of that 
term as used in the constitutional limitation inhibiting “dona- 
tions to any railroad, or other works of internal improvement, 
unless a proposition so to do shall have been first submitted to 
the qualified electors thereof, at an election by authority of law.” 
Const. 1875, art. XII, sec. 2; State v. Bone Creek Township, ante 
p. 202. 


Heard before Mornisspy, C. J., Letron, Ross, Dean, 
Day and Goon, JJ., Burton, District Judge. 


Per Curiam. 

A reargument was granted to permit further consider- 
ation of the holding that the paving of a public highway 
at the partial expense of a township is not a work of 
“internal improvement” within the meaning of that term 
as used in the constitutional limitation inhibiting “dona- 
tions to any railroad, or other works of internal improve- 
ment, unless a proposition so to do shall have been 
first submitted to the qualified electors thereof, at an elec- 
{ion by authority of law.” Const. 1875, art. XII, sec. 2; 
state v. Bone Creek Township, ante p. 202. 

The question has been reexamined in the light of an 
able argument by defendant’s counsel after extended re- 
search and the exercise of praiseworthy skill. It is in- 
sisted that the former opinion is a departure from prec- 
edents construing the identical language in question and 
that due weight has not been given to authentic histori- 
cal data relating to statutes and constitutional provisions 
containing the words, “railroad, ov other works of inter- 
nal improvement.” 

Particular reference is made by defendant to two cages 
in which the expression, ‘railroad, ov other works of in- 
ternal iinprovement;’ was construed to jnclnde bridges 
as parts of public highways: Union P. BR. Co. v. Com- 
missioners of Colfax County, 4 Neb. 450; Traver v. Mer- 
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rick County, 14 Neb. 327. In those cases the constitu- 
tional provision containing the words under consideration 
was not construed. The interpretation was confined to 
the meaning of statutes passed in 1869. The purposes 
of the legislation were considered in connection with the 
entire enactment. The question for determination in- 
volved a grant of power, and not a constitutional limi- 
tation. The same words considered with the context in 
a legislative grant may mean something else in a con- 
stitutional limitation. Phrases, like words, may vary 
in meaning with the context. One of those cases was 
decided before, and the other after, the Constitution of 
1875 was adopted. ‘The author of the opinion in each 
case was a member of the constitutional convention’ of 
1875, and, between the two decisions in point of time, he 
coneurred, in an opinion construing the constitutional 
provision itself. The identical words of the Constitu- 
tion, “any railroad, or other works of internal improve- 
iment,” were construed, when the history of both statutes 
and Constitution was fresh in the minds of the court, as 
follows: 

“Bridges built by a county upon the line of its high- 
ways and wholly within such county are not ‘works of 
internal improvement,’ according to the constitutional 
meaning of that term; and money raised and expended 
therefor cannot be counted as a donation to a work of 
internal improvement.” DeClerq v. Hager, 12 Neb. 185. 

The attitude of the public changed in regard to dona- 
tions for the purpose of aiding railroads and other enter- 
prises performing public services for private gain. The 
early statutes, enacted when the state was undeveloped, 
were apparently intended to facilitate the making of such 
donations, but the Constitution of 4875 put a limitation 
on the power to do so. The decisions of the court, con- 
sidered in the light of history, seem to have followed the 
law in both instances. While the reargument on behalf 
of defendant created serious doubts as to the correctness 
of the views expressed in the former decision in the 
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present case, there does not seem to be a sufficient reagon 
to recede from it. Relief therefrom ou the motion of de- 
fendant is denied. 

REHEARING DENIED. 


I'RITZ LAUE, APPELLEK, Y. JULIA BrabDOCK, APPELLANT. 
FILED NOVEMBER 13, 1922. No. 22143. 


Equity. “Equity seeks the real and substantial rights of the parties, 
and applies the remedy in such manner as to relieve those having 
the controlling equities.” Weckerly v. Taylor, 77 Neb. 886. 


APPEAL from the district court for Dawes county: Wir- 
LI4M H. WESTOVER, JUDGE. Affirmed. 


B.D. Crites, FL A. Crites and Good & Good, for ap- 
pellant. 


Lee Card, contra. 


Heard before Mornisszy, C. J., Lerroxn, ALpRicH and 
Day, JJ., SHEPHERD, District Judge. 


ALDRICH, J. 

In November, 19J4, William Braddock, now deceased, 
entered into a partnership agreement with the plaintiff, 
Fritz Laue, and Richard Laue, who shortly afterwards 
vetired from the business with the consent of Braddock. 
The agreement was to run for five years, ending in May, 
1919, and covered the raising of live stock, the breeding 
and sale thereof, and the use of land owned by William 
Braddock’ for that purpose. While the agreement is in 
form a lease, it is recognized by both parties in their 
pleadings as a partnership agreement. According to the 
arrangement Laue lived on the land and had _ personal 
supervision of the business with the advice and aid of 
Braddock, who lived in town. Subsequently more land 
was added to the ranch covered by the pattnership, part 
of it by purchase by Mr. Braddock, and part by lease. 
Plaintiff contends that the land which Mr. Braddock 
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bought way to be used by the partnership free of charge; 
that at all times the plaintiff was to furnish the labor 
and Braddock the land-—that is, the deeded land. As 
to the leased land there ig no controversy, plaintiff ad- 
mitting that they were to share equally in the rental 
charge. 

On. January 7, 1917, Mr. Braddock died, leaving a 
will by which all the land owned by him was left in 
trust for his children, and all of his personal property 
was left to Mrs. Braddock, the defendant herein, for her 
use. A part of the will refers to the cattle-raising busi- 
ness carried on by the testator during ‘his lifetime. This 
reads as follows: “My business for many years has been 
that of a ranchinan and conducted on the lands devised 
to my said daughters, with live stock and other person- 
alty bequeathed to my said wife. * * * It is my desire 
that if practicable that said business be continued after 
my decease, my said wife using said land, and paying 
into the trust created by the second paragraph of this 
will such sum, in lien of rental therefor, as shall, by the 
probate court of the county of my residence at the time of 
my decease, be determined to be fair under all the cir- 
cumstances.” 

Thereafter Mrs. Braddock, the defendant herein, and 
widow of William Braddock, entered into dn arrange- 
ment with Mr. Laue to continue the business for the re- 
mainder of the period covered by the original partner- 
ship agreement, which had yet two years and four months 
to run. The evidence is conflicting as to the exact na- 
ture of this arrangement, Mrs. Braddock contending that 
the plaintiff Laue, agreed to bear one-half the expenses 
of rent for the land as required by the will, and plaintiff 
contending that there was no agreement whatever on 
that subject, and that it was never mentioned between 
the parties. , 

The parties, on May 10, 1919, agreed to a division of: 
the ‘stock which they had theretofore owned jointly as: 
partners, and the partnership was dissolved. They were 
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unable, however, to agree as to numerous items claimed. 
On September 20, 1920, plaintiff instituted this action in 
equity for a partnership accounting. Plaintiff claimed 
the sum of $1,735.51 on account of feed purchased, ad- 
vances made by him, cattle purehased, etc., conceded that 
$271 was owing to defendant on account of small items 
which had not been settled, and prayed for judgment in 
the sum of $1,444.01. In her answer defendant denied 
that she owed anything to plaintiff, and alleged various 
items were owing from him to her, chief among which 
is one-half of the rental on the lands involved which she 
was required to pay. The total amount of her claims 
was $3,491.36, and she also prayed for an accounting. 

The case was tried by the court and judgment was 
rendered in plaintiff’s favor for $1,291.04, with interest, 
making a total of $1,454.21. There was a special finding 
tnat the defendant was not entitled to recover any rentals 
for the land. Defendant appeals. 

From the foregoing facts it is easy to determine the 
intention of the parties originally. The same relation 
was to continue between them for the balance of the lease. 
It is plain that the plaintiff was to perform the work and 
labor in running this ranch, and that the defendant was 
to furnish the real estate the same as Braddock had done 
during his’ lifetime. The plaintiff and defendant con- 
tinued to carry on the business after Braddock’s death 
on the same terms as originally. In making a division 
of this partnership property and in deciding the rights 
and liabilities of the parties under the arrangement, we 
must: be governed by an application of law which ig rea- 
sonable, fair and just. The record shows that plaintiff 
did not agree to pay one-half the rentals for what had 
been Braddock’s land—the deeded land used by the origi- 
nal partnership. In paying the rent for this land the 
defendant did nothing more than keep in farce and effect 
the original partnership agreement, and carried out the 
expressed wish of the deceased partner. According to the 
will it was optional as to whether or not the widow 
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should continue the live stock business. She decided to 
carry on the business with plaintiff as her partner, and 
the evidence prepondcrates in favor of plaintiff’s conten- 
tion that the terms and conditions of the original part- 
nership agreement were to be followed. Defendant’s 
claim for rents, alleged to be chargeable to plaintiff, em- 
braced the leasing of 5,760 acres of land from January 
7, 1917, to May 12, 1919, at 40 cents an acre per annum, 
which was the rental charge fixed by the county court 
in the probate of William Braddock’s will. This made 
a total of $5,376 claimed by defendant for rents. For the 
reasons stated the same is hereby disallowed, and the 
finding of the eourt below on this question is affirmed. 

The primary object and purpose of equity courts being 
called upon to dissect and analyze the difficulties existing 
between litigants is to apply the remedies in a just man- 
ner to so relieve the situation as to give him the remedy 
and relief who has the controlling equities. When this is 
done substantial justice will have been done and equity 
will prevail. 

Both parties asked for a partnership accounting in the 
court below. We are satisfied with the conclusion reached 
by the trial court, and the judgment is 

AFFIRMED. 


DonaLp H. CLARK, APPELLANT, V. S. AGNES HOLMEs, 
APPELLEE. 


Finrep NOVEMBER 13, 1922. No. 22127. 


1. Deeds: CanckiaTion: MENTAL CaPACciTy: BURDEN OF PROOF. 
“Where it is sought to cancel a deed for the want of mental 
capacity of the grantor to make the instrument, the burden of 
proof is on the one who alleges the mental incapacity.” Brug- 
man v. Brugman, 93 Neb. 408, felluwed. 


Unbvur InFLUENcE. The undue influence which 
will acola a deed is an unlawful or fraudulent influence which 
controls the will of the grantor. 
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DeELiIveRy: Proor. The possession of a deed by the 
grantee is prima facie evidence of its delivery. 


CANCELATION: INSUFFICIENCY oF EVIDENCE. Evidence 
examined, and held insufficient to show mental incapacity of the 
grantor to execute the deeds, or undue influence exercised by 
the grantee, or that the deeds were never delivered. 


APPEAL from the district court for Nuckolls county: 
Rave D. Brown, JupvGr. Affirmed. 


HA. H. Mauck and F. H. Stubbs, for appellant. 
Hayes & Hayes and T. W. Cole, contra. 


Heard before Morrissey, C. J., ALDRICH, Day and 
~ .ASBURG, JJ., REDICK and SHEPHERD, District Judges. 


Day, J. 

Action by Donald H. Clark against S. Agnes Holmes 
to cancel two certain deeds, each for a quarter section 
of land in Nuckolls county, which were executed by 
Marcella I’. Adams to 8. Agnes Holmes on March 28, 
1917. The trial resulted in findings and judgment for 
the defendant. Plaintiff appeals. 

The plaintiff bases his right to recover the lands in ques- 
tion by virtue of the last will and testament of Marcella 
. Adams duly admitted to probate, which by its terms 
devised all of the real and personal property of the testa- 
trix to the plaintiff. The will was dated November 25, 
1914. The testatrix died December 8, 1917. The testa- 
trix was the aunt of both plaintiff and defendant, they 
heing cousins. 

It is the contention of the plaintiff that the deeds above 
mentioned are void and of no effect for three reasons: 
First, that the grantor at the time of making and exe- 
cating the deeds was mentally incapable of transacting 
business, and did not comprehend the nature and import 
of her act when she signed said deeds; second, that the 
defendant, by means of overpersuasion and undue influ: 
ence and by false and fraudulent acts and statements 
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made with the intent to prejudice the failing mind of 
the grantor, stated and caused to be represented to her 
that the plaintiff had married, or was abont to marry, a 
certain named woman; third, that the deeds were never 
delivered. 

Upon the question of the mental capacity of the gran- 
toy at and about the time the deeds were executed, the 
testimony is, as is nsual in this class of cases, somewhat 
conflicting. The plaintiff, as well as three servants em- 
ployed by him in the house, testified that beginning in 
the fall of 1916, and thereafter until the time of her 
death, the grantor was in a very weak physical and men- 
tal condition; that ler actions and speech indicated that 
she was losing her mind; that at times she would: talk 
incoherently, would imagine that some of her friends 
and relatives long since deceased were pvesent in the 
room with her, and with whom she would attempt to 
converse, and when told that they were not there she 
would insist that she just saw them; that she would 
arise from her bed and walk out of the house clothed 
only in her night-dress; that she would order medicine 
prepared for her and then decline to take it, insisting 
that she never ordered it; that practically all of the 
time she was confined to her room by her sickness, and 
was under the care of a physician and a nurse. The 
plaintiff. was of the opinion, based upon his observations 
of her conduct and manner, that she was not competent 
to make the deeds. ; 

Another witness on behalf of the plaintiff gave it as 
his opinion that the grantor had not sufficient capacity 
to make the deeds, but his opportunities for seeing the 
‘grantor were very limited; and the force of his opinion 
is very much weakened by the fact that a short time 
after the execution of the deeds in question he accepted 
2 deed from her as grantor. 

Opposed to this line of testimony, the grantor’s physi- 
cian, as well as a large number of her friends, testified 
that, while she was suffering from physica! ailments, her 
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mind was bright and active; that she would inquire about 
her business affairs; would pay her debts; read the morn- 
ing papers, or have them read to her; and that she mani- 
fested a general interest in what was transpiring; that 
on one occasion she asked the doctor to give her a state- 
ment of his bill, which he did, and she thereupon wrote 
and gave him a check for $109. 

All agree that she was a woman of unusual attain- 
ments. Some of the witnesses testified that during her 
sickness she directed the servants in the household in 
regard to the meals, and when it was reported to her 
that some purchases were needed she would give them 
‘money with directions to purchase articles about the 
house. A number of women testified that she was able 
to go out on the porch during most of the period. The 
witnesses to the deed testified that they noticed nothing 
unusual in her mental condition at the time, although 
stating, however, that she said but little. 

In addition to the testimony of the witnesses detailing 
her actions and speech, during a period both before and 
after the execution of the deeds, a number of letters (nine 
in number) written by the grantor are in evidence, ex- 
tending over a period from February 28, 1917, to Novem- 
ber 9, 1917. These letters are such as an old lady would 
ordinarily write to a niece. They tell of her physical 
condition, what the doctor says about her, and family 
minatters. There is nothing in the letters that would strike 
one ag singular or out of the ordinary, except the state- 
ment in one that “confederate money is worth nothing.” 

The testimony upon this branch of the case covers a 
great many pages of the record, and it would be impos- 
sible to give even a summary of it without extending 
this opinion to an unwarranted length; and we must 
content ourselves with the mere brief statement as above 
outlined. The plaintiff having alleged the incapacity of 
the grantor to make the deeds, the burden was upon him 
to establish such fact. This he has not done. Our ‘con- 
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clusion of the record upon this branch of the case is that 
it falls very much short of proof of a lack of mental 
capacity to make the deeds. The rule of law is settled 
that, to set aside a deed on the ground of want of men- 
tal capacity on the part of the grantor, it must be es- 
tablished that the mind of the grantor was so weak and 
unbalanced at the time of the execution of the deed that 
he would not understand the purport of what he was 
then doing. Schley v. Horan, 82 Neb. 704; West v. West, 
84 Neb. 169. 

With respect to the claim of the plaintiff that the 
deed was procured by undue influence, the testimony in 
that behalf fails to convince us that any improper method 
was employed by the defendant or any one for her in 
securing the deeds. The plaintiff’s claim in this behalf is 
that the defendant had told her aunt, for the purpose of 
prejudicing her mind against the plaintiff, that he, the 
plaintiff, was about to marry, or had married, a certain 
lady against whom the aunt entertained some dislike. 
There was no competent testimony whatever supporting 
this claim. The only testimony upon this subject was 
given by one of the nurses who never knew Mrs. Adams 
until some eight months after the deeds were executed. 
She testified that Mrs. Adams had told her that Miss 
Holmes had stated to Mrs. Adams that the plaintiff was 
about to marry, or had married, a certain Jady in the 
city. It is clear that this testimony was hearsay. Be- 
sides this, there is no connection between the remark and 
the execution of the deeds. Conceding that the state- 
ment was made, we cannot presume that it was made as 
an inducement to the execution of the deeds. It is shown 
that the defendant was in Georgia visiting her aunt at 
the time the deeds were made, but this circumstance alone 
casts no suspicion upon their validity. The defendant 
was reared in the home of the grantor from her earliest 
infancy; was educated by the grantor; and it is not at 
all improbable that under those circumstances a friendly 
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feeling existed between the aunt and her niece. That the 
aunt desired to assist her niece is also probable on ac- 
count of the fact that the niece had been a school teacher 
for 24 years; she was a maiden lady, while her nephew 
(the plaintiff), with whom she was on most cordial re- 
lationship, having lived in his home for a number of 
years, was a lawyer, 62 years old, and enjoying a lucra- 
tive practice in the state of Georgia. 

Lastly, it is claimed that the deeds are void because 
they were never delivered. The testimony shows that at 
the time the deeds were executed they were left in the 
possession of the grantor; that at that time the defendant 
was living in the house; but, owing to the rule of evi- 
dence that transactions and conversations between per- 
sons and the representatives of a deceased person are ex- 
cluded, we are deprived of the defendant's version as to 
how and when she became possessed of the deeds. Com- 
petent testimony is before us, however, that some months 
after the deeds were executed they were in the possession 
of the defendant in the state of Maine; and upon the 
advice of one of her friends she sent them to Nuckolls 
county, Nebraska, for record, and they were duly re- 
corded about a month before the death of the grantor. 
The rule of law is settled that the mere possession of a 
deed by the grantee is prima facie evidence of its de 
livery. This being shown, it was incumbent upon the 
plaintiff to overcome the prima facie case thus made out. 
This he did not do. We are clearly of the opinion that 
the plaintiff has utterly failed in his attack upon the 
validity of the deeds, and that the judgment of the dis- 
trict court is sustained bv the record. 

The judgment is 

AFFIRMED. 
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Mary L. HtNYgR, APPELLEE, Y. SAMUEL MILLER ET. AL., 


APPELLANTS. 
Frtep NOVEMBER 13, 1922. No. 22106. 


Wills: Devise sy Iupricarion. A devise by implication must 
so clearly result from the express wording of the will that an 
intention to the contrary cannot be supposed. 


Presumptions. The presumption that a testator in- 
tended to fuliy cover the disposition of his estate by his will 
will not overcome the rule requiring express provision, or nec- 
essary implication, to disinherit an heir. 


Constrauction: Intenr. It is the intention which the 
testator expresses in his will, either by its terms or by neces- 
sary implication, that controls, and not merely what the testa- 
tor may have had in his mind, nor what the court may believe 
he would have done had he completed what appears to be an 
incomplete disposition of his property. 


ImMeLIED REMAINDER. Where a will provided a 
life estate to testator’s daughter Mary and, should she die with- 
out issue surviving her, to Rebecca, another daughter, but made 
no express disposition of the property after Mary’s death in case 
she should leave issue surviving her, held, that, in view of ali 
the provisions of the will, there was no implied remainder in 
favor of the issue of Mary, should they survive her. 


———-. As to any disposition of the remaining in- 
ee in the property, subject to the life estate of Mary, in 
event Mary should die leaving issue, held the testator died in- 
testate, and that the title to the property, subject to the life 
estate of Mary and the right to a contingent remainder in Re- 
becca, vested in the heirs at law. 


Issue. Held, that the term “issue” of Mary, 
as used in the will, was not used in any restricted sense, nor in- 
tended to refer to the one child of Mary, only, who was expressly 
named in the will, but to other children or descendants of Mary, 
in view of the fact that Mary had several children at the time 
of the execution of the will, and there being nothing from the 
terms of the wili which would indicate that the testator used 
the term in any peculiar sense. 


“APPEAL ‘from the district court for Wayne county: 
WILLIAM V. ALLEN, JuvDGE. Reversed and dismissed. 
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C. H. Hendrickson, for appellants. 
Ae Rk. Daris and A. O. Cunningham, contra. 


Heard before Morrissey, (. J., ALpricu, Day and 
FLAnsbUnrc, J.J.. Reprck and SHeryeErd, District Judges. 


FLANSBURG, J. 

This was an action to quiet title. The property in- 
volved constitutes a part of the estate of George Scott, 

shter of George Scott, was, 
by the will, given a life estate in the property. She 
bases her claim to a fee-simple interest in the property 
in part upon this devise of a life estate to her, but espe- 
cially upon certain quitclaim deeds, made to her by the 
parties who, she claims,” were the devisees of the re- 
mainder of the estate after the carving out of her life 
estate. The defendants are the heirs of the said George 
Scott other than those who are grantors in the deeds 
mentioned, and their contention is that George Scott 
made no disposition of the remainder in the property 
after the devise of a life estate to plaintiff, and, there- 
fore, as to such remainder, died intestate. The trial 
court found in favor of the plaintiff and quieted title in 
her. From this decree defendants appeal. 

George Scott, a resident of Wayne county, died in 
1894, owning the veal estate in controversy, and left sur- 
viving him as his heirs seven children and the children 
of his deceased daughter, Aunie Scott Miller. Mary 1. 
Hunter, the plaintiff in this case, was one of the daugh- 
ters of the deceased, and has several living children. Her 
oldest son was Scott Hunter. Rebecca Hunter was an- 
other daughter of the deceased. 

The provisions of the will, so far as here involved, are 
as follows: “I give and devise unto my beloved daugh- 
ter, Mary, the following described tract of land situated 
in said county of Wayne, to wit: The north half of the 
southwest quarter. and the southeast quarter of the 


southwest quiurter of section twenty-seven (27) in town 
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ship twenty-six (26) of range four (4) east, during her 
life, and I give and bequeath unto my said daughter Mary 
all my personal estate of every description whatsoever, 
except as herein otherwise provided.” 

Then there follows a number of specific bequests, in 
the amount of $5, to each of the respective children of 
the deceased other than Mary L. Hunter. Among these be- 
quests was one to Annie Scott Miller, a daughter of the 
testator, who was living at the time of the execution of — 
the will, but deceased at the time of the death of the 
testator. 

Then follows this provision: “Upon the death of my 
beloved daughter Mary, or upon my own death in case 
I survive her, I give and devise the tract of land above 
described and devised to her, unto her oldest son Scott 
Hunter in case she dies leaving said son, and the per- 
sonal property to be divided equally among the remain- 
ing issue subject to above legacies, but in case my said 
daughter Mary should die without issue surviving her, 
then I bequeath said property above mentioned real and 
personal to my beloved daughter Rebecca, the same to 
be subject to the legacies above mentioned.” 

Shortly after the decease of George Scott, the plaintiff's 
oldest son, Scott Hunter, died, leaving no issue. The 
provision limiting a remainder to Scott Hunter has, there- 
fore, become inoperative, for that interest was conveyed 
only in case Scott Hunter should survive the plaintiff, 
Mary L. Hunter. , 

it has been suggested that in the phrase, should Mary 
“die without issue surviving her,” the testator used the 
word “issue”as referring to Scott Hunter, and, as Scott 
Hunter had not survived Mary, Rebecca would, upon the 
plaintiff’s death, take the remainder. The term “issue” 
in its general sense, however, would refer to all the chil- 
dren or descendants of Mary, and not to one specific 
child, unless, at least, there was something in the will 
which unequivocally showed that the testator was using 
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the term in that sense. Since at the time of the execu- 
tion of the will Mary had several children then living, 
Scott Hunter being the eldest, it would be unreasonable 
to assume that the testator, in using the term “issue” of 
Mary, intended to refer only to Scott Hunter, and not to 
the other children. 

It is the claim of plaintiff, Mary L. Hunter, that, by 
the provisions of the will, she received a life estate with 
a vested remainder, by implication, in her children, to be 
enjoyed by them should they survive her, but, in event 
she should die without issue, that a contingent remainder 
should vest in Rebecca Hunter. 

Prior to the commencement of this suit Rebecca Hunter 
and each one of the plaintiff’s children made quitclaim 
deeds to the plaintiff of whatsoever interest they might 
have in the property in controversy, and it is plaintiff’s 
contention that, by the deeds from these alleged remain- 
dermen, she has become vested with a fee-simple title. Th: 
heirs of George Scott, other than Rebecca and the chil- 
dren of Mary, claim that the testator has made no dis- 
position, beyond the life estate of Mary, in event that 
Mary should die leaving issue surviving her, but that in 
such event the testator has, to the extent of any interest 
in remainder in the property, died intestate. 

The whole case hinges, therefore, upon the question of 
whether there is a limitation, after the death of Mary, of 
a remainder in the property to her issue, should she die 
leaving issue surviving her. There is no such express 
provision in the will. The devise of such an estate in 
remainder, if such a devise can be found, must rest en- 
tirely upon implication. 

In order that a devise by implication can be found. to 
have been made to the children of Mary, to the exclusion 
of the children and heirs of the testator, the implication 
must be found to be so strong a probability that an in- 
tention to the contrary cannot be supposed. Where there 
is a doubt as to the distribution of property under -a 
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will, the heirs at law will be favored, and, so far as con- 
sistent with the terms of the will, or the reasonable in- 
ferences to be drawn therefrom, the law of descent will 
be followed as presumptively in accord with the intention 
of the testator. Heilman v. Rettz, 89 Neb. 422; 40 Cye. 
1412; 28 R. C. L. 229, sec. 190. 

It is argued that the testator has, by his will, given to 
each of his own children a legacy of $5, and that this sig- 
nifies an intent on his part that they were to be limited, 
in what they should receive from his estate, to those spe- 
cific bequests. But it might as well be argued that Mar ¢ 
children were, on the other hand, given all the perse dl 
property of deceased on the death of Mary, and at, 
therefore, this indicates that the testator intende ‘at 
they should not receive more. 

A mere negative inference, however, that heirs were at 
to receive an interest in the estate of the testator is nor 
sufficient to exclude them, unless there is some other 
actual disposition of that interest found in the will. 
Herter v. Herter, 97 Neb. 260. 

It is further argued that the testator has manifested 
an especial interest in the issue of Mary by his repeated 
mention of them and by the provision in the will to the 
effect that at the death of Mary all the personal property 
should be divided among them; that it was also, no doubt, 
the testator’s intention that the real estate should be 
distributed in the same manner. Such a conclusion is 
not a necessary one. By the provisions of the will, so far 
as it affects the property in question, an entirely dif- 
ferent disposition is made than as to the personal prop- 
erty. It is not necessary to presume that the testator 
intended that the real estate, except as to the express 
limitations made, should descend in the same manner as 
his personal estate. 

Since it was only in event that Mary had no issue sur- 
viving at her death that the testator provided that Re- 
becca should take, the query arises: Is there not such 
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significance in that fact as to show that the testator in- 
tended some disposition to the surviving issue of Mary, 
or why would the testator make the disposition over to 
Rebecca dependent upon the particular event only that 
Mary should leave no issue? It is easy to conjecture that 
it may have been the testator’s intention to make pro- 
vision for a remainder to the issue of Mary which, 
through some oversight, he failed to express in his will. 
But it is certain that he did not express it. It is true 
that the limitation in remainder to Rebecca was not to 
take place except in the event that Mary should die with- 
out issue, and, in case she should die leaving issue, the 
testator no doubt intended to make some other disposi- 
tion of the remaining interest in the property, but. just 
what that disposition was to be, we are left to conjecture. 

Who can say what disposition he intended to make? 
Having in mind that he had given all his personal prop- 
erty to the children of Mary, when he should come to 
the final disposition of his real estate, though it might be 
that he intended to give Mary’s issue an interest therein, 
how can we say that he would not, in its disposition, 
have taken into consideration, and been, at least to some 
degree, guided by, the gifts previously made in his will 
and have sought to equalize the inheritance. 

The question, however, is not what would the testator 
have done, but what did he do, and has the will, which 
he executed, by its terms expressly given or raised, by 
necessary implication, a devise of the property to the 
issue of Mary. 

As said in Wright v. Denn, 10 Wheat. (U.S.) 204, 228: 
“It is not sufficient that the court may entertain a pri- 
vate belief that the testator intended a fee; it must sev 
that he has expressed that intention with reasonable cer- 
tainty on the face of his will. For the law will not suffer 
the heir to be disinherited upon conjecture. He is favored 
by its policy; and though the testator may disinherit 
him, yet the Jaw will execute that intention ouly when 
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it is put in a clear and unambiguous shape. * * * (p 
239) We may indulge conjectures; but the law does 
not decide upon conjectures, but upon plain, reasonable, 
and certain expressions of intention found on the face of 
the will. * * * (p. 245) The testator may have intended 
it, and probably did, but the intention cannot be ex- 
tracted from his words with reasonable certainty, and 
we have no right to indulge ourselves in mere private 
conjectures.” ; 

It is further true that there is a presumption that the 
testator intended to devise all of his property, and did 
not intend to die intestate as to any part of it, but that 
; “esumption is not stronger than the other presumption, 
wi is, that a testator will not be held to have disin- 
heriteu heir except where that conclusion is impelled 
by the express provisions or by necessary implicatior 
' from provisions specifically set forth. Watson v. Martin, 
228 Pa. St. 248. 

As to what shall be done with the property in the event 
of Mavy’s death without issue surviving her, except as to 
such uncertain inferences as may be drawn from the 
matters pointed out above, it must be admitted, the will 
itself is utterly and entirely silent. The children of the 
deceased, heirs of his estate, cannot be disinherited by 
conjecture. What the testator intended to do with his 
property, in case Mary should be survived by her chil- 
dren, is only a matter of speculation. Nothing in the 
will impels to the idea that they, to the exclusion of the 
others, were given a remainder in the property. 

We are of opinion that Mary L. Hunter took a life 
estate and that the heirs of George Scott took a vested 
remainder, subject, however, to be divested in the event 
that Mary should die without issue, in which case the 
contingent remainder would become vested in Rebecca. 

For the reasons given, the judgment of the trial court. 
is reversed and the action dismissed. 

REVERSED AND DISMISSED. 


226 NEBRASKA REPORTS. [VoL. 109 


Birss v. Order of United Commercial Travelers. 


Carrig A. BIRSS, APPELLANT, V. ORDER OF UNITED Com- 
MERCIAL TRAVELERS OF AMERICA, APPELLEE. 


Fitep NovEMBER 13, 1922. No. 22108. 


1. Insurance: PLeapinc. As to an insurance policy, exempting from 
its provisions death resulting from “inhaling of gas,” the alle- 
gation in the petition that the insured was “suffocated by cer- 
tain poisonous, irritating, noxious and injurious fumes and 
odors,” arising from oil which had been obtained from an oil 
well and which had been stored in tanks, was sufficient to show 
that the insured was suffocated by a “gas,” within the meaning 
of the term as used in the policy. 


2. : Ponicy: “Gas.” The term “gas,” as used in the policy, 
must be accepted in its common and ordinary meaning, and 
would cover any substance in the aeriform state having noxious 
or poisonous qualities, as perhaps distinguished from smoke or 
dust, which is matter in the solid state finely diffused through 
the air. 


EXEMPTION. Where the insured,- through acci- 
dentally inhaling gas arising from an oil tank, dies, held that 
the death loss was one which came within the exemption in 
the policy providing that the company should not be liable where 
death resulted from “inhaling of gas * * * (voluntary or invol- 
untary, conscious or unconscious).” 


APPEAL from the district court for Douglas county: 
-WititiamM A. ReDICK, JupGE. Affirmed. 


Baldrige & Saxton, for appellant. 
John A. Millener and Nolan & Woodland, contra. 


Heard before Morrissey, C. J., ALDRICH, Day and 
FLANSBURG, JJ., SHEPHERD, District Judge. 


FLANSBURG, J. 

This was an action by the plaintiff, as beneficiary un- 
der an insurance policy, issued upon the life of her hus- 
band by the defendant insurance company. The defend- 
ant demurred to the petition. The demurrer was sus- 
tained and, the plaintiff having elected to stand upon 
her petition, judgment was entered against her and her 
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suit dismissed. From this judgment she has appealed. 

So far as the questions raised here are concerned, the 
petition sets forth that the insured, Frank J. Birss, 
“while in the act of examining the flow of an oil well 
and in attempting to measure the amount of oil in sev- 
eral tanks with a long stick or rake handle, kneeled down 
inserting his head and arms into the opening of the 
cover of an oil tank from which the cap had been re- 
moved, and then and there was accidentally overcome, 
bruised, wounded and suffocated by certain poisonous, 
irritating, noxious and injurious fumes and odors, which 
arose from said oil and surrounded, engulfed and over- 
came the said Frank J. Birss. As the direct result where- 
of the said Frank J. Birss immediately became very sick 
and ill and his lips became blue and his face colorless 
and an inflammation of his respiratory organs and of the 
mucous lining of his lungs was thereby produced, directly 
leading to and bringing on a congestion of same and 
pneumonia, and thereby inflicting upon him personal in- 
juries and death by external, violent and accidental 
means.” 

A copy of the policy sued on is attached to the peti- 
tion, and in the policy appears the following exemption: 
“Benefits * * * shall not cover * * * any death * * * re- 
sulting from * * * inhaling of gas or asphyxiation (vol- 
untary or involuntary, conscious or unconscious) .” 

It is the defendant’s contention, as the insured is shown 
to have died as a result of the inhalation of gas, that 
the death loss falls within the express exemption pro- 
vision of the policy, and that the company is not liable. 

In answer to this, the plaintiff urges that the petition 
does not disclose that the insured inhaled gas, the only 
allegation being that he inhaled certain fumes and odors 
arising from the oil stored in the tank. 

The term “gas” is, in a sense, a generic term and is 
broad and sweeping in its meaning. In Webster’s Un- 
abridged Dictionary it is defined as “an aeriform fluid; 
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a term used at first by chemists as synonymous with air, 
but since restricted to fluids supposed to be permanently 
elastic, as oxygen, hydrogén, etc., in distinction from 
vapors, as steam, which become liquid on a reduction of 
temperature. In present usage, since all of the supposed 
permanent gases have been. liquefied by cold and pres- 
sure, the term has resumed nearly its original significa- 
tion, and is applied to any substance in the elastic or 
aeriform state.” 

We must accept the term according to its common and 
ordinary meaning. Should we try to limit the meaning 
in such a way as to distinguish gas from all fumes and 
vapors, it would be necessary to arrive at some restricted 
definition which we do not find in common usage, and 
one which apparently has not been employed in the 
policy. Matter in the aeriform state, having noxious or 
poisonous qualities, as perhaps distinguished from smoke 
or dust, which is matter in the solid state finely diffused 
through the air, is a gas within what, we believe, was in- 
tended by the term in the policy. The description in the 
petition of poisonous, noxious and injurious fumes and 
odors, arising from oil in an oil tank, to our minds de- 
scribes what, in common understanding, would be a. gas. 
The allegations in the petition are therefore sufficient, 
to that extent, to DEERE the case within the exemption 
clause. 

The plaintiff has laid considerable stress upon the 
meaning of the word “inhale” and contends that the 
phrase “inhaling of gas” means only the voluntary in- 
haling of gas. It is true that, as to provisions using the 
term “inhale,” the term, when not qualified by other 
words, has been defined to mean the voluntary inhalation 
of gas, and the provisions interpreted as exemptions, 
which, in effect, protect the company only against losses 
growing out of suicides. Paul v. Travelers Ins. Co., 112 
N. Y. 472, 3 L. R. A. 443; Pickett v. Pacific Mutual Life 
Ins. Co., 144 Pa. St. 79, 13 L. R. A. 661; Menneiley v. 
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Employers’ Liability Assurance Corp., 148 N. Y. 596, 
31 L. BR. A. 686. 

Some of the decisions have gone even further, and to 
an extent which does not appear to us justified, and have 
held that only the voluntary inhalation of gas fell within 
the exemption, though the exemption clause was so 
worded that a loss should not be covered which resulted 
from “anything accidentally or otherwise * * * inhaled,” 
or which resulted “wholly or partly, directly or indi- 
rectly * * * from any gas or vapor.” Fidelity & Casualty 
Co. v. Waterman, 161 Ill. 632, 32 L. R. A. 654; Fidelity 
& Casualty Co. v. Lowenstein, 97 Fed. 17, 46 L. R. A. 
450; Travelers Ins. Co. v. Ayers, 217 Dl. 390, 2 L. R. A. 
n. s. 168. 

The wording of the exception in “the case here is, 
however, far broader and more sweeping than in any of 
those cases. Here the term “inhale” cannot be restricted 
to mean only the voluntary inhalation of gas, for any in- 
halation of gas, “voluntary or involuntary, conscious or 
unconscious,” is expressly. brought by the terms of the 
policy within the exception. The provision appears to us 
to be so plain as not to be open to construction. Minner 
v. Great Western Accident Ass’n, 99 Kan. 575, L. R. A. 
1917D, 7388; Porter v. Preferred Accident Ins. Co., 95 
N. Y. Supp. 682; Jones v. Hawkeye Commercial Men’s 
Ass’n, 184 Ia. 1299. 

Under the terms of the policy we are unable to see but 
that the insured in this case died as a result of the in- 
halation of gases which, though accidental, must have 
been either voluntary or involuntary, conscious or uncon- 
scious, and therefore within the express exception of the 
policy. 

The judgment of the lower court is therefore 

AFFIRMED, 
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CLARA JOSEPHINE MYERS, APPELLEE, V. LEVI MYERS ET AL., 
APPELLANTS. 


Firep NoveMBER 13, 1922. No. 22546. 


1. Wills: Construction: “Lawrut Heres.” Where a testator by 
his will devised a life estate in real property to a person, and 
at her death to her “lawful heirs,” held, that by the rule in 
Shelley’s case the word “heirs” is to be taken as a word of limi- 
tation, and that such person becomes vested with a fee. 


RULE IN SHELLEY’s CasE. The operation of the rule 
in Shelley’s case does not conflict with any Nebraska statute and 
is in strict accord with the public policy of this state. 


AppEAL from the district court for Fillmore county: 
RateH D. Brown, Juve. Affirmed. 


Sloan, Sloan & Keenan and F. B. Donisthorpe, for ap- 
pellants. 


Waring & Waring and William R. Fulton, contra. 


Heard before Morrissry, C. J., Rosh, ALDRICH and 
FLAnspur@, JJ.. Repick and SHEPHERD, District Judges. 


FLANSBURG, J. 

This was an action by plaintiff, Clara Josephine Myers, 
to quiet title to certain real estate which she claimed 
under the will of Miller Valentine. The will, by its terms, 
gave her a life estate, and after her death directed that 
the property go to her “lawful heirs.” The trial court 
found that the plaintiff was vested with a fee title and 
granted the prayer of her petition. Appellants, the chil- 
dren of the plaintiff, appeal. 

It is admitted by the appellants that nothing in the 
will in any way restricts or qualifies the meaning of the 
term “lawful heirs,” and, if the rule in Shelley’s case 
is to operate in this state, that the plaintiff’s life estate 
and the remainder in her heirs would merge and the 
plaintiff be vested with a fee. 

It is contended, however, that the rule in Shelley’s 


Vor. 109] SEPTEMBER TERM, 1922. 231 


Myers vy. Myers. 


case is not and should not be a part of the law of Ne- 
braska. No objections have been urged against the rule, 
which was not passed upon in the case of Yates v. Yates, 
104 Neb. 678. The decision in that case hinged entirely 
upon the question of whether the rule existed here, and, it 
so, to what extent it could operate. The limitation there 
was to Almeda Yates for life and then in “fee simple” to 
the “heirs begotten of her body.” At common law a 
grant to Almeda Yates and to the heirs of her body 
would have created an estate tail, in this state a fee 
simple conditional. But the grant in the Yates case was 
of an estate in “fee simple” to the heirs of the body of 
Almeda Yates. The term could not, therefore, be al- 
lowed to be given its technical effect without violating 
the express intention of the testator, which was that the 
heirs should take in fee simple and not a conditional fee. 
The terms “heirs begotten of the body” could not, by 
reason of the context in which they were used, be given 
effect as words of limitation. They were therefore con- 
strued as words of purchase, describing only those heirs 
which should be begotten of the body of Almeda Yates— 
in other words, her children. In the Yates case the rule 
in Shelley’s case was invoked, and, without an under- 
standing of the rule and a decision as to its principle 
and the extent of its operation in Nebraska, the issues 
raised in that case could not have been fairly decided. 
We do not consider that part of the opinion dealing with 
the rule in Shelley’s case to be dictum. 

The testator in the instrument now under consider- 
ation used the term “heirs” without restriction. We have 
no reason to believe he did not mean just what he said, 
that after the death of Clara Josephine Myers he wanted 
the property to go to her “lawful heirs,” whoever thev 
might happen to be at the time of her death. He did 
not specify in what manner he wanted the estate to be 
distributed among them, nor what the shares should be, 
nor whether the property should descend per stirpes or 
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_per capita. He was satisfied, no doubt, that the law of 
descent and distribution would, when the time came, 
fully and in a fair manner control the disposition of 
the property. When he drew his will, he did not know 
whom Mrs. Myers would have as her heirs. He did not 
know whether she would leave a living spouse, children 
or only grandchildren; or whether there would be none 
but collateral heirs. Had he been concerned as to who 
among them should take, he would have indicated his 
desire. He certainly did not intend to refer only to her 
children as particular individuals who should take by 
purchase, and, should, she leave no living children, that 
her grandchildren should not take; nor did he intend, 
should she leave no direct heirs, that her collateral heirs 
should go unprovided for under the will. 

Under the rule in Shelley’s case, the term “heirs,” ex- 
cept where the testator, by expressions in his will, is 
shown to have used the term in another sense, is held to 
have had reference to all legal heirs left by the life tenant 
at her death, and not to some restricted class among 
them, and, furthermore, the testator is held to have in- 
tended that the property devised should, at the termina- 
tion of the life tenancy, go to the lawful heirs, then de- 
termined, in the manner as provided by law. Manifestly, 
the rule does not in such interpretation violate the ex- 
pressed intention of the testator; on the other hand, it 
establishes and makes stable the meaning of terms, and 
gives to the instrument the only interpretation of which 
it is reasonably capable. 

Counsel for appellants, in the same breath with their 
argument that such an interpretation violates the inten- 
tion of the testator, seek to construe the term “heirs” as 
being limited in this case to immediate children only. 
The rule they seek to establish is that the term “heirs” 
is to be interpreted, not in the light of what the testator 
may have uad in mind at the time of the execution of the 
will, but, rather, in such a way in any particular case as 
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to meet peculiar exigencies after they may have arisen; 
that we should embark upon the field of speculation; in 
one case, the term “heirs” would be given one meaning, 
in another case, quite a different one. Such a rule would 
inject into the law uncertainty and confusion in the con- 
struction of instruments using terms which now have a 
settled meaning not only among lawyers but with the 
layman as well. 

Appellants admit that there is nothing in the will to 
indicate that the testator intended to restrict the term 
“heirs” to refer to children only. The term “heirs,” even 
in its ordinary use, is not so restricted in its meaning. 
Had these appellants been the grandchildren of Mrs. 
Myers, their parents being dead, would they now be will- 
ing to abide by the same interpretation which they ar: 
now contendng for, or would they then wish to extend 
the meaning of the term “heirs” to include grandchildren 
as well as children? And, had these appellants been 
collateral heirs of Mrs. Myers, there being no children 
or grandchildren, would their counsel not contend that 
the testator had intended to include them within the 
term “heirs,” or would they concede that, as to the re- 
mainder in the property, the testator had died intestate, 
and that the property should descend to his heirs, rather 
than to the heirs of the life tenant? These are some of - 
the difficulties to be met in the interpretation of the term 
“heirs,” once the court departs from the real meaning of 
that term. 

Having interpreted the will, in accordance with the ex- 
pressed intent of the testator, to be u direction that the 
estate to go to Mrs. Myers for life and then, at her death, 
to descend to her heirs, the rule in Shelley’s case goes 
one step further. It establishes the principle that such 
a disposition is contrary to public policy, and the two 
interests, the life estate and the remainder to the general 
heirs, are caused to merge. The life tenant then takes the 
entire title. 
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When a testator gives a property to one for life and 
then to his heirs, it appears that he intends to convey to 
the life tenant an interest in the property, which has, in 
practical effect, all the attributes of a fee-simple title, ex- 
cept as to the right of alienation. The life tenant is by 
_ terms given the full use and control of property which 
must, at his death, descend to such persons as shall then 
be determined to be his heirs, and he cannot, by his act, 
cut off the inheritance. The testator’s intention is to tie 
up the disposition of the estate during the life of -his dev- 
isee and then to require the property to descend accord- 
ing to law, the same as if the devisee had, in fact, had a 
fee title. 

Where the testator has particular beneficiaries or a 
class of beneficiaries in mind, he is justified in preserving 
the property for them until the time when they shall 
take. But, where he thinks of no such devisees, as par- 
ticular persons who shall take, and only attempts to di- 
tect the course of the descent of the property from his 
named devisee, should he be allowed, by a dead arm 
stretching from the grave, to withhold from that devisee 
the right of alienation, the only attribute of a fee simple 
title which is lacking, and which right should be included 
within that full enjoyment and complete control of prop- 
erty which is the right of the living? It is of course the 
province of a testator to tie up property for a period 
after his death for a justifiable end, but is the mere 
object, that that property shall descend by operation of 
law from the first taker to his heirs, a good reason for 
his exercising such restraint? 

Let us stop here to mention a rule quite universal, one 
which exists in this state, and one with which the ap- 
pellants have no quarrel. Where a testator devises prop- 
erty to a person and to his heirs, the conveyance of a 
fee, he cannot, by his will, make a valid restriction to the 
effect that such person shall not alienate the property 
during his lifetime; and yet, is not the rule based upon 
the same principle of public policy as is the rule in Shel- 
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ley’s case? In either event, the extent and nature of the 
estates attempted to be created are, in practical effect, 
the same. In the one case, the devisee is given the title 
which must descend to his heirs, for he is prohibited from 
disposing of it during his lifetime; in the other, he is 
given the property to use during his life, which pre- 
vents him from conveying a fee, and then it is provided 
that at his death the property shall descend to his heirs. 

The law looks to the substance and not to the letter. 
If the attempt to tie up property, in the one case, by a 
prohibition against alienation is considered against pub- 
lic policy, then surely an attempt to do the same thing 
by a different phraseology is also to be condemned. 

The history and a discussion of authorities involving 
this rule are found in the Yates case. 

We are of opinion that the rule was properly applied 
by the trial court, and the judgment is 

AFFIRMED. 
Ross, J., dissents. 


ANNA JOHNSON, APPELLEE, V. Nespraska Buivpine & In- 
VESTMENT COMPANY, APPELLANT. 


Firep NovEMBER 13, 1922. No. 22107. 


1. Contracts: Rescission: Pxreapinc. In an action to rescind a 
contract for fraud, a petition which sets out the facts from 
which a presumption of damage arises is sufficient to show in- 
jury to plaintiff by reason of the fraud. 


2. Evidence examined, and found sufficient to support the verdict. 
3. Evidence: ReEscission: Paro, Evipence. The parol evidence 


rule in actions to enforce a written contract is not applicable 
in an action to rescind the contract for fraud in procuring it. 


4, Corporations: RescissiIon: DEFENSE oF ULTRA VirRES. Where a 
corporation has secured money of plaintiff by fraud, a plea of 
ultra vires is not admissible in an action to recover it. 


5. Appeal: Fraup: Instructions: Harmurss Error. An instruc 
tion in an action for fraud which fails to state that plaintiff 
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must show he has been damaged, is erroneous. In this case the 
error was without prejudice. 


6. Corporations: Contracts: Ratrirication. Receipt by plaintiff 
of dividends held not a ratification of the contract preventing 
rescission under circumstances detailed in the opinion. 


APPEAL from the district court for Lancaster county: 
Freperick E. SHEPIERD, JUDGE. Affirmed. 


Doyle, Halligan & Doyle and Good & Good, tor appel- 
lant. 


Stewart, Perry & Stewart, contra. 


Heard before Morrisspy, C. J., Luerton, ALpRIcH and 
FrianszureG, JJ., Repick, District Judge. 


Repick, District Judge. 

Action to rescind a contract for the purchase of stock 
of defendant on the ground of false representations 
claimed to have been made which induced such purchase. 
Among the representations alleged as false were: That 
the defendant company was in a sound and prosperous 
condition; that its assets consisted principally of high 
class securities, mostly first mortgages on real estate; 
that the stock was worth $109 a share; and that defend. 
ant had provided for and would repay money received for 
stock with 7 per cent. interest after one year on 30 days’ 
notice if purchaser desired. Plaintiff tendered return of 
the stock and demanded her money, which was refused. 

Defendant by its answer admits the purchase of stock. 
alleges that the agreement therefor was evidenced by a 
written subscription contract containing, inter alia, pro- 
visions that the stock “will be subject to the regular re- 
sale provisions as provided in the by-laws of the com- 
pany and printed on the reverse side of the application,” 
and “no conditions, agreements or representations, other 
than those, shall bind said company.” The resale pro- 
visions are, so far as material, that “it shall be the duty 
of the Lincoln Security Company (the stock selling agent 
of defendant) * * * to resell or take over such stock as 
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offered for resale upon such terms as said company shall 
deem to be for the best interest of the company and to 
resell such stock without any discrimination among 
stockholders; funds remaining for a period of three years 
will be credited with their proportionate surplus earn- 
ings of the company; if withdrawn within that period, 7 
per cent. interest on the original investment will be the 
maximum earning of said stock.” Defendant denies all 
fraudulent representations, or notice thereof, and alleges 
that its agent had no authority to make any representa- 
tions beyond those contained: in the subscription con- 
tract, of which limitation plaintiff had notice; other de- 
fenses alleged will be referred to later on. Trial toa 
jury resulted in a verdict and judgment for plaintiff, and 
defendant appeals. 

The errors assigned are: (1) Errors of law at the 
trial; (2) failure of plaintiff to state a cause of action; 
and (3) insufficiency of the evidence to sustain the ver- 
dict. 

Regarding the second assignment it is claimed the pe- 
tition is faulty in not alleging in so many words that 
plaintiff was damaged by the false representations; but 
the petition sets out representations of a character which, 
if false, would raise a legal presumption of damage. This 
is sufficient in an action to rescind. Rihner v. Jacobs, 
79 Neb. 742. 

Regarding the third assignment of error, the evidence 
is sufficient to support the verdict, if competent, and 
binding upon defendant. While the witnesses were not 
as clear and specific in their statements as could be de- 
sired, the witness Nelson testified in effect that the agent 
represented that the business of the company was erect- 
ing buildings, one-half or one-third to be paid for and 
the company take first mortgages for the balance; that 
its principal assets were first mortgages; that the com- 
pany had made money so that the stock in two years had 
become of the value of $109 a share (the price paid by 
plaintiff) ; that any time after one year, on thirty days’ 
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notice, the money would be paid back. It appears from 
the evidence that during the year 1918 defendant com- 
pany operated at a loss of about $134,000, but the books 
showed a profit of $402,211.95 by means of sales to hotel 
companies of properties purchased or built by defendant. 
A sample of these transactions is the Lincoln Hotel deal. 
Defendant bought this property in 1918 for $467,000 and 
very soon afterward turned it over to the Nebraska Hotel 
Company for $642,000, showing a book profit of $175.- 
000; taking in payment stock of the hotel company and a 
second mortgage for $300,000. The hotel company was 
affiliated with defendant company, which owned 80 to 
90 per cent. of its stock. Although defendant’s state- 
ment showed current assets December 31, 1918, of $926,- 
645.69, only $169,939.66 represented mortgages from per- 
sons or companies outside of affiliated corporations, and 
from the latter $586,252.06. Defendant at that time also 
. held $610,975 par value of stock in Nebraska Hotel Com- 
pany. It also appears that defendant’s principal oper- 
ations consisted of purchasing and selling buildings, 
rather than constructing them. There is considerable 
more evidence of the same nature, but the above is suf- 
ficient to show the falsity of the representations as to 
the nature of defendant’s business and character of its 
assets. 

The first assignment of errors at the trial presents the 
question upon which defendant chiefly relies. It is 
claimed that the provision in the contract of subscrip- 
tion, “no conditions, agreements or representations, other 
than those, shall bind said company,” was notice of the 
limits of the agent’s authority, and that the company 
was not bound by any other representations. This con- 
tention is based upon the idea that plaintiff's action is 
to enforce a contract to pay back the money, and that 
such an agreement cannot be proved by parol, in view 
of the terms of the subscription contract regarding a 
resale. But the action is one to rescind for fraud and 
the parol evidence rule is not applicable, as is well ex- 
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pressed by Flansburg, J., in Schuster v. North American 
Hotel Co., 106 Neb. 679. Furthermore, this case does 
not rest solely upon a promise, but upon representations 
of fact regarding the financial condition of the com- 
pany and the nature of its business, which are matters 
- generally within the scope of the agent’s authority whose 
business it is to sell stock; and, in addition, there is 
ample evidence of actual authority in this case, as there 
is in evidence a prospectus of defendant delivered to 
plaintiff before the contract of subscription, containing, 
inter alia, the following: 

‘We make no loans on old properties, nor on any prop- 
erty which we do not build ourselves.” 

“Safety. The placing of a loan on a newly improved 
piece of real estate, on a conservative basis as to the 
market value, so arranged as to be reduced by a pay- 
ment each month, is providing one of the safest invest- 
ments known today. 

“Newly improved high class real estate, with the im- 
provements of the most modern class, the highest type 
of architectural design and construction, has no equal 
for security of the investment, when consideration of the 
earnings are taken into account. 

“Considering the fact that our assets are chiefly just 
such securities, on which.there is the very least element 
of chance of loss (our properties all being fully insured 
in both fire and windstorm insurance), coupled with the 
liberal earnings of our preferred shares, is the very rea- 
son why our shares are meeting with such ready sale. 

“By confining our operations to the improvement of 
real estate and to buildings of the very highest type of 
structure known to modern science, we are keeping our 
operations within the limits of the most conservative busi- 
ness methods.” 

“We pay 7% on the money invested with us, paid semi- 
annually; and, in addition thereto, a share of the net 
profits of the company. Provision is made for with- 
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drawal of your money after twelve months if you so de- 
sire.” (Italics are ours.) 

“Our securities consist chiefly of mortgages on newly 
improved real estate.” 

The agent making the sale, “while denying all false rep- 
resentations, admits making those contained in the pro- 
spectus, so, whether these representations are considered 
as made by the agent or the company itself, they are 
equally binding. Moreover, the last sentence of the 
“Provisions for resale’ on back of subscription contract 
above quoted is open to construction, as it speaks of the 
amount, to be credited in case “funds” are “withdrawn” 
—terms of very slight, if any, application to a “sale” of 
stock. We think, under the circumstances shown, that 
the limitation of the agent’s authority was ineffective as 
applied to the representations contained in and based 
upon the prospectus. We conclude that the evidence of 
representations was competent and binding upon defend- 
ant. See Schuster v. North American Hotel Co., 106 
Neb. 679. 

It is contended that the contract to repurchase the 
stock is ultra vires, and that to enforce it would inter- 
fere with the rights of other stockholders and creditors. 
The principle referred to has no application here. A 
corporation may not procure money by fraud and then 
plead ultra vires as a defense to repayment; the stock- 
holders and creditors have no equity superior to plain- 
tiff. 

Defendant complains of the failure of the court to in- 
struct the jury that before plaintiff could recover she 
must show that she was damaged by the fraud. Of 
course, it was necessary to show injury, and the jury 
should have been so instructed; but the court instructed 
that the representations must be proved, that they were 
false, and that plaintiff relied upon them and paid for 
the stock, and the evidence is conclusive that the stock 
was not of the character and value represented, and the 
error was not prejudicial. 
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Finally, it is urged that plaintiff lost any right to re- 
scind because she accepted three dividends after know!- 
edge of the fraud. The evidence shows that about July, 
1919, two months after the purchase, plaintiff heard from 
several persons that “this company wasn’t any good,” 
but “I let it go until they stopped paying dividends,” 
that it would have been all right if she got the dividends, 
and in July, 1920, she put the matter in the hands of Mr. 
Godfrey, a lawyer. With each dividend payment she re- 
ceived a letter and semi-annual statement, in which the 
business of the company was shown to be in thriving 
condition, containing such expressions as “The future 
of the-company was never brighter, and we are glad you 
are in position to share in our prosperity wiich is your 
prosperity” (July 1, 1919), “Business is excellent,” “Our 
prosperity is your prosperity” (January 1, 1920), “On 
January 1, 1920, the value of each share was increased 
to $112” (February 5, 1920); and many more highly col- 
ored statements, all of which undoubtedly had a tendency 
to allay plaintiff’s suspicions and: delay action upon her 
part. She never had any knowledge of the real facts 
until shortly before this suit was brought in October, 
1920. We think that, by thesé acts of defendant, plain- 
tiff was lulled into a belief of false security, and that, 
under these circumstances, the receipt of the dividends 
should not be considered a ratification of the transaction. 
Rhines v. Skinner Packing Co., 108 Neb. 105. 

Objections to instructions given and refused have been 
considered and we find no prejudicial error. Decree of 
district court is 

AFFIRMED. 


CHRISTIAN ScoOW, APPELLEE, V. BANKERS FIRE INSURANCE 
COMPANY, APPELLANT. 


Firep NovemBer 13, 1922. No. 22283. 


1. Venue: Rescission or Contract. An action in equity to rescind 
a contract for the purchase of stock of a corporation for fraud 
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is transitory, and the fact that part of the relief asked is the 
delivery up and cancelation of real estate mortgages to secure 
notes given for the purchase price of the stock does not charac- 
terize the action as local, where it is not sought to quiet the 
title nor to expunge the record of the mortgages. 


In such case, the action is not required to be 
proweht in the county where the mortgaged land is situated. 


3. Corporations: Contracts: Rescission: Evipence. Assuming that a 
promise to make the purchaser of stock vice-president of the 
corporation is void as against public policy, and that no action 
arises upon its breach; in an action to rescind the contract for 
the purchase of the stock on the ground of false representations, 
such promise may be shown as part of the fraud inducing the 
purchase. 

Evidence examined, and held to require a decree for plaintiff. 


Corporations: PurcHasE or Stock: ReEScIssIoN: RicHT oF RE- 
covery. The fact that all purchasers of stock in the corporation 
(except the promoters) have been defrauded in the same way 
will not prevent one of them from recovering the full purchase 
price in an action of rescission for fraud, where neither the 
rights of creditors or third persons have intervened, nor pro- 
ceedings instituted to distribute the corporate assets; other stock- 
holders, in such case, are not “third persons” within the mean- 
ing of the rule, in the absence of circumstances giving rise to 
an estoppel, and then a different principle applies. 


ApPRAL from the district court for Saunders county: 
Gerorce F. Corcoran, Jupen. Affirmed. 


Holmes, Chambers & Mann, Slama & Donato, and John 
C. Hartigan, for appellant. 


Rolland F. Ireland, for intervener. 
J. H. Barry, for appellee. 


Heard before Morrissey, C. J., LETTON, RosE, ALDRICH 
and Day, JJ., Repick and SHEPHERD, District Judges. 


Repick, District Judge. 

This is an action in equity to rescind the purchase of 
2,010 shares of stock of defendant insurance company 
and to cancel the notes and mortgages given as security 
for the purchase price of 1,800 shares, and for a decree 
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for $5,250, the amount of cash paid for 210 shares. The 
ground alleged for rescission is fraudulent representa- 
tions inducing the purchase. The action was brought in 
Saunders county, where defendant was served, while the 
land conveyed by the mortgages was situated in Dodge 
county. Decree was rendered in conformity with the 
prayer of the petition, and the insurance company ap- 
peals. 

The first question for determination is one of jurisdic- 
tion. Defendant contends that the action, so far as the 
cancelation of the mortgages is concerned, is local as one 
affecting an interest in lands, and could only be brought 
in Dodge county. The arguinent is based upon the propo- 
sition that the action is to quiet title as against the mort- 
gage lien; but the prayer of the petition asks no such 
relief; it is that the notes and mortgages “may be can- 
celed and surrendered to this plaintiff.” In such case, 
the decree does not directly affect the title to the land, 
but merely operates against the person of defendant; the 
action is analogous, conversely, to one for specific per- 
formance, which by express statute is classed as transi. 
tory (Rev. St. 1913, sec. 7614) ; the difference being only 
that in the one case performance is prayed, while, in the 
other excuse from performance is asked. The primary 
question in this case is the validity of the contract for 
purchase of the stock, dependent upon whether the con- 
tract was procured by fraud; it is a purely personal ac. 
tion; the delivery up and cancelation of the notes and 
mortgages were merely incidental. If it had been soughs 
to have the record of the mortgages expunged and title 
quieted in plaintiff, the action must have been brought 
in Dodge county. The distinction between the cases is 
clearly pointed out in State v. District Court, 94 Minn. 
370; State v. District Court, 120 Minn. 99, and cases 
cited. See, also, 40 Cyc. 58. 

Among the representations and promises complained 
of was that defendant promised to make plaintiff vice- 
president of the insurance company at a salary of $2,500 
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a year. Evidence of this fact was objected to as incom- 
petent, as such a contract is void and will not support 
an action. For purpose of the argument this may be 
conceded, and if the action were upon such contract for 
damages for its breach, the evidence would be incompe- 
tent except for the purpose of defeating the action. But 
this promise is set up as one of the inducements to plain- 
tiff to subscribe for the stock, and the salary of $2,500 a 
year it was stated would take care of the interest on the 
notes. We think from a careful consideration of the 
evidence, and the situation of the parties, that the prom- 
ise was a part of the fraudulent scheme, was deceitfully 
made, and evidence of it was properly received. That 
the promise could not be enforced as being against public 
policy did not deprive it of all influence upon plaintiff, 
for it might have been perfectly proper to perform it; 
that plaintiff was not guilty of any fraudulent intent in 
this connection was abundantly shown by the evidence. 

Hubbard v. Long, 105 Mich. 442, is cited by appellant 
as authority for the proposition that a promise to give 
employment cannot be made the basis for a claim for 
rescission of a purchase of stock. That case, however, 
does not hold that the promise might not be shown as 
one of the inducements (rather the contrary), but that 
plaintiff could not in an action for fraud show the breach 
of such promise and recover as damages the difference 
between what he was earning and what he would have 
earned if the promise had been performed. 

It is claimed that the evidence is insufficient to sus- 
tain the finding of the trial court, as to the agency of 
the persons making the representations, and the damage 
to plaintiff. A full statement of the manner in which 
this insurance company was organized will be found in 
Ehlers v. Bankers Fire Ins. Co., 108 Neb. 756. It is suf- 
ficient here to state that the par value of the stock was 
$10 a share; that a pretended sale of 150,000 shares was 
made to the “Bankers Brokerage Company,” a corpo- 
ration organized at the same time and by some of the 
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same people, for $15 a share, and that the latter corpora- 
tion sold the stock to the public at $25 a share before a 
dollar’s worth of business was done, and even before a 
Jjicense was issued. The brokerage company was capital- 
ized for $5,000, but gave its note to the insurance com- 
pany for $2,225,000 on account of such purchase. The 
stock was never issued to the brokerage company, but 
when sales were made was issued direct to the purchaser, 
and $15 paid the insurance company, and $10 retained 
by the brokerage company as profit or commission. The 
mere statement of thees facts convinces the mind that the 
entire transaction was a fraud; the brokerage company 
and its agents were the agents of the insurance com- 
pany for the sale of its stock, and that the stock was not 
of the value of $25 needs no argument to establish. 

A number of errors in the reception of evidence are 
claimed; but, disregarding all the evidence objected to, 
there remains sufficient to compel the finding and judg- 
ment of the trial court. , 

One other question requires attention. At the instiga- 
tion of the insurance company, which was to bear all 
cost thereof, a petition of intervention was filed by a 
stockholder, Ernest Hurst, in which it was alleged that 
all other sales of stock were made under the same condi- 
tions as that to plaintiff; that 47,519 shares were so sold 
at $25 a share, or $1,187,975; that the remaining assets 
of the company are only $634,960.73. The claim is that, 
if plaintiff is allowed to recover the full amount which 
he paid for the stock, it will result in loss to the others 
standing in like position, and that in equity the most 
he is entitled to is his proportion of the assets. The 
cases cited do not apply; they sustain the proposition 
that a rescission will not be granted when the rights of 
third parties have intervened. Martin v. South Salem 
Land Co., 94 Va. 28, was a contest between creditors of 
the corporation and the stockholder who had paid only 
30 per cent. of his subscription, Dettra v. Kestner, 147 
Pa. St. 566, was an action by the receiver of a mutual in- 
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surance company to recover assessments to pay losses. In 
both these cases the question arose between creditors and 
the stockholder, and the others cited involve contracts 
between individuals under circumstances having no bear-. 
ing upon the question here presented. No connection ig 
shown between the contracts sought to be rescinded and 
the contracts of other stockholders; the rights of creditors 
are not involved; neither is the dissolution of the corpo- 
ration and a distribution of its assets contemplated. We 
see no reason why plaintiff is not entitled to recover the 
full purchase price of the stock. The petition of inter. 
vener was properly dismissed. 

We find no error in the record, and the decree of the 
district court is 

AFFIRMED. 


F. H. Gircrest LUMBER COMPANY, APPELLANT, V. SAMUEL, 
D. RENGLER, APPELLEE. 


Firep November 13, 1922. No. 22884. 


1. Master and Servant: WorkKMEN’s CoMPENSATION: ACCIDENT: Prr- 
EXISTING DisEASE. Where an employee accidentally suffered a 
slight bruise upon the shin, which was not sufficient of itself to 
cause disability, but which, three days later, owing to a diseased 
condition of his blood, broke open and formed an ulcer at the 
center of the bruise; held, that the accident was the proximate 
cause of the disability resulting from the existence of the ulcer, 
and that such disability was caused by an accident arising out 
of the employment. 


2. The fact that disability is 
proloused by a pre- -existing disease does not prevent the award 
of compensation for the entire period of such disability. 

3. It is sufficient to show that 


the injury Ma pre-existing disease combined to produce dis- 
ability, and not necessary to prove that the injury accelerated 
or aggravated the disease, in order to satisfy the requirement 
that the accident arise out of the employment. 


APPEAL from the district court for Buffalo county: 
Bruno O. Hostetter, Jupen. Affirmed. 


Vo. 109] SEPTEMBER TERM, 1922. 247 


Gilcrest Lumber Co. v. Rengler. 


Pratt, Hamer & Beynon and #. T. Morrison, for ap- 
pellant. 


W. T. Thompson, contra. 


Heard before Morrissey, C. J., ALpricH, Rosg and 
FLANSBURG, JJ., REDICK and SHEPHERD, District Judges. 


Repick, District Judge. 

This is an appeal from a judgment of the district court 
awarding appellee compensation for an accident occur- 
ring to him while in the employ of appellant. The injury 
was caused July 3, 1920, by a bundle of maple flooring 
weighing about 50 pounds falling against appellee’s leg, 
causing a slight bruise on his shin, but did not break the 
skin. He suffered no ix *onvenience from it except a little 
pain, and that night .e examined it and found “a black 
and blue mark on ne shin,” reported to the office the 
4th and 5th of / sy, but did little work, as they were 
holidays; worked all day Tuesday at his desk; Tuesday 
night suffered more or less pain; Wednesday morning 
reported he would not be down to the office as his leg 
had broken open; first time he noticed the skin had been 
broken, pajamas stuck to it a little; called a doctor, put 
on hot applications for 48 days, lost weight from 120 
pounds to 89 pounds, September 14, when he left for 
California; -has done no work since except a little gar- 
dening up to the time of taking his deposition in Novem- 
ber,1921; has been taking treatment ever since; there are 
still signs of a sore (November, 1921) not quite closed; 
no discharge for about four months; there was a slight 
discharge up to that time; his weight at this time was 
about normal. It is further shown that appellee had 
never had any trouble with his leg at the point of injury 
until after the occurrence of the falling lumber. 

The evidence establishes the fact that, at the time of the 
accident, appellee was suffering from syphilis, and a 
year later the disease was found to be in its tertiary 
stage, being localized at the point of the injury to the 
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leg, up to the time of which occurrence it had remained 
dormant; that an ulcer formed and had not entirely 
healed a year after the accident and appellee’s disability 
arises from this ulcer in his leg. The district court al- 
lowed claimant for full disability up to the date of the 
decree and until such time ag it is shown disability has 
ceased, and the employer has appealed. 

The question of fact for determination is: What -. 
the proximate cause of appellee’s condition, the acci- 
dental injury to the leg or the disease? Appellant claims 
that it is solely due to the disease, and that therefore it 
did not arise out of the employment. 

There is considerable discussiou in the evidence and 
briefs as to whether in a syphilitic patient trauma aggra- 
vates the disease or the disease aggravates the trauma, 
but this presents a question more academic than practi- 
cal. Doctors for both sides agree that the healing proc- 
esses will be retarded by the existence of a syphilitic 
condition of the blood, that is, an open wound which 
without specific or other infection would heal in, say, ten 
days, might not heal in as many months if syphilis were 
present. That the ulcer on appellee’s leg appearing only 
four days after the injury and not healing for over a 
year was occasioned by the condition of the blood seems 
beyond question. According to the medical testimony, in 
the absence of such condition an ulcer would not be ex- 
pected, or, if present, would not develop for three or fou. 
weeks, and would heal in much less time. 

The crucial question, then, is whether or not there is 
any causal connection between the trauma and the disa- 
bility of appellee. If such disability is attributable only 
to the disease, that is the only proximate cause; if, how- 
ever, the disability is the result of a combination of 
trauma and disease, the former is a part of the proxi- 
mate cause. 

Dr. French, called by appellant, testified that the in- 
jury described by appellee, in the absence of syphilis, 
would not have caused any disability, and that in his 
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opinion the present disability was caused by the syphi- 
litic condition and not the accident, and that he would 
expect to find the same condition of the shin bone if the 
accident had not happened. He also testified, however, 
that he would expect a different result for any injury 
such as appellee described in a person with syphilis and 
one without, and that “syphilis does aggravate the trau- 
ma,” “because the slight disturbance we will say local- 
ized, upon any part of the body, will become aggravated 
by syphilis.” Dr. Cameron testified that he diagnosed 
the case as periostitis, an injury to the covering of the 
bone, caused by a blow, and that thereby a running sore 
might be set up in a healthy person without breaking 
of the skin, and that he attributed appellee’s condition 
in September when he left for California to both his 
blood condition and the injury to the leg. 

We think the inference to be drawn from the festinony 
is that the primal cause of appellee’s disability was the 
accident, aggravated by the disease from which he suf- 
fered. While Dr. French says he would expect to find 
the same condition of the shin bone if the accident had 
not happened, he does not say that the condition he 
found was entirely independent of causes set up by the 
accident; it is no more than to say that such an ulcer 
might exist without trauma; and his opinion that ap- 
pellee’s disability was caused by the disease and not the 
accident was not one which he was specially qualified to 
give as an expert, as the answer to that question is to be 
found by the application of the rules of logic rather than 
those of medicine. The evidence does not suggest any 
cause for the existence of the ulcer at the precise place 
of injury and so soon thereafter, other than the accident 
which occurred in the course of the employment. While it 
is true that the disease caused the wound to ulcerate, the 
evidence is most persuasive that without the wound there 
would have been no ulceration. We conclude that the 
accident was at least in part the proximate cause of ap- 
pellee’s disability, and the fact that his recovery was de- 
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layed by the existence of the disease will not prevent a 
full recovery. 

Hillis v. Oval Wood Dish Co., 191 Mich. 411, was a 
quite similar case in which the period of disability was 
prolonged by the existence of the same disease which had 
remained inactive until the injury, and it was there con- 
tended, the same as here, that “compensation ‘should be 
allowed only for the period for which the injury com-, 
plained of would disable a person of average condition 
not suffering’ from the disease;” but the court said: “We 
agree with the Industrial Accident Board that, under 
the circumstances of this case, the act does not contem- 
plate any such apportionment of the period of disability 
as respondents ask for. Assuming that such disability 
is being prolonged by the disease, there is yet no point 
at which the consequences of the injury cease to operate. 
It is the theory of respondents, not that the consequences 
of the injury cease, but that they are prolonged and ex- 
tended. There is no part of the period of disability that 
would have happened,or would have continued, except for 
the injury. The consequences of the injury extend through 
the entire period, and so long as the incapacity of the 
employee for work results from the injury, it comes with-. 
in the statute, even when prolonged by preexisting dis- 
ease.” 

In Hanson v. Dickinson, 188 Ia. 728, a hammer which 
the workman was using slipped and struck him on the 
leg causing a red spot and black and blue discoloration; 
the skin was not broken, and he thought it would get all 
right; about three weeks later the leg became inflamed 
and swollen and an operation disclosed the existence of 
gonorrheal arthritis; there was. evidence that “hidden 
gonorrhea can be lighted up by a bruise.” The cours 
sustained the finding of the industrial commissioner that 
the striking of the Jeg by the hammer was the proximate 
cause of claimant’s disability, although without the ex- 
istence of the disease, the injury would have been of a 
trivial nature. 
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In Ramlow v. Moon Lake Ice Co., 192 Mich. 505, it was 
held that the fact that claimant had so weakened his 
system by the excessive use of alcoholic liquors that he 
was unable to withstand the effects of the injury does nos 
shift the proximate cause of his death from his injury to 
his intemperance. 

It is generally held that the fact that a preexisting 
disease contributed to the disability does not affect the 
right to compensation, provided the accident produces 
physical conditions which in connection with the disease 
bring about the disability. Big Muddy Coal & Iron Co. 
v. Industrial Board, 279 Ill. 235. The test to be applied 
is, did the employment develop the injury in a material 
degree? Hartz v. Hartford Faience Co., 99 Conn. 539. 

The cases cited by appellant are not in point. McCoy 
v. Michigan Screw Co., 180 Mich. 454, was where claim- 
ant claimed for the loss of his eye from steel splinters 
entering it, but it was shown that the gonorrheal infec- 
tion was caused by rubbing the eye with his hand after 
the accident, and not by the presence of the steel splin- 
ters, and the court held that the proximate cause of the 
loss of the eye was the rubbing. Spring Valley Coal Co. 
t. Industrial Commission, 289 Il]. 315, in which it was 
shown that the whole effect of the accident had spent 
its force in an impairment of vision, which was fully 
compensated, but that the subsequent blindness was 
caused by choroiditis independent of the injury. No con- 
nection was shown between the cinders in the eye and 
the disease. The case of Borgsted v. Shults Bread Co., 
167 N. Y. Supp. 647, really makes for appellee, as it 
‘ holds claimant entitled to compensation for the. pro- 
longed disability caused by the syphilitic condition of 
the blood, though refusing it for the loss of vision, as 
having no causal connection with the accident which 
caused a broken leg. In Springfield District Coal Min- 
ing Co. v. Industrial Commission, 300 Ill. 28, compensa- 
tion was sought for an aggravation or acceleration of 
heart disease claimed to have resulted from the employee 
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having been caught and squeezed between two coal cars; 
and it was held that he could recover only upon proof 
that the disease had been aggravated or accelerated by 
the accident which was insufficient in that case; it was 
a claim of permanent disability. Counsel quotes from 
that case: “He is not entitled to compensation for a 
condition resulting from a preexisting disease and not 
from an injury suffered in the course of employment and 
arising out of it. If there is a preexisting disease the 
employee is entitled to recover for all the consequences at- 
tributable to the injury in the acceleration or aggrava- 
tion of such disease.” But that is very far from holding 
that compensation may not be awarded for an increased 
or prolonged disability occasioned by preexisting disease, 
where the injury itself brought about the condition 
which, in turn, caused the disease to become active. In 
the case at bar it was not necessary, if indeed it was 
possible, for appellee to show that a disease of the blood 
had been aggravated by a trauma; it was sufficient to 
show the trauma and resulting disability, though the 
latter was contributed to by the disease. The other cases 
cited, Blackburn v. Coffeyville Vitrified Brick & Tile Co., 
107 Kan. 722, and Hastman: Co. v. Industrial Accident 
Commission, 186 Cal. 587, are distinguishable along the 
same lines, 

We think the disability for which compensation was 
awarded arose out of and in the course of the employ- 
ment, and that the decree below is right, and it is 

AFFIRMED. 


EpWIn G. Hook, APPELLEE AND CROSS-APPELLANT, V. JOHN 
BARTON PaYNE, DIRECTOR GENERAL OF RAILROADS, 
APPELLANT: JOHN MINOGUE ET AL., CROSS- 
APPELLEES. 


FiLep NovemBer 13, 1922. No. 22125. 


1. Trial: Verpicr. Where in a negligence damage suit against a 
corporation and certain of its employees there is a plea of con- 
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tributory negligence on the part of the defendant, and evidence 
tending to establish the same, the jury may, if the evidence 
justifies it under the comparative negligence rule, find in favor of 
said employees and against the corporation. 


2. Evidence: NecativeE Evivence. If the witness was in such ex- 
ceptional position, by reason of proximity and interest in what 
was going on, that by seeing or hearing he ought to have known 
that the thing in question was or was not done, and if this ap- 
pears by way of foundation, he will be held to have knowledge 
through the medium of his senses which enables him to affirm, 
and his testimony that the thing was not done may be received 
to contradict the positive testimony of another that it was done; 
nor does admission of the possibility of error on the part of said 
witness alter the case. 


3. Evidence examined, and held sufficient to support the verdict. 


AppEAL from the district court for Dodge county: 
A. M. Post, Juper. Affirmed. 


C. A. Magaw, Thomas W. Bockes and Douglas F. 
Smith, for appellant. 


Abbott, Rohn & Robins, for appellee. 
F. Dolezal and Thomas F. Hamer, for cross-appellees. 


Heard before Morrissey, C. J., Rosz, ALDRICH and 
FLANSBURG, JJ., SHEPHERD, District Judge. 


SHEPHERD, District ‘Judge. 

This is a railroad crossing accident case. The plaintiff 
was severely and permanently injured, and sued the com. 
pany (per John Barton Payne, Director General) on the 
theory that the collision occurred by reason of its negli- 
gence, first, in that its engineer ran the crossing at a 
high and dangerous rate of speed without giving the 
statutory signals and without keeping a proper lookout; 
secondly, in that it permitted weeds to be upon its right 
of way at or near the crossing so as to prevent the plain- 
tiff from a timely view of the train, and the engineer from 
a timely view of the plaintiff and his automobile; and, 
thirdly, in that another of the defendant’s engineers, the 
engineer of a second train which was lying: at the cross- 
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ing, motioned plaintiff to come across. The accident hap- 
pened at what is known as the Middaugh crossing, a 
short distance east of Ames, Nebraska, and in it plain. 
tiff’s car was struck by Union Pacific Flyer No. 1 west- 
bound from Fremont. It is not disputed that the train 
was going 50 or 55 miles an hour. It commonly ran at 
that speed, and, being behind time upon this occasion, it 
was perhaps exceeding schedule. There is much dispute 
as to whether the whistle was blown and the bell rung, 
and also in regard to weeds and the degree to which they 
obscured the view. Plaintiff’s witnesses say that they 
stood uncut on the right of way and along the right of 
way fence, and greatly interfered with seeing an ap- 
proaching train. On the other hand, defendant attempts 
to show that they were negligible in effect. The road 
on which the crossing was located led from the Lincoln 
Highway, 90 or a 100 feet north, in an “S” shaped mean- 
der across the track. This meander had a considerable 
depression in it and was rough, rutted and hard to drive. 
The defendant company claims that the verdict was 
not supported by the evidence, a contention which is 
somewhat helped by the fact that the jury, though finding 
against the company in the sum of nearly $15,000, re- 
turned a verdict in favor of both of said engineers who 
were joined as party defendants. It cites Zitnik v. Union 
P. RK. Co., 91 Neb. 679, in support of this contention. 
That case was the subject of a vigorous dissent by Judges 
Reese and Fawcett; but, conceding the soundness of its 
majority opinion, the facts were so different that it can 
hardly have controlling application in the case at bar. 
There was but one allegation of negligence pleaded, 
a. €., that the defendants negligently ran an engine over 
the plaintiff, and no issue of contributory negligence 
whatever. The rule of comparative negligence prescribed 
by section 8834, Comp. St. 1922, was therefore not in- 
voived. Here contributory negligence is made prominent 
in both pleadings and evidence, and the rule referred to 
is unquestionably invoked. Obviously, the jury might 
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have properly found that there was negligence on the 
part of engineer Minogue—for instance, on account of 
his running the crossing so fast when his view of its ap- 
roach from the north was partially obstructed—but uct. 
enough to amount to gross negligence in comparison with 
that of the plaintiff, and hence not enough to hold him 
liable. And yet, imputing such negligence on the part 
of its engineer to the company under the doctrine of re- 
spondeat superior, and finding, as it could have found, 
that the company was also primarily negligent in not cut- 
ting the weeds, the jury may have been convinced that the 
company was guilty of comparative gross negligence, and 
so have found against it. A number of similar combina- 
tions might be taken from the evidence to further illus- 
trate. We do not view the Zitnik case as applicable to 
the different facts of this case. 

Nor are we able, after a careful examination of the 
testimony, to say as a matter of law that the negative 
testimony of the plaintiff on the ringing of the bell anid 
sounding of the whistle was not sufficient to contradict 
the positive testimony of the trainmen that these things 
were actually done, so as to make a question for the 
jury. Negative testimony sufficient to afford such con- 
tradiction should be from such knowledge through the 
medium of the senses as would enable the witness to 
speak affirmatively. But to speak affirmatively is not 
to speak infallibly. To give such interpretation to the 
word would be absurd. Infallibility is an attribute only 
of the Infinite, and no human knowledge derived from 
the senses can approach it. And the converse is equally 
true. Though the testimony be the most positive, though 
the witness may say, “I did,” the possibility of error 
still remains. The witness Frank Mundy was close at 
hand, interested in the operation of the passing train 
because it was new to him, looking and listening, observ- 
ing its speed, standing at gaze to see what he could see 
in connection with it. He said all this on direct examina- 
lion, and testified that the train did not whistle. On 
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cross-examination he admitted the possibility that it may 
have whistled, but repeated that he did not think that 
it did. The facts being as stated, it is fair to say that 
he had knowledge derived through the medium of his 
senses which enabled him to affirm that the whistle was 
not sounded. Admitting the possibility that it might 
have been sounded does not detract from the certainty 
of his affirmance. It simply betokens an understanding 
of the, limitations of human sense. The conditions were 
such that he should have seen and heard and known. 
When he spoke first and said that the whistle was no+ 
blown, he spoke with all the certainty of the engineer 
when the latter said that it was blown. This satisfied 
the rule and made his evidence proper to be considered 
by the jury as contradicting the testimony of the en- 
gineer and other trainmen. 

‘It follows, then, that there was evidence from which 
the jury might reasonably find in favor of the plaintitf 
and against the defendant company, even though we 
adopt the contention of said company that weeds alone 
cannot constitute an independent actionable element of 
negligence, unless it be decided by this court as a mat- 
ter of law that the plaintiff was guilty of more than 
slight negligence in driving upon the track. 

The question thus reached is one of much difficulty. 
It is commonly hard to understand how a plaintiff could 
have been struck on a crossing had be been in the exer- - 
cise of due care. But the trouble is, the student of these 
cases sees so much of injury and disaster which might 
have been avoided by the exercise of just a little more 
care that his standard of ordinary care keeps continu- 
ally advancing in the interest of preventing accident. The 
thing to be decided, however, is not what the court would 
have done had the question of fact been presented to it 
in the first instance, but whether or not there was evi- 
dence respecting the act of the plaintiff from which rea- 
sonable men might find him entitled to a recovery ac- 
cording to the forms of law. 
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Plaintiff approached the crossing by the muddy little 
meander leading from the Lincoln Highway. Granting, 
as a number of the witnesses besides the plaintiff testify, 
that the weeds grew high along the east side of this 
short road, obstructing the view of the track for a dis- 
tance variously estimated from 100 to 300 yards, it is 
understandable that a reasonably careful man, somewhat 
confused with the difficulties of the road and with his 
Ford running noisily in low, might have driven on to 
the right of way without being aware of the proximity 
of the train. And from there his rate of speed would 
carry him to the track in just about the time that it 
would take the flyer to traverse a distance of 250 or 300 
yards and run him down. The company insists, and its 
photographs to some extent support it, that a first view 
from the plaintifi’s car after it was on the right of way 
must, if it was really taken, have discovered the ap- 
proaching train. But Mrs. Middaugh and the witness 
Mundy, as well as plaintiff, testify that the weeds not 
only grew in and along the right of way fence but stood 
uncut out in the right of way where the old Northwestern 
switch had been, still obstructing the view of the track 
to the east and obscuring the approach of the train. Both 
engineer and fireman say that they did not see plain- 
tiff’s car till they were right upon it, though it must 
have been within their line of vision save for these weeds 
vr some other obstruction. The car was going at 5 miles 
un hour, the train at nearly 60. Plaintiff says that he 
was about to stop entirely at a point approximately 15 
feet north of the track, but, catching the signal of the 
freight engineer who stood near his engine on the south 
track, he looked no further and drove across. 

It is probably true that, had he looked and listened 
at this point, he could and would have stopped his car 
and avoided the collision. But the question with which 
we are concerned is whether or not in ceasing to look 
further and driving on in obedience to the signal of said 
engineman he abandoned the exercise of ordinary care, 
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and, if so, whether or not his negligence in this regard 
was more than slight. We feel sure that both of these 
inquiries, certainly the latter, should be answered in the 
negative. The engineer on the south side stood where 
there was nothing whatever to obstruct his view, and his 
character as a railroad man upon duty.gave authority 
to his act and inspired confidence in his direction. That 
his authority was less real than apparent makes no dif- 
ference. His act justified the plaintiff in ‘relaxing his 
own lookout and in accepting that of the engineman in 
its stead. Prudent persons would have done as the plain- 
tiff did. Perhaps a surpassingly cautious man would 
have made absolutely sure, but such abnormality of care 
is neither expected ‘nor required. 

Of course, in thus resolving the evidence, every proper 
presumption has been indulged in favor of the plaintiff, 
and the fullest credence warrantable has been given to 
the testimony of all of his witnesses. This is as it should 
be when the reviewing court passes upon an assignment 
of error challenging the sufficiency of the evidence to 
sustain the verdict. 

Counsel for the company has not failed to set forth 
the rule of care required of him who essays to cross a 
railroad track, and to marshal law and facts in a master- 
ly way in support of his contention for a reversal. But 
the rule in Rickert v. Union P. R. Co., 100 Neb. 304, and 
Askey v. Chicago, B. d Q. R. Co., 101 Neb. 266, finds ex- 
ception in the facts of this case. One should look where 
he may see and listen where he may hear, is the doctrine 
in these cases. But the court expressly adds, and if he 
fails to exercise such precautions without reasonable ex- 
cuse he cannot recover. We have before referred to the 
circumstance which afforded the plaintiff an excuse for 
not looking further when he was about to stop on the 
north of the track, but caught the signal of the traiti- 
‘man and went on. We think that such excuse was rea- 
sonable, as hereinbefore indicated, and that in connec- 
tion with other things it was sufficient to warrant the 
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trial court in submitting the case to the jury. 

Not deeming it necessary to decide whether or not 
weeds and grass upon the right of way may be an inde- 
pendent basis of recovery in a negligence case, and hold- 
ing the views above expressed as to the sufficiency of the 
evidence to sustain the verdict, the court is of opinion 
that the decision of the lower court should be affirmed 

‘ AFFIRMED. 


JOHN SKALA, APPELLEE, V. JOHN BROCKMAN, APPELLANT. 
Fitep NoveMBER 18, 1922. No, 22135. 


1. Process: Constructive Service. An absconding resident may be 
served with summons by publication in accordance with the pro- 
visions of subdivision 5, sec. 7640, Rev. St. 1913, which pro- 
vides that service may be made in such wise “in all actions 
where the defendant, being a resident of the state, has de- 
parted therefrom, or from the county of his residence, with in- 
tent to delay or defraud his creditors or to avoid the service 
of a summons or keeps himself concealed therein with like in- 
tent.” ° ofa 4 

ArFipavir. And where the affidavit for service 
by publication states that service cannot be made on the de- 
fendant within the state, and states facts that show that the 
case is one of those mentioned in subdivision 5, sec. 7640, Rev. 
St. 1913, it is sufficient. 


3. Venue. In this case, held that the action was one which could 
be brought within Cuming county, Nebraska, whether the de- 
fendant was a resident or a nonresident. 


Apprat from the district court for Cuming county: 
Anson A. WxtcH, Jubes. Affirmed. 


A. R. Oleson, for appellant. 
‘John J. Gross and P. M. Moodie, contra. 


Heard before Morrissey, C. J.. Day, Rose and At- 
DRICH, JJ., REDICK and SHEPHERD, District Judges. 


SHEPHERD, District J udge. 
This is a question purely of jurisdiction. On the 7th 
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day of September, 1920, the plaintiff, John Skala, sued 
his lessee, John Brockman, for a chattel mortgage on 
crops, according to the terms of the lease between them. 
He alleged that defendant by said lease agreed to give 
him such a mortgage upon demand to secure rent in the 
sum of $500; that on the 3d day of September, 1920, he 
went upon the land to make such demand; that defendant 
had concealed himself so that plaintiff was unable to 
find him, then or since, and had absconded with intent to 
defraud plaintiff of his due and to prevent him from 
making the demand in question. The petition contains 
other allegations appropriate to the cause of action, 
which need not be recited in this opinion. 

Upon the filing of the petition, September 7, as afore- 
said, a summons was issued and served upon the defend- 
ant by copy left at his last known domicile on the farm, 
and immediately thereafter plaintiff proceeded to get 
service by publication in addition, completing the same 
and filing proof thereof on the 2d day of October of the 
same year. The affidavit for publication, which is the 
subject of attack, is here set out, omitting the title, signa- 
ture, jurat and formal parts generally: 

“John Skala, being first duly sworn, says that he is the 
plaintiff in an action started in the district court of 
Cuming county, Nebraska, against John Brockman; that 
said John Brockman has been a resident of Cuming 
county, Nebraska; that he has departed and absconded 
from said Cuming county, Nebraska, with intent to delay 
and defraud said plaintiff in the collection of the debt 
mentioned in the petition in said! action; that he keeps 
himself concealed with the intent to so delay and defraud 
the plaintiff and to avoid the service upon him of a sum- 
mons in said action; and that because of the said ac. 
tions of said defendant it is impossible to serve him with 
a summons in this state; further affiant saith not.” 

On the 7th day of October, 1920, shortly following the 
completion of such service by publication, the defendant 
appeared specially and objected to the jurisdiction of the 
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court over his person. It was stated in his objections, 
and in affidavits by the defendant and his wife, that de- 
fendant had left on the 2d of September, 1920, with the 
intention of abandoning his residence in Nebraska anil 
permanently residing in Connersville, Indiana; that he 
had established a residence there on the 7th of Septem- 
ber, 1920, and that he had been a nonresident of Ne- 
braska from and after the date of his described departure 
from the state. He followed this objection to the juris- 
diction of the court over his person by additional objec- 
tions filed October 14, 1920, in these words: 

“Comes now the above named defendant and objects to 
the jurisdiction of the court in the above entitled action 
over the person of defendant and of the cause of action 
therein for the following reasons, to wit: (1) That there 
is no sufficient affidavit in said action authorizing service 
upon defendant by publication; (2) that the court is 
without jurisdiction in said action to proceed against a 
nonresident defendant; (3) that the pretended service 
by publication in said action is unauthorized and void 
and confers no jurisdiction upon this court in said action 
either upon the subject of the action or over the person 
of the defendant.” 

The court sustained these objections as to jurisdiction 
acquired by the residence service first made, but over- 
ruled them as to jurisdiction acquired by the service by 
publication, and, defendant refusing to plead further, 
took proofs and entered a decree in favor of the plain- 
tiff. 

It is. of importance, and should be noted, that the 
court found the facts as they were alleged in the peti- 
tion, that is to say, that the defendant had departed 
from the county and state of his residence to hinder and 
delay his creditors, etc. 

The defendant contends in his brief that he was a non- 
resident, and_on that assumption insists that, in order 
to get service upon him, the plaintiff must have followed 
him to another state. But where the absconder remains 
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a resident of Nebraska the case falls under section 7620, 
Rev. St. 1918, and the plaintiff may sue him in the 
county in which he resides, taking care to serve him ac- 
cording to the provisions of the statute, i. ¢., under sub- 
division 5, sec. 7640, Rev. St. 1913, the section providing 
for service by publication. This was the theory of the 
plaintiff, who, so far from asserting that defendant was 
‘a nonresident, inferentially pleaded the opposite, alleg-’ 
ing that he had left to defraud him out of his due, and 
then proceeded to serve him as if he was a resident, first, 
by copy of summons left at his home, then by publication 
according to the particular terms of the appropriate sub- 
division of said section 7640. 

The finding of the court is entirely in consonance with 
this. The decree proceeds: “This cause then coming 
on to be heard upon-the petition of the plaintiff and the 
evidence offered in support thereof, the court finds that 
the allegations of the plaintiff’s petition are true, and a 
finding is made to that effect as though said allegations 
were incorporated into and made part of this petition.” 
(Journal entry.) What this evidence was we are unable 
to say, inasmuch as there is no bill of exceptions here. 
But we are bound to conclude that there was enough in 
it to satisfy the trial court that defendant remained a 
resident, though an absconder, and so determined in his 
disposition of the case. 

Unless, therefore, the affidavit for publication was in- 
sufficient, the decision of the lower court must be af- 
firmed. The nature of the action is stated in such affi- 
davit in order that it may appear whether or not the 
case falls within the category of cases in which service 
by publication is authorized. Section 7641, Rev. St. 1913, 
immediately following section 7640 thereof, which igs the 
section setting forth such category, is: ‘Before service. 
can be made by publication, an affidavit must be filed 
that service of a summons cannot be made within this 
state on the defendant or defendants to be sérved by pub- 
lication, and that the case is one of those mentioned in 
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the preceding section. When such affidavit is filed, the 
party may proceed to make service by publication.” 

The preceding section in its fifth subdivision provides 
for service by publication, “in all actions where the de- 
fendant, being a resident of the state, has departed 
therefrom, or from the county of his residence, with in- 
tent to delay or defraud his creditors or to avoid the 
service of a summons or keeps himself concealed therein 
with like intent.” 

As applied to the particular situation, none of the de- 
fendant’s authorities supports his contention that this 
affidavit is not sufficient. “No case, unless it is identical 
in its facts, can serve as a controlling precedent for an- 
other, for differences, slight in themselves, may, through 
their relation with other facts, turn the balance one way 
.or the other.” Home Telephone Co. v. City of Los An- 
geles, 211 U. 8. 265, 274. We are satisfied that the affi- 
davit was sufficient. 

That the ‘octrine of Horkey v. Kendall, 53 Neb. 522, 
does not con ‘emn the affidavit because it was made be- - 
fore the atto. ey is quite clear, as pointed out in ap- 
pellee’s’ brief. ‘'o attack upon this service was made 
against it in th court below, ‘and none will be con- 
sidered in this rev. -v. eee 

Supposing that tne defendant. was a nonresident, and 
that the court had so found, the question presented by 
the able brief of defendant would be of great interes¢. 
Even then, in the opinion of the court, it would not do 
to assent to defendant’s contention that the action was 
a personal one. As suggested by counsel for the plain- 
tiff, finding support in Ryan v. Donley, 69 Neb. 623, the 
action was an action in rem in which the res, the crops 
belonging to the defendant, were in the custody of equity 
from the time of the commencement ofthe action. Sec- 
tion 7619, Rev. St. 1913, authorized, we think, the bring- 
ing of the action in Cuming county, and, reasoning along 
familiar lines, the problem works to the same conclu- 
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sion. But it is unnecessary to discuss this, as the con- 
clusions above arrived at dispose of the case. 


AFBIRMED. 


WILLIAM R. MCGREW, APPELLANT, V. NEBRASKA TELE- 


1; 


L. 


PHONE COMPANY, APPELLEE. 
Firey NoveMBER 13, 1922. No. 22146. 


Telegraphs and Telephones: DerprivaTion oF Service: LrapiLity. 
One who uses a station on a private branch telephone service of 
his corporation for his own purposes and on his own private 
business, notwithstanding that said service is expressly limited 
by contract with the telephone company to the business of said 
corporation, all in accordance with the order of the state rall- 
way commission, cannot make an injury to such private business 
of his own, caused by a deprivation of the continuance of such 
personal and private use by him, a basis for the recovery of 
damages from the company. 

Principal and Agent: Acts or Acent. He who commits the mat, 
ter of readjustment of his own and his concern’s service con- 
nections and relations with a telephone company to a servant 
cannot accept a portion of such servant’s doings in that behalf, 
and reject the rest, at least without notice to said company. 


Trial: Drrection or Verpict. Held, that reasonable men could 
not have concluded from the evidence adduced that the order 
‘for what the defendant did was not given upon the authority of 
the plaintiff; and that the court’s direction of a verdict in de- 
fendant’s favor was not erroneous. 


AppgsL from the district court for Douglas county: 
B. Day, Jup¢n. Affirmed. 


Blackburn & King, for appellant. 
Edgar M. Morsman, Jr., contra. 


Heard before Morrissgy, C. J., ALDRICH, I'LANSBURG 


and Ross, JJ., Repick and SHerverD, District Judges. 


SHEPHERD, District Judge. 
The plaintiff was listed in the October, 1917, issue of 


defendant’s directory in four ways: (1) “Douglas 6345 


Vor. 109} SEPTEMBER TERM, 1922. 265 


McGrew vy. Nebraska Telephone Co. 


McGrew, Dr. W. R. Phys., 714 Keeline Bldg.”; (2) 
“Douglas 2170 McGrew, Dr. W. R. Office, 735-40 Keeline 
Bid.;” (3) ‘Harney 5181 McGrew, Dr. W. R. Res. 506 
So. 3ist St.;” (4) “Douglas 6345 McGrew, W. R.” The 
first was an alphabetical listing by virtue of a joint user 
service with one Dr. Pollard under the latter’s contract 
with the defendant company, and the last was a business 
classification listing under said contract and _ service. 
The second was an alphabetical listing going with a sta- 
tion on a P. B. X. (private branch exchange) which the 
Prairie Life Insurance Company had by contract with 
the defendant, and was all that plaintiff could claim un- 
der such a P. B. X. And the third was by virtue of plain- 
tiff’s residence telephone agreement. 

By the joint user of 6345, above referred to, the plain- 
tiff, McGrew, had general telephone service. By the de- 
scribed P. B. X. he could telephone or be telephoned to 
only in connection with the business of the Prairie Life 
Insurance Company. We hold this from the language 
of the contract, though plaintiff does not concede it. It 
remains to be explained that the plaintiff was at all 
times the medical director of said insurance company, 
and that in order to give him a station on its P. B. X. 
it was necessary to run a wire from the company’s suite, 
out and around other offices, to 714 Keeline building, 
where plaintiff had his professional offices with Dr. Pol- 
lard, and joint user of Douglas 6345. This explains why 
plaintiff was shown in the above listings at both 714 and 
735-40 of the building. It also indicates, as was the facz, 
that he had two telephones in his room at 714, one of 
which was in connection with 6345 and the other of 
which was his P. B. X. connection with 2170 in the in- 
surance company’s office. 

Later in the fall, and before the issue of the February, 
1918, telephone directory, Dr. McGrew, having been made 
the president of the Prairie Life Insurance Company, as 
well as its medical director, gave up his office at 714 of 
the Keeline building and ordered out his two telephones 
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there. His. brief concedes so much, though it probably. 
was not his intention to give up his station on the com- 
pany P. B. X., or the listing that went with it, but only 
to have that station transferred to the company offices at 
735-40 and to have his P. B. X. listing changed to cor- 
respond. The order for these removals was conveyed by 
telephone from the young lady operator (so she styles 
herself) in the Prairie Life Company’s offices to the de- 
fendant, which at once took out said telephones and pro- 
ceeded to issue its February. directory without any list- 
ing of Dr. McGrew either at 714 or 735-40. This was 
more than he wanted, for, as the giving up of his joint 
user service at the ‘former aumber automatically removed 
his name from the business classification listing, he was 
left without mention in the new directory, except as pos- 
sessing a telephone at his residence. He alleges in his 
petition that he was entitled to a listing of his name, 
telephone number, and office address in said February 
issue; that defendant was negligent in omitting the same; 
and that in consequence he suffered damage in loss of 
practice to the extent of $5,000. The defendant telephone 
company denied the averments of the petition, and said 
that it conducts its business under the state railway com- 
mission, which exercises exclusive control of its rates and 
service, and prescribes its rules in all details of its oper- 
ation; that all of its service is under contract with sub- 
scribers in accordance with such rules; that it has a 
joint user service whereby one who pays $1.50 a month 
may use the telephone of a subscriber, providing it be in 
the subscriber’s room or in a room adjacent thereto, and 
may have alphabetical and business listing in the com- 
pany’s directories; that plaintiff, McGrew, had such a 
joint user with Dr. Pollard, but gave it up in December, 
1917; and that he never was a subscriber to defendant’s 
business ‘service... The answer contains other matter not 
necessary to be noted here. The facts established by the 
evidence are in large part as heretofore stated. The triat 
court directed a verdict for the defendant company. The 
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assignments of error are two: That the court erred in so 
directing a verdict; and that the court erred in admit- 
ting in evidence exhibit 21, the general supplemental 
tariff of the defendant. 

It appears that the defendant took and acted upon or- 
ders over the telephone for discontinuances and reduction 
of service, though requiring written verification for ex- 
tensions and new business. It was doubtless figured that 
the work of reduction and discontinuance would by its 
very nature discover mistakes, if mistakes there were, 
and lead to their immediate correction. But, while the 
rule may have worked well in the main, it resulted in 
this case in the removal of both listings as well as both 
telephones, a matter of at least much irritation to the 
doctor, who had’ upon the giving up of his office at 714, 
moved over to 735-40 and used a station on the P. B. X. 
of the Prairie Life for all of his business, company and 
personal. 

The change of service clerk at the telephone exchange 
took the message from the Prairie Life operator and is 
positive in her testimony that the latter ordered just 
what was done. Examination of her information forms 
and work orders (exhibits 13, 14, etc.) rather confirms 
than discredits her testimony inthis regard. And the 
Prairie Life operator or stenographer does not testify in 
opposition—does not testify at all. True, Dr. McGrew 
testifies that he gave no ordev for such removal or listing. ” 
But he personally gave no order whatever to the de- 
fendant in connection with the removal of his telephones 
at 714. The order was given by the Prairie Life operator: 
It was according to his purpose that the two telephones 
be removed. In his brief he stands sponsor for that part 
of what the girl ordered. Such being the case, he should 
not -be permitted, we think, to repudiate the remainder 
of her order. Reasonable men could not have concluded 
from the evidence adduced that the order for what the 
defendant did was not given upon the authority of the 
plaintiff. 
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Further consideration supports the judgment of the 
district court on other grounds. Considering that the 
withdrawal of plaintiff’s listing was unauthorized, negli- 
gent, and such as to damage him, upon what basis could 
he recover? Clearly, if at all, upon a right to use a sta- 
tion on his company’s 2170 P. B. X. for his own private 
business. But he had no such right. He had no con- 
tractual relation with the defendant and his right to use 
such station was limited entirely to his company’s busi- 
ness. Exhibits 20 and 23 make this obvious: “The right 
of the lessee is to use the instruments and connecting 
wire where the lessor may place them, but not elsewhere, 
nor in connection with another line, under such rules as 
the lessor may from time to time prescribe, for the pur- 
pose of personal wire connection within the zone and with 
persons whom the exchange may connect with him for 
that purpose, upon his own and their business.” 

It is quite possible that the plaintiff habitually used 
the telephone of his company for purposes of his own, 
unconnected with the business of the company of which 
be was the president. Employees and officers of corpo- 
rations commonly do. But this is by sufferance, and can 
work no estoppel against the company furnishing the ser- 
vice, nor establish such persons in a right to said use. 
The plaintiff was not entitled to user or to listing in his 
own behalf, and the denial of the same by the defendant, 
whether intentional or not, cannot be the basis of a re- 
covery in his favor. 

Taking this view of the case, it is quite immaterial that 
exhibit 21, the general supplemental tariff schedule, was 
received in evidence. We believe that the lower court 
committed no error in directing a verdict for the de- 
fendant. 

AFFIRMED. 
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Frep Hans ¥. State OF NEBRASKA. 
FILED NOVEMBER 13, 1922. No. 22508. 


L Oriminal Law: Vespicr: SvurrFicIeNcy oF EvmeNnce. Where the 
evidence is sufficient to justify a jury in believing therefrom 
beyond reasonable doubt that the accused is guilty, the verdict 
will not be set aside because of the mere possibility of his inno- 
cence. 

2. Evidence -xamined, and found sufficient to sustain the verdict 
of the jury. 


3. Oriminal Law: Muisconpuct or Court aNp CounciL: ReEvirw. Al- 
leged misconduct of court and counsel during argument, though 
argued in the brief, will not be considered, in the absence of 
any reference thereto in the record. 


Error to the district court for Douglas county: ALPx- 
ANDER C. TrouP, JuDGE. Affirmed. 


O. H. Walsh and Ray J. Abbott, for plaintiff in error. 


Clarence A. Davis, Attorney General, and Mason 
Wheeler, contra. 


Heard before Morrissgy, C. J., Rose and Day, JJ., 
RepicK and SHEPHERD, District Judges. 


SHEPHERD, District Judge. 

The defendant, Fred Hans, stoutly insists that the 
verdict of his conviction in the trial] court was not sus- 
tained by the evidence, but upon a careful examination 
of the record we are unable to agree with his contention. 

He was charged with receiving stolen property, a Ford 
sedan, belonging to one Rudolph Luttgen, of Omaha. The 
car was taken on the city street, and about three weeks 
later the owner found it in the hands of Alfred Hans, a 
brother of the defendant, who said that the latter had 
recently purchased it. Mr. Luttgen’s identification of his 
property was complete. Indeed, defendant does not seri- 
ously contend that the car was not Luttgen’s, or that it 
was not stolen from Luttgen, but only that he was not 
guilty of stealing it, and that he did not know that it 
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had been stolen when he bought it. He asserted, as did 
his brother, that he had innocently purchased it for $400 
in cash from a J. H. Clark, who had a bill of sale for it 
from Jake Hudspeth, an Omaha dealer in used motor 
vehicles. And in this two of his fellow employees at the 
garage where he worked corroborated him. 

On the other hand, the state showed by testimony, 
both competent and convincing, that the said Clark was 
none other than the said Alfred Hans, and that the de- 
scribed bill of sale from Hudspeth was for an old Ford 
chassis actually bought by Alfred, which bill of sale was 
more or less cunningly altered to show the purchase of 

a sedan instead of such chassis. It further appears by com- 
' petent evidence that the engine number of the sedan was 
obviously defaced and changed, a circumstance which in 
itself infers guilt on the defendant’s part, and also that 
the two brothers were in close association, much in each 
other’s company, living together, and using their cars 
considerably in common. 

From all this, which the evidence was sufficient to es- 
tablish, if believed, the jury were at liberty to find that 
the defendant was guilty of the crime charged. And 
since the issue was fairly submitted under unimpeachable 
instructions, both as to reasonable doubt and otherwise, 
the verdict will not be disturbed. Where the evidence 
is sufficient to justify reasonable men in believing beyond 
reasonable doubt that an accused is guilty, the reviewing 
court will not set aside the finding of the jury because 
of the possibility of his innocence. 

Complaint is made by defendant that the county at- 
torney was guilty of misconduct in his argument to the 
jury, and that the trial judge was remiss in leaving the 
courtroom for a time while such argument was going on. 
But there is no reference to anything of the kind in the 
bill of exceptions, and, being without support in the 
record, it cannot be considered by this court. 

The other assignments of error are not much argued 
in defendant’s brief, and perhaps should not be noticed 
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in this opinion. We have, however, examined them in 
close connection with the record. They pertain to the 
conduct of the case upon trial, and are mainly directed to 
the rulings of the court in the reception of evidence, evi- 
dence as to the sale of the Ford chassis from Hudspeth 
to Clark, and as to the finding of the same at or near 
the Hans home, evidence as to the alteration of the bill 
of sale in question, and evidence as to the identity of 
Clark with Alfred Hans. Such evidence was generally 
competent and material. Nor can we find any ruling in 
the record wherein the court committed reversible error. 
The judgment of the lower court should therefore be, 
and it hereby is 
; AFFIRMED. 


Howarp IF. Bray v. ‘STATE OF NEBRASKA. 
Frrep NovEMBER 25, 1922. No. 22578. 


Evidence examined, and held to support the verdict. Held, further, 
that no prejudicial error is shown by the record. 


Error to the district court for Thurston county: Guy 
‘L. Graves, JupGE. Affirmed. 


A. R. Oleson, for plaintiff in error. 


Clarence A. Davis, Attorney General, and Charles 8S. 
Reed, contra. 


Heard before Morrissey, C. J., AtprtcH, Day, DEAN 
and Lerron, JJ., SHEPHERD, District Judge. 


LETTON, J. 

Howard I*. Bray was convicted of unlawfully being in 
possession of intoxicating liquor in a place other than 
his dwelling-house. The complaint as it appeared in the 
original transcript was defective in several respects, but, 
upon a diminution of the record being suggested, a true 
copy was made a part of the transcript. Several of the 
assignments of error are based upon the defect in the 
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original copy of the complaint, and are now unavailing. 

A witness was allowed to testify that he smelled the 
contents of the bottle and believed it to be intoxicating 
liquor. It is said no sufficient foundation was laid for 
this testimony. The undisputed testimony shows that a 
portion of the contents of the bottle was transmitted, un- 
der seal, to the state chemist, and, by a stipulation in 
the case, his report upon the analysis, which shows the 
- alcoholic contents of the liquid to be 50.6 per cent. alco- 
hol, and that its taste resembled newly distilled whisky, 
was in evidence in the case. The error, if any, was not 
prejudicial. 

Instructions No. 4 and No. 6 are complained of. We 
see nothing erroneous in instruction No. 4. 

It is said instruction No. 6 gave undue prominence to 
the interest defendant had in the result of the case and 
to the weight to be given his testimony. A like instfuc- 
tion has been approved in some states. In Peterson v. 
State, 84 Neb. 76, in which case the judgment was re- 
yersed for prejudicial error in another respect, it was 
said that such an instruction gave undue prominence 
to the fact that defendant’s interest might induce him 
to testify falsely, and the instruction, with others, was 
criticised, but the court said: “We are not inclined to 
reverse the case because of such errors alone.” The 
court seems to have based its strictures upon the instrue- 
tion in the case of Burk v. State, 79 Neb. 241, but it is 
pointed out in that case that the statement criticised 
was referred to in three instructions, and that the fact 
of defendant’s interest in the result of the prosecution 
was thus unduly emphasized and kept prominently be- 
fore the jury, and that by such repetition it would seem 
quite probable that the jury “were led to consider it their 
duty to give his evidence little or no weight in determin- 
ing the question of his guilt.” This it is held was prej- 
udicial error. No such condition exists in this case. 
The general instruction as to credibility of witnesses was 
sufficient, more was unnecessary; but, taking the in- 
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structions as a whole, no error justifying a reversal was 
committed. 
The jury were justified in finding the defendant guilty 
from the evidence. 
AFFIRMED. 


JOHN W. HALL Y. STATE OF NEBRASKA. 
Firep Novemper 25, 1922. No. 22755. 


1. Criminal Law: Error: Review. Alleged errors not brought to 
the attention of the trial court in any way in a motion for new 
trial are not entitled to be considered and reviewed by this 
court. 

2. Evidence examined, and held to support the verdict. 


Error to the district court for Douglas county: 
CHarLes Lesiiz, Jupen. Affirmed. 


J. H. Hanley, M. F. O’Donnell and P. H. McNally, for 
plaintiff in error. 


Clarence A. Davis, Attorney General, and C. L. Dort, 
contra. 


Heard before Morrissey, C. J.. ALDRICH, Day, FLAns- 
BUKG, Rose and Letron, JJ., Repick and SHEPHERD, Dis- 
trict Judges. 


LETTon, J. 

Bradley, Martin & Smith conducted a mail order busi- 
ness dealing in general merchandise at Thirteenth street 
and Capitol avenue in Omaha. The accused had been em- 
ployed by them for several years prior to April 15, 1921. 
He was in charge of the warehouse and shipping depart- 
ment, and had three keys, two of them to outside doors 
and one to an inside door. His connection with the firm 
ceased on April 15, 1921. On that date some police of- 
ficers, in company with Mr. Smith, a member of the firm, 
made a search of the home of accused. At that time, ac- 
cording to Hall’s own testimony, he settled with Mr. 
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Smith for the sum of $1,000, partly evidenced by notes, 
upon which he has paid over $600. Subsequent to Aprii 
15, other goods were missed by Bradley, Martin & Smith. 
On information given to the police department, certain 
police officers were secreted in the building on the night 
of November 21. In the night three men with flash lights 
entered the warehouse, and, after a melee, were arrested. 
On one of them, Monk Trummer, were found three keys, 
one of which, the evidence on behalf of the state tends 
to prove, was one of the original keys furnished to the 
accused when he was employed by the firm, and the other 
two were duplicates of other keys which had been fur- 
nished to him. Another search warrant was sworn out, 
the accused’s house again searched, and a number of ar- 
ticles, among them a rifle, a police revolver, a number of 
ammeters, some gingham, some ladies’ hose, etc., were 
found. These were all identified more or less positively 
as being part of the stock that was in the warehouse 
after April 15. 

The testimony on behalf of the defense is that some 
of the goods had been owned by accused for years, and 
that the other articles had been settled for with Mr. 
Smith on April 21. ‘A number of police officers and Mr. 
Smith testified positively to the fact that they searched 
the house of the accused, and the garage, thoroughly on 
April 21 and that none of these goods were there at that 
time, and other witnesses testify that the goods were in 
the warehouse after that date. On the other hand, de- 
fendant, his wife and his daughter testified that these 
goods were all in the house on April 21, and that the of- 
ficers and Smith only made a very partial search. One 
or two other witnesses testified that they had seen one or 
two of the articles before April 15, 1921, at defendant’s 
house. On this issue of fact the jury found for the state. 

It is asserted that it has not been proved that the 
goods found were stolen goods, or that they were stolen, 
or received with knowledge that they were stolen, in 
Douglas county, Nebraska. We are satisfied that the 
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identification was sufficient as to goods found in the 
house of more than the value of $35. Defendant’s coun- 
se! must have overlooked the fact that several witnesses 
testified that the goods were taken from Bradley, Martin 
& Smith’s place of business, and there is direct testi- 
mony by one witness that this was in Omaha, Douglas 
county, Nebraska. There is also direct testimony that 
Hall’s house is in the same county. Aside from this di- 
rect proof, there is sufficient circumstantial evidence ty 
establish these facts. We have examined the other points 
relied on to establish a failure of proof, and find them 
equally unconvincing. 

The only error assigned in the motion for a new trial 
is that the verdict is not sustained by the evidence. . Sev- 
eral other alleged errors are assigned in the briefs and 
have been considered and held not sufficient to justify a 
reversal; but, in view of the fact that they were not 
called to the attention of the trial court in the motion 
icr a new trial, and hence are not entitled to be reviewed, 
the opinion will not be extended by a discussion of them. 
We are satisfied that no prejudicial error occurred, and 
that there is ample evidence to sustain the verdici. 

AFFIRMPD, 


DEAN S. EXFNER ET AL., APPELLEES AND CROSS-APPELLANTS, 
V. FLORENCE E. REYNOLDS, APPELLANT: INGEBERT 
J. THOMSEN, CROSS-APPELLEE, 


Firep NovEMBER 25, 1922. No. 22619. 


1. Partnership: Dissonution: Manacinc AGENT: CoMPENSATION. 
After a court has dissolved a commercial partnership, stated 
an account between the partners, ordered a sale of the partner- 
ship property and appointed the managing partner to conduct the 
partnership enterprise until the judicial sale is made, he may be 
allowed reasonable compensation for his services under his ap- 
pointment, without regard to his salary as fixed by the partner- 
ship agreement. 


Expenses. In a proceeding to settle the af- 


276 NEBRASKA REPORTS. [Vor. 109 
Efner v. Reynolds. 


fairs of a partnership conducting a newspaper enterprise, the al- 
lowance of the expenses of conducting a subscription contest 
under authority and direction of the court, held not shown to be 
erroneous. 


ApprAL from the district court for Kearney county: 
Witiiam A. DitwortH, JupcE. Affirmed in part and 
reversed in part. 


J. L. McPheely, F. L. Carrico and James & Danley, foc 
appellant. 


C. P. Anderbery and J. H. Robb, for appellees. 


King & Bracken, for cross-appellee. 


Heard before Mornissny, C. J., Rosz, ALDRICH and 
FiLanspureé, JJ., SHEPHERD, District Judge. 


Rose, J. 

The nature of this case was stated in a former opinioa 
as follows: 

“This is a suit in equity for a partnership accounting, 
for a judicial sale of partnership property and for a dis- 
tribution of the proceeds of the sale. The name of the 
firm is the Minden News Publishing Company and its 
business is the publication of a weekly newspaper, called 
‘The Minden News,’ in connection with job-printing. 
There are three partners—Dean S. Efner and his wife, 
plaintiffs, and Florence E. Reynolds, defendant. Plain- 
tiffs reside in Long Beach, California. Defendant resides 
in Minden and is the editress of the Minden News and 
the manager of the partnership. The litigation grew out 
of a controversy over the claim of defendant for compen- 
sation for services. In her answer she joined plaintiffs 
in a demand for an accounting and for the closing of 
the partnership affairs. The material issues are the 
proportionate shares of the partners in the partnership 
property and defendant’s claim for compensation.” Hfner 
vo. Reynolds, 105 Neb. 646. 

In the original accounting the district court allowed 
defendant, the managing partner, $40 a week for her 
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services, notwithstanding an implied partnership agree- 
ment fixing her weekly compensation at $20 and Dean S. 
Efner’s at $5. From the decree allowing $40 a week and 
fixing the proportionate shares of the partners in the 
partnership property, the defendant appealed. The issues 
were determined on appeal as follows: 

“The implied agreement which allows defendant $20 a 
week and Dean S. Efner $5 a week must be respected by 
both of them until the final decree stating the account 
and directing a judicial sale of the partnership property 
is rendered. Plaintiffs’ proportionate share will be 18/25 
and defendant’s 7/25 of the net proceeds.” Efner v. Rey- 
nolds, 105 Neb. 646. 

The original decree of the district court was reversed 
and the cause remanded for further proceedings. In the 
court below a master in chancery to sell the newspaper 
and printing plant was appointed, with directions to keep 
it in operation to prevent losses resulting from a suspen- 
sion of the enterprise. To that end defendant was by 
order of the trial court retained as manager and the 
reasonable value of her services in that capacity was $40 
a week. The property was sold and the sale confirmed. 
The trial court, however, interpreting the opinion on the 
former appeal to limit her salary, while serving under 
the master in chancery, to the amount fixed by the part- 
nership agreement, allowed her $20 a week only. From 
that part of the decree there is an appeal. 

The trial court was in error in limiting the compensa- 
tion of defendant under her new employment to the sal- 
ary fixed by the partnership agreement, which was only 
half the reasonable value of her services in that capacity. 
This limitation was not intimated in the former opinion. 
The contrary is clearly indicated by the following lan- 
guage: 

“The implied agreement which allows defendant $20 a 
week and Dean 8. Efner $5 a week must be respected by 
both of them until the final decree stating the account 
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and directing a judicial sale of the partnership property 
is rendered.” Efner v. Reynolds, 105 Neb. 646. 

This weekly compensation continued during defend- 
ant’s management under the partnership arrangement 
and during the time she voluntarily remained in charge 
to manage the partnership affairs. After the entry of the 
final decree stating the account and directing the judicial 
sale, the plant was operated by the district court, and 
not by the partnership, the master in chancery and the 
manager being court officers subject to judicial control at 
all times. In appointing them and in allowing claims 
for running expenses and for expenses in making the 
sale, the district court was not embarrassed by any part- 
nership agreement as to compensation. While in the 
service of the district court as manager, defendant was 
entitled to the reasonable value of her services, or $40 a 
week. This part of the decree is therefore reversed, with 
a direction to correct the error. 

In a cross-appeal by plaintiffs the allowance of ex- 
penses aggregating $3,072.32 is assailed as erroneous. 
These expenses were incurred by the master in chancery 
in conducting the newspaper plant under the manage 
ment of defendant. They grew out of a contest to pro- 
cure subscriptions to the Minden News, prizes being 
awarded to successful contestants. It is argued by plain- 
tiffs that the contest was unauthorized and illegal, and 
that the expenses incurred in conducting it were not al- 
lowable as legitimate expenses incurred in operating the 
newspaper plant. The principal prize was won by the 
wife of the master in chancery and her participation in 
the contest is criticised. Plaintiffs knew of the contest 
and their excuse for not stopping it was their inability 
to give an injunction bond. The persons conducting the 
contest were officers of the district court and were at all 
times subject to its orders. A bond for an injunction 
was not needed. An application and a proper showing 
were all that was necessary. ‘This step was not taken. 
The master in chancery and the manager acted under 
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the directions of the district court for the benefit of the 
publishing enterprise with a view to increasing its sale 
value. The subscription list was practically doubled 
with a corresponding increase in the value of the Minden 
News as an advertising medium. In addition, the net 
proceeds of the contest amounted to $1,293.96, and of 
this plaintiffs will receive their distributive share. The 
trial court approved the contest and the manner in which 
it was conducted. The evidence sustaizs the allowance 
of the expenses and the record does not present a suf- 
ficient reason for a contrary view. This part of the de- 
eree is therefore affirmed. The judgment below is re- 
versed as to compensation of defendant and affirmed as 
to the expenses of the subscription contest at ans costs 
of plaintiffs. 
AFFIRMED IN PART AND REVERSED IN PAR’. 


DAVE HUKILL ET AL. VY. STATE OF NEBRASKA. 
Futep Novemsper 25, 1922. No. 22656. 


1. Criminal Law: Verpicr: Review. “It is the province of. the 
jury to determine disputed matters of fact in criminal as well 
as in civil cases. The verdict will not be set aside in this court 
upon proceedings in error for want of evidence to support it, un- 
less it is clearly wrong.” Henry v. State, 72 Neb. 252. 


2. Robbery: Surriciency or Eviwence. Evidence examined, and 
held sufficient to sustain verdicts finding defendants guilty of 
robbery. 

SENTENCE. Held, that the sentence imposed upon each 

defendant is in accordance with law and not excessive. 


Error to the district court for Burt county: L. B. 
Day, Juve. Affirmed. 


B. C. Enyart, for plaintiffs in error. 


Clarence A. Davis, Attorney General, and C. L. Dort, 
contra. 
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Heard before Morrissey, C. J., LETTON, ALDRICH, Day 
and FLANSBURG, JJ., Repick, District Judge. 


ALDRICH, J. 

The defendants, Dave Hukill and Roland Shafer, were 
convicted of the crime of robbery in Burt county in No- 
vember, 1921, and sentenced to the penitentiary from six 
years to fifteen years. Defendants prosecute error. 

The first question which is presented to us for consider- 
ation is: Was the evidence sufficient to sustain the ver- 
dict of the jury? This is purely and absolutely a ques- 
tion of fact, and within the realm of fact the jury are 
supreme. Were the defendants present on the night of 
the commission of the crime at the shack occupied by 
Barney Kelso and Jo Shafer? The defendants evade this 
fact by attempting to prove an alibi, which the jury, con- 
sidering it and the other evidence introduced, disbe- 
lieved. As a matter of law they had a right to do this. 
We will not disturb the verdict of the jury where the evi- 
dence is in conflict, unless it is clearly and apparently 
wrong. Two witnesses swore positively, directly and in 
the fullest manner possible to the fact that the two 
defendants broke into their place and, through fear, force 
and violence, robbed Barney Kelso of $24 in cash. The 
evidence shows the defendants unmercifully beat Jo 
Shafer and Barney Kelso with clubs, one of them being 
temporarily stricken unconscious. Shafer was in close 
proximity to the defendant Roland Shafer and was able 
to clearly and positively identify him. In fact, Barney 
Kelso in the bright moonlight clearly and unquestionably 
identified each of the defendants and talked with them. 
Together with all the evidence in the case the jury be- 
lieved what the witnesses for the state said as to the 
actual participation of the defendants, in preference to 
the unsupported evidence of the defendants. It is not 
within the province of this court to say what evidence 
the jury shall believe and what it shall not. It is pe- 
culiarly within their province to believe such testimony 
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as seems to them to be truthful and consistent with the 
facts. 

It is claimed the trial court erred in permitting the 
state to withdraw its rest and introduce the evidence 
of the sheriff, and on its own motion withdraw defend- 
ants’ rest. The court had the right to do this, and there 
was no abuse of discretion to permit the state to offer evi- 
dence in chief, for the record shows that both sides rested 
in the regular manner before arguments to the jury 
were made. This is a statutory right. The statute, sec- 
tion 10144, Comp. St. 1922, provides, among other things: 
“The state will then be confined to rebutting evidence, un- 
less the court for good reason in furtherance of justice, 
shall permit it to offer-evidence in chief.” 

It is a well-established proposition of law that: “The 
order in which a party shall introduce his proof is, to a 
great extent, discretionary with the trial judge, and the 
action of the court in that regard will not be cause for 
reversal when no abuse of discretion is shown.” Basye v. 
State, 45 Neb. 261. 

If the trial judge absented himself during the argu-. 
ment ot counsel and no one’s attention was called to it, 
then his absence was supposed to be by consent of the 
parties and objection is waived. The record does not af- 
firmatively show that the trial judge was not present at 
all times, and if he was absent at any time during the 
arguments, the defendants by not objecting waived their 
right to do so at this time. 

There is also complaint of alleged misconduct of the 
prosecuting attorney. Whatever that may have been it 
should be disregarded, because it is the law of this state 
that, where the only objection by accused to the mis- 
conduct of the county attorney was that he made state- 
ments unwarranted by the evidence, an instruction di- 
recting the jury to disregard such statements left no 
ground for complaint. Hoover v. State, 48 Neb. 184. A 
cautionary instruction was given in the instant case, and 
that cured any error because of misconduct of counsel. 
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We have already discussed the fact that the evidence 
was fully sufficient to justify verdicts of conviction. All 
the material elements of robbery have been fully estab- 
lished and based upon evidence sufficient to satisfy the 
jury. This being a crime against the person, it is very 
serious, especially when accompanied by uncalled for and 
wanton violence upon two old men. The sentence was 
entirely justified _by the evidence and responds to a 
truthful conclusion, especially when it is true that no 
extenuating circumstances were shown and premeditation 
was proved. 

We have gone through the record carefully and are 
unable. to say there was reversible error. Justice was 
done and proper punishment meted out to undoubtedly 
guilty defendants. 

AFFIRMED. 


Lewis W. LITTLEJOHN, APPELLEE, v. JOHN FINK, 
APPELLANT. 
Firep NovEMBER 25, 1922. No. 22122. 


1. Boundaries. The boundary lines between two quarters of a sec- 
tion of land are ascertained by drawing straight lines between 
the opposite quarter-section corners. . 


Lost Corner: REESTABLISHMENT. Where the quarter 
‘corner ‘of a section ‘bordering on thé north or west township 
line is lost, and its location cannot be identified, it is reestab- 
lished by first determining the section corners-on the side where 
the lost corner is sought to be reestablished, and then locating 
the quarter corner at a peint on a line connecting the section 
corners so as to divide the actual distance between the section 
corners in the same proportion as the field notes purport to di- 
vide it. 


GOVERNMENT CORNERS, Government corners fixed by a 
United States surveyor at the time of the original survey will 
control the field notes of the survey made at the time, and will 
control the field notes or courses and distances’ of any subse- 

quent survey. 


oe 
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4. Evidence examined, and held to Besant an issue of fact to be 
submitted to a jury. 


APPEAL from the district court for Scotts Bluff county : 
‘RaLteH W. Hosart, JUDGE. Reversed. 


Morrow & Morrow, for appellant. 
A. R. Honnold and Robert G. Simmons, contra. 


Heard before Morrissgy, C. J., Lerron, Rose, ALDRICH 
and Day, JJ., Repick and SHEPHERD, District Judges. 


Day, J. 

This is an action in ejectment to recover the posses: 
sion of a strip of land containing about 27 acres along the 
boundary line between the S. W. 14 and the N. W. 14 of 
section 2, township 22, range 55, in Scotts Bluff county. 

At the close of ‘the testimony, on motion of the plain- 
tiff, the court directed the jury to return a verdict for 
the plaintiff, which was done, and thereafter judgment 
was rendered for the plaintiff. Defendant appeals. 

The defendant contends that there was a conflict in 
the evidence upon the issues of fact, and that, therefore, 
the court erred in not submitting such issues to the 
jury. The record shows that the plaintiff is the owner of 
the S. W. 4% and the defendant the owner of the N. W. 
14 of said section. The dispute betwen the parties arises 
over the proper location of the dividing line between 
their respective quarter sections. 

For the purpose of a clearer understanding of the 
claims of the respective parties and the discussion of the 
evidence, we present herewith a diagram, to which refer- 
ence will be made. The ‘strip of land in dispute may be 
designated by the lines connecting the points A, B, C and 
D on the diagram. _ 
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There is no dispute in the record as to the location 
of the southwest and southeast corners of the section. 
Both parties agree that the original government corners 
are properly located at the points designated on the dia- 
gram by the letters N and R. There is a controversy as 
to the proper location of the northeast and northwest cor- 
ners of the section, and also as to the location of the 
east and west quarter corners. The courses and dis- 
tances of the original field notes place the northeast 
corner of the section 79.60 chains north of the southeast 
corner, designated on the diagram by the letter Z: 
and, in like manner, the northwest corner is located 
79.87 chains north of the southwest corner at the 
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point indicated by the letter X. Straight exterior 
lines connecting the points N, R, Z and X form a 
parallelogram coinciding with the courses and distances 
as shown by the original field notes. The testimony 
shows that, when this section, together with other lands 
in the immediate vicinity, was settled upon, the cor- 
ners as above indicated were taken to be the true cor- 
ners of the section. The settlers within this section 
built their fences, laid out roads, cultivated their lands, 
and made improvements thereon, upon the theory that 
the section embraced land as indicated by the field notes. 
The defendant in entering his land located his northwest 
corner at the point X, and built his north fence along 
the line from X to Y. He also constructed a fence along 
his south line from A to B, approximately 40 chains 
north of the south boundary line of the section. The 
west quarter corner as fixed by the field notes was at 4 
point 40 chains north of the southwest corner of the 
section, and 89.87 chains south of the northwest corner 
of the section. The field notes also located the east 
quarter corner 40 chains north of the southeast corner 
and 39.60 chains south of the northeast corner of the 
section. On the diagram these quarter corners are lo- 
cated at the points E and A. The settler upon the south- 
east quarter built his north fence on the line between 
the points E and B, and also built his house at the point 
indicated by a square a few rods south of this fence line, 
and a few rods west of the line connecting the points R 
and Z. 

In 1906 the United States reclamation service made a 
survey and plat of this section, together with many 
others, for the purpose of determining what lands were 
under the Tri-State canal. These surveyors, in examin- 
ing the land in this section, found what they concluded to 
be the original government monuments designating the 
northeast and the northwest corners of the section. These 
monuments were located at the points J and G, over 900 
feet south and a few rods west of the points indicated by 
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Z and’ X. The testimony shows that these surveyors 
were unable to find any original east and west quarter 
corners; that they thereupon proceeded to locate the 
quarter corners along the lines connecting the points 
R and J, and N and G, according to the proportional 
rule, at the points K and M, and erected concrete blocks 
to designate these corners. The distance between the 
points R and K is 2,182 feet, and from K to J, 2,160 
feet. The distance between the points N and M is 2,162 
feet, and from M to G, 2,156 feet. It will be observed 
that the section, as fixed by the reclamation survey, is 
ccnsiderably short of a full section. After the reclama- 
tion survey, the defendant, on the theory that the lines 
made by such survey were the true boundaries of the sec- 
tion, established his south boundary along the line indi- 
cated by the letters D and C. 

The issue to be determined turns upon the proper lo- 
cation of the east and west quarter corners, as the line 
connecting these two points forms the boundary line be- 
tween the north and south half-sections. 

The field notes of the original survey show that the 
east and west quarter corners of this section were estab- 
lished at the points indicated on the diagram by the let- 
ters IZ and A, and monuments consisting of mounds, pits 
and stakes were erected. The field notes also show that 
the northeast and northwest corners were established ani 
pits, mounds and stakes erected. 

Upon the trial there was testimony which tended to 
show that the original government corners were located 
at the points designated by the letters Z and X on the 
diagram, and, while there is no positive testimony that 
monuments such as the field notes describe were ever 
found at these corners, still we think the evidence suf- 
ficient to present an issue of fact for the jury’s deter. 
mination as to whether the original corners were located 
at the points Z and X. In support of this view, some 
of the early settlers testified that they were considered 
as original corners; the original entrymen, the defend- 
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ant among them, made their entries and proved up on 
their lands upon the theory that these points were origi- 
nal corners; and, in addition, the corners thus designated 
are at the points where the field notes would place them. 
On the other hand, the reclamation surveyors who sur- 
veyed this section, as well as other witnesses, testified 
that pits and mounds tallying with those described in 
the original survey were found at the points J and G, 
and in their opinion these were the original corners. 

There is this further fact which must be considered. 
Plaintiff’s witness Reige testified that in 1885 he saw “1 
quarter corner on the east line of the section, the mark- 
ing corresponding with the monuments erected by the 
original surveyors; that Jater he was present with Mc- 
Coskey, who surveyed the line, and that McCoskey lo- 
cated the east quarter corner at the point E where the 
witness had previously seen the original pits and mounds. 
McCoskey testified that at that time he located the quar- 
ter corner at the point E, but later concluded he was 
mistaken. The reclamation surveyors found no east quar- 
ter corner, and therefore located the east quarter corner 
according to the proportional rule at the point K on 
the diagram. If the east quarter corner be established 
at the point E, and the west quarter corner at M, the 
boundary line would be the line connecting these two 
points, and a part of the land in controversy would be- 
long to the plaintiff, and a part to the defendant. 

There is no testimony that ‘the original west quarter 
corner was found. That corner would be located under 
the proportional rule, hereinafter considered, at the point 
A or M, depending’ on whether the northwest corner 
of the section be established at X or G. 

The plaintiff argues that, in any aspect which may 
be taken of the evidence’ as to the location of the dis- 
puted cornérs, the trial court was right in directing a 
verdict for the plaintiff. It is his contention that the 
southeast and southwest corners being known original 
corners, and conceding that the quarter corners are lost, 
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the quarter corners are established by measuring north 
from these known corners 40 chains as indicated in the 
field notes, and establishing the quarter corners at such 
points, thus leaving any loss or gain upon the north 
quarter section. This rule would throw the disputed 
land in the southwest quarter of the section. Although 
there is respectable authority sustaining this conten- 
tion—one of the leading cases being Knight v. Elliott, 
57 Mo. 317—we think that the weight of authority, as 
well as the better reason, is to the contrary. 

The rule promulgated by the general land office, as 
well as text-books on the subject of surveying, and the 
weight of judicial decisions sustain the view that, where 
the quarter corner of a section bordering on the north 
or west township line is lost, and its location cannot be 

entified, it is reestablished by first determining the true 
section corners on the side where the lost corner is 
sought to be reestablished, and then locating the quarter 
corner at a point on the line connecting the section cor- 
ners, so as to divide the actual distance between the 
section corners in the same proportion as the field notes 
purport to divide it. Hawes, Manual of United States 
Surveying, p. 128; General Land Office Rules, Revision 
of June, 1909, Rule 49; Hodgman, Land Surveying, p. 
282; Martz v. Williams, 67 Ill. 306; Jones v. Kimble, 19 
Wis. 452; James v. Drew, 68 Miss. 518. While possibly 
not necessary to a decision of the case, the rule is recog- 
nized in Brooks v. Stanley, 66 Neb. 826. 

In passing, it may not be amiss to say that the pro- 
portional rule applies only to sections bordering on the 
north or west of the township, and that any excess or 
deficiency arising in an interior section is divided equally. 

The rule of law is well settled that government cor. 
ners fixed by a United States surveyor at the time of the 
original survey will control the field notes of the survey 
made at the time, and will control the field notes or 
courses and distances of any subsequent survey. Such 
corners, if identified by proof, are the best evidence of 
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where the line should be. Knoll v. Randolph, 3 Neb. 
(Unof.) 599; Harris v. Harms, 105 Neb. 375; Halley v. 
Harriman, 106 Neb. 377. 

Applying the proportional rule to the present case, 
and assuming for the purpose of illustration that the 
northwest corner of the section is located at the point 
designated G, the west quarter corner would be deter- 
mined as follows: As 5,271.53 feet (the length of the 
line as indicated by the original field notes) is to 4,318 
feet (the length of the line of the new survey), so 40 
chains or 2,640 feet (the length of the plaintiff’s line as 
called for in the field notes) is to 2,162 feet (the length 
of the line under the new survey). Omitting some small 
fraction, the west quarter corner would, therefore, be 
placed 2,162 feet north of the southwest corner, and 
2,156 feet south of the northwest corner. 

Considering all the testimony, we think there is such 
conflict that the issues should have been submitted to 
the jury; and we conclude that the trial court erred in 
peremptorily instructing the jury to find for the plaintiff. 

REVERSED AND REMANDED. 

Morrissey, C. J.. and Repick, District Judge, dissent. 


In RE Estate or Ropertson C: Martin. 
Saran WILLIAM MARTIN, APPELLANT, V. SARAH Ey 
MaRTIN ET AL., APPELLEES. 


FILep NOVEMBER 25, 1922. No. 22404. 


1. Wills: Revocation By ImpLication: Drvorce. A divorce and 
settlement between husband and wife, which agreement pro- 
vides that the husband shall pay to the wife $2,500 as permanent 
alimony, held in legal effect to have foreclosed the claim of the 
wife to the property rights of the husband, and to have given 
rise to an implied revocation of his previously executed will. 


ResputtaL. When the circumstances are in- 
sumdlent to show that an express reservation or understanding, 
preserving the will, entered into the agreement or settlement 
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between the parties, a showing of an affectionate attitude on the 
part of the husband toward the wife at the time of the di- 
vorce and settlement, or that he then had a mere inteation that 
the will should stand, is insufficient as tending to rebut the 
implication that his will has been revoked. 

Circumstances occurring after the revocation 
is weseuiied to have taken place cannot be resorted to as an aid 
to determine whether there has been, in fact, a revocation. 


APPEAL from the district court for Douglas county: 
CHARLES A. Goss, JUDGE. Affirmed. 


Weaver & Giller and Atwood, Wickersham & Hill, for 
appellant. 


William L. Dowling and Baker & Ready, contra. 


Heard before Lerron, Ross, AxpricH, Day anil 
FLANSBURG, JJ., Repick, District Judge. 


FLANSBURG, J. 

This was a proceeding, originally brought by Sarah 
William Martin in the county court of Douglas county, 
to probate the will of her deceased husband, under the 
terms of which she was sole beneficiary. The contestants 
are the father and mother of the deceased. In both the 
county court and on appeal in the district court, the 
probate of the will was disallowed on the ground that 
there had been a revocation implied by law, as a result 
of a divorce and property settlement had between pro- 
ponent and her husband, subsequent to the execution of 
the will. Proponent brings an appeal here. 

Sarah William Martin, the proponent, and Robertson 
C. Martin, the testator, were married in 1908, and made 
their home in Omaha. In the forepart of September, 
1912, it appears that Mrs. Martin went to her mother’s 
home at Montgomery, Alabama. The record does not 
show that there was, then, any domestic difficulty; nor 
that Mis. Martin left her husband with the understand. 
ing that she was not to return; nor that a separation 
or severance of the bonds of matrimony was at that time 
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in the least contemplated. She does testify that after 
her departure at that time they never again lived to- 
gether as husband and wife. But when their domestic 
difficulties began, or what they were, does not affirma- 
tively appear. However, there is in evidence a letter, 
written by Mr. Martin to Mrs. Martin and mailed about 
two weeks after she left for Alabama, and in that there 
is no mention of any separation, nor any intimation of 
domestic difficulties; but, on the contrary, the letter is 
written in very endearing terms, as a letter between hus- 
band and wife where a happy relation exists and where 
nothing has come between them. With the letter was 
inclosed a copy of the will, which is now the subject of 
this action. It is argued by counsel for proponent that 
the record shows that the will was made after. the parties 
had agreed to separate, and nad in fact separated, know- 
ing that they could not live together longer as husband 
and wife. We do not believe the record bears out that 
fact. On the contrary, the record is entirely silent as 
to any domestic difficulties, or contemplated difficulties, 
existing between the husband and wife at the time of 
the execution of the will. 

By the terms of the will Mrs. Martin was given all the 
property of the testator, including “a farm of 160 acres 
in Stanton county, Nebraska.” Immediately after its 
execution, it was transmitted by the testator to the 
county judge of Douglas county, where it was placed on 
file. As has been said, a copy of this will was inclosed 
in the letter above mentioned and sent to Mrs. Martin, 
in Alabama. 

It appears that Mrs. Martin, after her departure in 
1912, continued to live with her mother; that her hus- 
band sent her a monthly allowance of from $50 to $60, 
and that the parties carried on a correspondence. 

In the spring of 1914 Mr. Martin visited his wife at 
her mother’s home, then in Nashville, Tennessee. At 
that time the record for the first time shows that a di- 
vorce was considered. On July 3, 1914, a decree of di- 
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vorce was entered in favor of the wife. Though no pro- 
vision was made in the decree for alimony or a settle- 
ment of property rights, the parties did, on the same 
day, enter into a written agreement with one another, 
wherein it was recited that, whereas a divorce proceed- 
ing was pending and a decree would probably be entered, 
“the following agreement with reference to alimony is 
entered into: 

“Robertson C. Martin shall pay to Sarah William Mar- 
tin an aggregate sum of $2,500; $100 of which has here- 
tofore been paid and the balance of which shall be paid 
at the rate of $50 a month upon the first of each and 
every month, commencing August 1, 1914, and continuing 
until the full amount of the balance of $2,400 has been 
paid, providing that if Sarah William Martin shall marry 
before the said full amount of the balance of $2,400 is 
paid, then and in such event the payments which have 
not accrued theretofore shall cease to be due and pay- 
able.” 

Mr. Martin was further required to pay attorney’s 
fees and court costs, and to secure the $2,500 payment 
by a first mortgage on the 160-acre farm in Stanton 
county, or by a bond with satisfactory surety. Neither 
party remarried, and the payments provided for by this 
contract were made as had been promised. On June 24, 
1920, Mr. Martin died. 

By the agreement he was required to pay her $2,500. 
That was the amount which the parties agreed between 
themselves should be a sufficient total amount of per- 
manent alimony. What relation that amount bore to the 
total value of his property, or what his earning power 
was, does not appear. The amount was no doubt ar- 
rived at after a consideration of the value of Mr. Mar- 
tin’s property and his ability to pay, and the agreement, 
though it does not expressly by its terms state that it is 
to be a full settlement of property rights, does have, in 
law, that effect. There was nothing in this agreement, 
nor in the record of the divorce proceeding, indicative of 
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any reservations, which would show that the proponent’s 
rights under the will were to be preserved or continued; 
on the other hand, the separation was complete and the 
accounting with one another full and comprehensive. The 
divorce and the agreement are sufficient to raise a clear 
presumption that the parties were for all time providing 
for a severance of their marriage tie, and for a complete 
settlement of all pecuniary obligations and property 
rights without any reservations. Under our decision in 
In re Estate of Bartlett, 108 Neb. 691, this change in 
circumstances, subsequent to the execution of the will, 
is sufficient to work a revocation of the will by implica- 
tion of law. 

It is contended by the proponent that the continued 
affection, as well as the positive declarations of the 
testator, subsequent to the divorce, shows that he had no 
actual intention of revoking the will, and that an im- 
plied revocation, if any, would have been by these facts 
destroyed. It appears from the testimony of Mrs. Smith- 
son, proponent’s mother, that in 1916 the testator, who, 
it appears, was a dealer in live stock, made a trip or two 
to Chicago, where proponent and her mother were then 
living, and that while there he called upon them; that 
for two or three days the three of them had dinner to- 
gether and attended theaters. She testified that Mr. 
Martin had never lost his affection for his former wife, 
and that he, at that time, stated that he was worried 
about her health; that he told witness not to worry, thar 
he would always take care of Sarah; that he had made 
a. will and left her all of his property and that the will 
was filed in the courthouse in Omaha. Mrs. Smithson 
said she asked what his father would say, and that he 
replied that his father had nothing to do with it; that 
“They tell me he is a millionaire. * * * He is well off.- 
His children are provided for, and I want to know that 
my wife is cared for;” that he said, “She is my wife,. in 
the sight of God, and always will be,” and stated that 
the reason he did not want his father to have his prop- 
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erty after his death was because “his father had giveu 
him as a boy, or a young man, that was just before he 
was of age, the awfulest whipping anybody ever gave a 
living mortal;” that witness said to testator, “You must 
forgive your father,” and he replied, “I will try, but I 
never can forgive (forget) it.” 

It is the proponent’s contention that the evidence 
shows that the testator had never, at any time, lost his 
affection for her, and that the statements made to her 
mother affirmatively show that he never intended that 
his will should be revoked, but rested firmly in the be- 
lief that he had provided for her and that she would so 
be taken care of. 

When the circumstances are insufficient to show that 
an express reservation or understanding, preserving the 
will, entered into, the agreement or settlement between 
the parties, a showing of an affectionate attitude on the 
part of the husband towards the wife at the time of the 
divorce and settlement, or that he then had a mere in- 
tention that the will should stand, is incompetent as 
tending to rebut an implied revocation of his will. Will 
of Battis, 148 Wis. 234; Wirth v. Wirth, 149 Mich. 687; 
Donaldson v. Hall, 106 Minn. 502. 

Circumstances occurring after the revocation is pre- 
sumed to have taken place cannot be resorted to as an 
aid to determine whether there has been, in fact, a revo- 
cation. Declarations made by the testator after the di- 
yorce and settlement cannot, by reverting back, modify 
the effect of a state of facts which was at the time suf- 
ficient. To allow that to be done would indeed make un- 
stable, if not utterly destroy, the rule itself. Where the 
acts, therefore, of the testator, subsequent to the oc- 
currence of facts which work an implied revocation, are 
- not sufficient, under our laws, to accomplish a republica- 
tion of the will, we believe that the revocation must be 
held to stand. 

The judgment of the lower court is therefore 

ALDRICH, J., dissents. AFFIRMED. 
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Harry H. Abairk ET AL., APPELLANTS, V. WALTER E. 
MILLER, TREASURER, APPELLEE. 


FILED NoveMBer 25, 1922. No. 22702. 


1. Statutes: Construction. Statutes should be construed as hav- 
ing a prospective operation only, unless a retrospective effect ‘s 
exoressly declared or is necessarily implied from the express 
provisions. 


2. Taxation: INTANGIBLE Prorerty: Prospective Srarute. The 
section of the statute (Comp. St. 1922, sec. 5884) providing that 
intangibles, as defined by the statute, should be separately listed 
and should be taxed at 25 per cent. of the mill rate levied on 
tangible property, held to be prospective only in its operation 
and not to apply to notes and bonds which were listed for tax- 
ation on April 1, 1921, before the enactment in question had 
gone into effect. 

Under the old law, the ‘status of per- 

sonal mROperty (Sr the purpose of taxation had become fixed on 

April 1, 1921, and this status was not affected by the new law 

which went into effect on July 28 of that year. 


AppEaL from the district court for Dakota county: 
Guy T. Graves, JupGe. Affirmed. , 


William P. Warner and Sidney T. Frum, ‘for appel- 
lants. 


Clarence A. Davis, Attorney General, Charles S. Reed 
and George W. Levine, contra. 


Heard before MorrissEy, C, J.. ALDRICH, Dan, Day 
and Frianspureé, JJ., Repick and SHEPHERD, District 
Judges. 


FLANSBURG, J. 


This case calls for an interpretation of section 5884, 
Comp. St. 1922, providing for a special rate of taxation 
for certain properties which are described in the statute 
as “intangibles.” The enactment (Laws 1921, ch. 133, 
art. VIII) carried. no emergency clause and became a 
law on July 28, 1921. It provided: 
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“Moneys, gross credits, including corporation shares 
or stocks, * * * notes, * * * accounts, * * * securities, de- 
bentures, bonds, * * * shall be separately listed and shall 
be taxed on the basis of twenty-five per cent. of the mill 
rate levied upon tangible property.” 

The appellants, trustees of the estate of Marion O. 
Ayres, complain that certain notes and bonds, belonging 
to the estate and in their custody, which were, in fact, 
intangible properties, within the terms of the statute, 
were returned for taxation at their full value and were 
not separately listed or scheduled, as required by the 
act, and were assessed at the same full rate as other 
personal property, and not at 25 per cent. of that rate. 

The question presented is whether or not the statute 
in question was intended to apply and govern the rate 
of taxation on “intangibles” for the year 1921. The trial 
court held that the statute was not operative as to per- 
sonal property listed before the statute went into effect, 
and that the notes and bonds belonging to the estate of 
Marion O. Ayres were therefore properly assessed at the 
same rate as all other personal property, since such was 
according to the provisions of the law existing prior to 
the enactment in question. 

The matter resolves itself, in short, to this; whether 
or not the statute is to be interpreted as retrospective or 
prospective in its effect. 

It is necessary to consider the provisions of the law, 
existing in the year 1921, which pertain to the scheduling 
and assessing of personal property, and to determine 
how far the assessment for the year 1921 had actually 
progressed at the time the statute in question became ef- 
fective, on July 28. The law at that time required that 
a person list for taxation the property of which he was 
owner, or which he held in trust, on April 1 of the year 
in which the property was to be assessed. Rev. St. 1913, 
sec. 6339; Wood v. McCook Water-Works Co., 97 Neb. 
215. These property lists were required to be transmit- 
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ted to the precinct assessor, whose duty it was to com- 
plete the assessment rolls, schedules and lists in his pre- 
cinct and deliver them to the county assessor not later 
than the last Monday in May of that year. The county 
assessor was required to complete his revision of these 
lists and file them with the county clerk on or before the 
second Monday in June. Rev. St. 1913, sec. 6431. On 
the first Tuesday after the second Monday in June the 
statute required the county board of each county to sit 
as a board of equalization (Rev. St. 1913, sec. 6437), and 
the county assessor, after equalization, was required to 
prepare an abstract of the assessment roll and to forward 
it to the state board of equalization on or before July 10 
of the same year. Rey. St. 1913, sec. 6442. The state 
board of equalization was required to meet on the third 
Monday of July (Rev. St. 1918, sec. 6447), and, after 
the state board had completed its work of equalization, 
both the county board and the state board were author- 
ized to then fix the tax Jevy. Rev. St. 1913, secs. 6450, 
6456. On or before the first Monday in August of such 
year the state board was required to transmit to the 
county clerk of each county a statement of the rate of 
taxation required for the general and other state taxes. 
Under these provisions of the statute the proceedings for 
the assessment of property and the levy of taxes would 
be, to a large extent, completed by the time the statute 
in question, containing the specific provision with regard 
to the taxation of intangibles, would go into effect; that 
is, on July 28, 1921. 

Before the taxing authorities can fix the amount of a 
levy, it is necessary, as a basis for their action, that there 
he some official estimate of the value of all property sub- 
ject to the tax, and a determination of the apportion- 
ment. In all the proceedings taken in the year 1921. 
prior to July 28 of that year, there was no statute then 
requiring that intangibles should be listed separately, 
nor that they should bear a special rate of tax. Boards 
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of equalization, acting under the laws as they then ex- 
isted, unless they should interpret the statute in question 
as retroactive, would estimate the value of property for 
the purpose of the tax, and arrive at the apportionment 
and equalization of the tax, based upon the schedules 
and lists as made up under the then existing laws. When 
the statute in question, affecting intangibles’ went into 
effect on July 28, the basis for the tax levy would so fac 
have ripened into a finality that intangibles could not be 
separated and taxed as distinct and apart, under the pro- 
visions of the 1921 law, without then revising and work- 
ing over all the work that had up to that time been done 
in the gathering of property schedules, valuations and 
equalization, for in all those steps intangibles would have 
been classed as personal property bearing the same rate 
of taxation as other personal property generally. 

There is nothing in the statute which indicates that it 
was to have a retroactive effect. It declares that in- 
tangibles “shall be separately listed and shall be taxed 
on the basis of twenty-five per cent. of the mill rate 
levied upon tangible property.” The legislature recog- 
nized the necessity of a separate listing and valuation of 
intangibles as a basis for the final levy. But surely it 
was not intended that in anticipation of the new statute, 
which would not go into effect until July 28, the taxing 
authorities should make the necessary changes in their 
iwnethod of procedure, beginning with April 1 of that 
year; nor, on the other hand, that after the law should 
go into effect, on July 28, all the steps taken up to that 
time by the taxing authorities of the state should be re- 
vised and altered so that a separate listing of intangi- 
bles should be made and the tax levy determined upon 
that new basis. 

Under the old law the status of personal property for 
the purpose of taxation had become fixed on April 1, 
1921. This status we do not believe was affected by the 
new law. It is a general rule of construction that stat- 
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‘utes should be construed as having a prospective oper- 
ation only, unless a retrospective effect is expressly de- 
clared or is necessarily implied from the express pro- 
visions. 36 Cyc. 1205. The statute in this case must, we. 
believe, be interpreted as prospective in its effect, and 
its meaning to be that, from and after July 28 intangi- 
bles shall be listed separately whenever it is required, 
under the law, that personal property be listed for tax- 
ation, and that, from and after the time for that listing, 
such property shall be entitled to the special tax rate. 
A case very similar to the one at bar, where a like de- 
cision was reached, is that of Dodge v. Nevada Nat. Bank, 
109 Fed. 726, approved in Air-way Electric Appliance 
Corporation v. Archer, 279 Fed. 878. See, also, New 
York Railways Co. v. City of New York, 218 N. Y. 488. 
This interpretation disposes of the case, and it is un- 
necessary to pass upon the other questions presented, or 
whether or not the form of action here was maintainable. 
The judgment of the lower court is therefore 


AFFIRMED. 


Security State BANK, APPELLANT, V. Water E. 
MILLER, TREASURER, APPELLEE. 


FILED NovEMBER 25, 1922. No. 22703. 


AppEAL from the district court for Dakota county: 
Guy T. Graves, JupGe. Affirmed. 


William P. Warner and Sidney T. Frum, for appel- 
lant. 


Clarence A. Davis, Attorney General, Charles 8S. Reed 
and George W. Leamer, contra. 


Heard before Morrissey, C. J., ALDRICH, Dean, Day 
and FrLanssure, JJ., Repick and SHEPHERD, District 
Judges. 
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FLANSBURG, J. 


This case involves a complaint as to the taxation of 
certain bank stock listed in April, 1921, and which was 
not given the benefit of the special rate of tax provided 
by section 5884, Comp. St. 1922. 

The decision in Adair v. Miller, ante, p. 295, holding 
that the statute is prospective only in its operation, dis- 
poses of this case, and the judgment of the trial court 
is therefore 


AFFIRMED. 


Tracy C. ReWICK, APPELLEE v. Dierks LUMBER & COAL 
COMPANY, APPELLANT. 


Firep NoveMBER 25, 1922. No. 22115. 


1. Fraud: Danacres: Evipence. In an action for false representa- 
tions, where it is claimed that plaintiff was entitled under con- 
tract to receive par, earned dividends, and undivided surplus 
upon sale of his stock, but that he was induced to take less by 
fraud of defendant, the contract is properly received in evidence 
for the purpose of showing amount of plaintiff's damages. 


VALUE OF Stock: STATEMENTS or Orricers. In making 
a contract for the sale of his stock to the corporation, a stock- 
holder may rely upon statements of an officer thereof as to the 
value of the stock as representations of fact. 


38. Evidence: VaLue or Stock: STATEMENTS BY Experts. On the 
question of the value of corporate stock, statements prepared by 
expert accountants employed by the corporation, forming part 
of the records of the same and acted upon by the corporation 
as correct statements of its financial condition, are receivable in 
evidence as admissions against interest. . 


F'aLs—E REPRESENTATIONS. In an action for false repre- 
sentations, while the questions are finally for the jury, plaintiff 
may be permitted to testify that he believed and relied upon such 
representations. 


5. Fraud: Vature or Srock: Evipence. While it is proper upon 
cross-examination, for the purpose of testing the opinion of a 
witness as to the value of corporate stock, to inquire as to his 
knowledge of other sales made about the same time, evidence of 
such sales is not admissible as substantive proof of such value. 
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APPEAL from the district court for Lancaster county: 
FREDERICK E. SHEPHERD, JUDGE. Affirmed. 


J. S. Kirkpatrick and M. L. Hasterday, for appellant. 
Peterson & Devoe, contra. 


Heard before Morrisszy, C. J., LEYTON, ALDRICH -and 
Day, JJ., Revick, District Judge. 


Repick, District Judge. 


Action to recover damages for false representations. 
Petition alleges that plaintiff while in its employ en- 
tered into a contract June 28, 1906, with defendant, 
whereby he agreed to sell and defendant agreed to pur- 
chase any stock owned by plaintiff in defendant com- 
pany, in case plaintiff left their employ, at its value to 
be agreed upon by the parties or by arbitration; “pro- 
vided: that the value so determined shall not be less than 
par, earned dividends, and undivided profits;” that about 
May 1, 1918, plaintiff was about to leave the employ of 
the defendant, and sold to defendant 72 shares of stock 
held by plaintiff for $225 a share; that plaintiff was in- 
duced to make the sale at that price by false representa- 
tions on the part of the defendant that the “value of 
said stock did not exceed $225 a share.” and “falsely and 
fraudulently concealed from plaintiff by the aforesaid 
false statements * * * what the value of the stock was;” 
that at the time of the sale the value of the stock com- 
puted at par, plus earned dividends and undivided profits, 
and its actual value was $335.73 a share, and asked judg- 
ment for the difference, $7,972.56. Defendant answered 
admitting its incorporation and denying all other allega- 
tions of the petition. Trial to a jury resulted in a ver- 
dict for plaintiff for $4,050, and defendant appeals. 

Error is assigned on overruling defendant’s motion to 
make the petition more definite and certain by stating 
the actual value of the stock and by setting out what 
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false representations as to the value were made. The 
petition alleged the actual value at $335.73 and the false 
representation that its value was $225. This was suf- 
ficient. 

Error is claimed in the reception in evidence of the 
contract referred to in the petition, that it was immate- 
rial and irrelevant. Defendant’s position seems to be 
that at the time of the sale of the stock the parties dealt 
without reference to the contract; this was one of the 
litigated questions. It was perfectly competent for the 
parties, by the terms of the contract itself, to agree as to 
the value of the stock, and such an agreement, fairly 
made, would render the contract immaterial; but plain. 
tiff claims he was induced to enter into the agreement 
of sale by fraud and that thereby he lost the benefit of 
his contract; and it seems clear that on plaintiff’s theory 
the contract was quite material to show what he was en- 
titled to receive for his stock and how much he was dam- 
aged. It will be noted that, in the absence of this con- 
tract, plaintiff's measure of damages would be the dif- 
ference between the amount he received and the market 
value of the stock; with the contract, the second term of 
comparison is par, unearned dividends, and undivided 
profits. Moreover, it appears from the evidence that, at 
the date of the transfer of the stock, the contract was 
eanceled. “This contract is hereby canceled April 27, 
1918. Tracy C. Rewick.” There was ample evidence to 
support a finding that the parties were dealing with the 
contract, and it was properly received in evidence. 

On the question of the value of the stock, there were 
received in evidence audits by expert accountants show- 
ing condition of defendant’s business December 31, 1916, 
1917, and 1918. Defendant claims these were incompe- 
tent, although conceding that the books of defendant 
would have been competent. These audits were procured 
to be made by defendant, were a part of its records, and 
were used by it in securing credit at the banks, for in- 
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formation to commercial agencies, and as bases for in- 
come tax reports to the government. They were com- 
piled from the accounts of defendant, a resumé of what 
the books showed as to the financial condition of defend- 
ant, and were receivable as admissions against interest 
on the plainest principles. They showed the net assets 
of the company, which tended to establish the value of 
the stock, as well as the price plaintiff was entitled to 
receive under his contract. These statements, being rec- 
ords of defendant, procured and acted upon by it, as cor- 
rect statements of the condition of the company’s affairs, 
were evidence as against defendant, of equal probative 
value as the books and accounts themselves from which 
they were compiled. 

Complaint is made that plaintiff was permitted to tes- 
tify that he relied upon the statements alleged to be 
false and believed them. These, of course, were ques- 
tions for the jury, but in this class of cases, contrary to 
the general rule, evidence of the state of mind of the 
party is admissible. Arnstine Bros. & Mier v. Treat, 71 
Mich. 561. Defendant offered to prove a number of stock 
sales from 1915 to 1918 as showing the value of the stock, 
and the refusal of the court to receive this evidence is as- 
signed as error. Such evidence is clearly incompetent. 
Union P. R. Co. v. Stanwood, 71 Neb. 158. 

Objections to the instructions are made, some of which 
we will refer to. By No. 4 the court instructed the jury 
that, the corporation having received the benefit of the 
purchase of plaintiff’s stock, it was bound by any repre- 
sentations of its officer whether he had authority or not 
to make them. Tt is not contended that this is not the 
law, but that there was nothing in the case calling for 
it, and that it had a tendency to prejudice the jury; but 
defendant’s officer testified that he was not authorized to 
buy the stock, and this justified the instruction. 

Appellant contends the jury should have been in- 
structed that the representation must have been known 
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to be false; but that is not the law of this state. Gerner 
v. Mosher, 58 Neb. 135, 149. Also that the representa- 
tion as to the value was only an opinion; the representa- 
tion having been made by a superior officer of the com- 
pany as to a fact supposedly within his knowledge, the 
truth of which could only be learned by an investigation, 
plaintiff had a right to rely upon it. Foley v. Holtry, 43 
Neb. 133; Ludowese v. Amidon, 124 Minn, 288. 

A number of other errors are assigned; but, while we 
have carefully considered them all and read the record 
and appellant’s brief, we do not deem it necessary to 
further refer to them. 

Defendant, however, finally contends that the increased 
book value of defendant’s stock is due entirely to an item 
of “appreciation” entered in 1917, which it is said added 
nothing to the value of the stock. True, the mere entry 
upon the books added nothing, but it is our understand- 
ing that such an item represents an increase in the value 
of the item to which it refers, over its cost; the entry up- 
on the books of defendant of this item was an admission 
by them of such increased value, and, if it represented 
the fact, such increase would be reflected in the value of 
the stock. It was open to defendant to show that there 
was in fact no appreciation, but it did not do so. The 
item was, therefore, proper to be considered by the jury 
in determining the value of the stock. The jury evidently 
considered the evidence carefully and reduced plaintiff's 
claim nearly 50 per cent., and the verdict is fairly sus- 
tained by the evidence. 

We find no prejudicial error in the,record, and the 
judgment is 

AFFIRMED. 
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JOHN SKALA, APPELLEE V. MATILDA MICHAEL ET AL., 
APPELLANTS. 


Frrep NoveMsBer 25, 1922. No. 22134. 


Landlord and Tenant: CovENANT FoR LiEN: INJUNCTION: Cus- 
Top1a Lea@is. A lessor of farm land has a right of action in 
equity against his lessee to enforce the provision of his lease for 
the giving of a chattel mortgage on the crop to secure rent, pro- 
vided his lessee fails or refuses to give such mortgage upon 
timely demand therefor; and such an action, properly brought, 
impounds the crop for the benefit of the lessor against all liens 
attaching thereto subsequently to the commencement of said 
action. Ryan v. Donley, 69 Neb. 623. ; 

Liens: Priorities. Attachments in favor of third 
parties levied after the filing of a lessor’s petition to secure a 
mortgage according to his lease, and after the issuance of a 
summons thereon with bona fide intent to serve the same, are 
subject to the equitable right of such lessor, provided that the 
latter had filed his lease and taken possession of the property 
so that such third parties had actual and constructive notice of 
the equities existing in his favor. 

Appeal: Finpincs: Review. This court will not reverse the 
district court for a finding of fact which the evidence was suf- 
ficient to sustain, even if it might have found differently had 
the matter been before it in the first instance. 

Injunction: LanpLorp aNnp TENANT: LiEN. Evidence examined, 
and injunction found to have been the proper remedy. The 
equitable right of the lessor in this case was not a legal lien, 
nor could the remedy at law, if such a remedy at law existed, 
have been adequate. 


APPEAL from the district court for Cuming county: 
Anson A. WELCH, JUDGE. Affirmed. 


A. R. Oleson, for appellants, 
John J. Gross and P. M. Moodie, contra. 


Heard before Morrissry, C. J., Day, Rose and Axp- 
RICH, JJ.. REDICK and SHEPHERD, District Judges. 


SHEPHERD, District Judge. 


Two injunction suits were brought September 22, 1920, 
by-the plaintiff, John Skala, one against Matilda Michael 
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and the sheriff, and the other against Henry Heyne and 
the sheriff, to restrain the sale of crops grown by the 
lessee on his land under judgments in attachments en- 
. tered September 18, 1920, in actions against said lessee 
by said defendants. Plaintiff alleged, in substance, in 
each of said suits that his lessee, one John Brockman, 
owed him a balance of rent amounting to $500, falling 
due November 12, 1920, which by the terms of his lease 
‘he was to secure by mortgage on the described crops; 
that he called at the farm on the 3d of September of said 
year to get such mortgage, but that said Brockman had 
absconded, leaving crops and stock uncared for on the 
place; that he at once took possession of the premises, 
fed and watered the cattle, and on the 7th day of Sep- 
tember, 1920, commenced an action in equity for specific 
performance, the establishment of his chattel mortgage 
lien, foreclosure thereof, and all equitable relief; that on 
the same day, and only shortly following the action of 
the plaintiff, defendants Michael and Heyne filed peti- 
tions and obtained orders in attachment against said 
Brockman, and had the same levied upon all the prop- 
erty of the latter, including the crops in question, and 
afterward, to prevent plaintiff from collecting his rent 
and by collusion with Brockman to that end, obtained 
a stipulation from said Brockman to the effect that such 
attachments might be sustained and judgment rendered 
against him in the action in which they were issued, and 
that so the said judgments of September 18, 1920, were 
procured and entered; that, nevertheless, said attach- 
ments were void and of no effect as against the rights 
of the plaintiff, because no summons was issued in either 
of said suits; because in the Michael case a false affidavit 
was filed for the purpose of securing attachment upon a 
debt not due, and an order obtained from the county 
judge when the district judge was in the county; because 
in the Heyne case no order or attachment was ever is- 
sued; and because of the collusion referred to; also, that 
said John Brockman was insolvent. 
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Answers were filed by the sheriff generally denying the 
allegations of the petitions, except as to the ownership 
of the land, the lease, and the filing of plaintiffs peti- 
tions for specific performance against Brockman, and jus- 
tifying under the attachments and orders of sale, alleg- 
ing undisputed possession of the property thereunder, 
etc. The replies were the usual qualified denials. 

The two cases were consolidated by agreement and 
tried as one. The court found for the plaintiff and per- 
petually enjoined the defendants from selling, conveying, 
removing or interfering with said crops. It found spe- 
cifically that the Michael attachment was void for the 
reason that the order for the same was issued by the 
county judge at a time when the district judge was in 
the county; found that the plaintiff was in possession of 
crops to care for and preserve them for the satisfaction 
of his chattel mortgage when it should be obtained; found 
that he took possession September 3, and was entitled to 
have his mortgage enforced from and after the 2d day of 
that month; and found that plaintiff had commenced his 
specific performance suit before the commencement of 
any actions by defendants; and found that plaintiff had 
no adequate remedy at law in the premises. 

Alt of these findings are separately assigned as erron- 
eous; and defendants also complain in their assignments 
of error that the finding in favor of the plaintiff and 
against the defendants was contrary to law and unsup- 
ported by the evidence. 

That the original action of the plaintiff to secure a 
mortgage on the crops, etc., was proper is not left in 
doubt by the holdings of this court. Sporer v. McDer- 
mott, 69 Neb. 533; Ryan v. Donley, 69 Neb. 623; Rogers 
v. Trumble, 86 Neb. 316. 

This being decided, the first, and perhaps the control- 
ling, inquiry is: Did the plaintiff by his action in that 
behalf and otherwise impound the crops in equity so that 
the attachments and subsequent orders of sale procured. 
by the defendants were of no effect against the plain- 
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tiff’s claim? We think that this question should be an- 
swered in the affirmative. 

The plaintiff was diligent. His petition was filed be- 
fore those of the defendants. Further than this, his 
summons was issued immediately with the bona fide in- 
tent that it should be served. If the rule observed in at- 
tachment proceedings (that the action is deemed com- 
menced upon the filing of a petition and the issuance of 
a summons with the bona fide intent of serving the same) 
obtains in a suit in equity where the debtor has absconded 
and the object is to impound his property, then plain- 
tiff’s action was begun, and his equitable right estab- 
lished, before the levy of the attachments. Undoubtedly 
this rule of attachment arises by a liberal construction 
of the statutes, to the end that the provisional remedy 
may be made effective. Johnson v. Larson, 96 Neb. 193; 
Coffman v. Brandhoeffer, 33 Neb. 279. In the nature of 
things, it frequently becomes impossible to serve an ab- 
sconding debtor by a summons issued upon the filing of 
the petition. If that had to be done to invest the court 
with jurisdiction over the property sought to be reached, 
the remedy would prove no remedy at all. Equity hag 
the power, and it would seem that equity ought to hold 
similarly for the relief of a diligent plaintiff. Under 
any other rule the dishonest debtor has but to hide and 
connive in order to defeat the most deserving creditor, if 
that creditor, as in the instant case, is compelled to 
resort to equity for his remedy. 

As a matter of fact, this was about what happened 
here. The defendants filed their petitions, and, without 
the least attempt to serve the debtor, or even to issue a 
summons for him, secured an order of attachment and a 
levy of the same. The debtor disclosed his whereabouts 
to them. And then, in conference with them, he gave 
them a written stipulation confessing their attachment 
and authorizing entry of judgment against him, which 
entry was made at chambers two or three weeks after- 
ward. The plaintiff pleaded fraud and collusion in the 


Vor. 109] SEPTEMBER TERM, 1922. 309 


Skala v. Michael. 


obtaining of said judgment, and we cannot say that the 
court’s finding for him in that regard was not fully justi- 
fied by the evidence. 

But, independently of the foregoing, we are convinced, 
and hold, that, in conjunction with the bringing of his 
suit, the plaintiff established his equitable right to the 
crop by filing his lease and taking possession of the prop- 
erty on or about the 4th day of September. This was 
some days before the attachments were levied. The lease 
provided that he should have a chattel mortgage upon 
demand. The defendants had both actual and construc. 
tive notice of his rights, for, besides the notice of the 
record, they found him in possession and talked with him 
about the precedence of his claim before they filed their 
petitions. 

In the ease of Rogers v. Trumble: 86 Neb. 316, a cage 
of the same general nature as this, the court used the 
following significant language: “The fact that plaintiff 
had duly demanded such lien was not of itself sufficient, 
under the evidence, to charge defendant Bell with con- 
structive notice of his equity thereby acquired; and as 
this court is committed to the doctrine that one who 
takes a chattel mortgage to secure a debt actually and 
justly owing to him, whether preexisting or not, without 
actual or constructive notice of prior equities against 
the mortgaged property, is a mortgagee in good faith 
(State Bank v. Kelley Co., 49 Neb. 242), we reluctantly 
hold that defendant Bell’s mortgage is a first lien upon 
the chattels in controversy.” It is obvious that, had the 
defendant Bell been charged with actual and constructive 
notice, as in. the case at bar, the plaintiff would have 
been awarded a first lien. We have no hesitancy in de- 
ciding that the plaintiff’s equitable lien in this case ante- 
dates the attachments. 

Defendants complain of plaintiff’s affidavit for publi- 
cation, asserting that the same was not jurisdictional, be- 
cause not sufficiently disclosing the nature of his action. 
On the contrary, it appears to the court to be quite with- 
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out fault in this particular. His averment was not that 
Brockman was a nonresident, but that he had absconded. 
His affidavit was under subdivision 5, sec. 7640, Rev. St. 
1918, and was sufficient. Some of the authorities cited 
by defendants, notably Fouts v. Mann, 15 Neb. 172, and 
Scarborough v. Myrick, 47 Neb. 794, so hold. There are 
none, we think, to the contrary, as applying to the facts 
here. 

The finding of the district court that the attachment 
issued upon the suit of Matilda Michael was void be- 
cause order for the same was obtained from the county 
court when the district court judge was in the county 
seems to have ample support in Ferson v. Armour & Co., 
103 Neb. 809. There is also abundant evidence to sus- 
tain a finding that the plaintiff did not resign his pos- 
session and submit to the taking of the sheriff under the 
attachment orders held by him, as one does who ac- 
knowledges a superior right. He admits that he pointed 
cut articles or stock and personal property upon which 
the sheriff might levy, but maintains that he asserted his 
right to the crops and continued -to harvest and care for 
them. It appears that he filed his lease for record on the 
4th day of September. The provisions of this lease indi- 
cate that his taking of possession was justifiable, wholly 
apart from the fact that under the circumstances it was 
also a work of necessity and mercy. 

It is urged by the defendants that injunction did not 
lie; that plaintiff might have resorted to an action at 
law. But he had no lien, merely an equitable right aris- 
ing from his action against Brockman, which resulted in 
placing the crops in the custody of the law, rather than 
in vesting him with a specific lien. His remedy at law 
would have been doubtful, and would not in any event 
have afforded him complete and adequate relief. Hence, 
his resort to equity was permissible. He was entitled to 
injunction by the authorities hereinbefore referred to. 
Sporer v. McDermott, and Ryan v. Donley, supra. 

Other objections urged by appellants have been ex- 
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amined and found untenable. Holding these views, it 
will be unncessary to comment upon the authorities cited. 
The court is of opinion that the judgment was without 
reversible error and that it ought to be affirmed. 
AFFIRMED. 


FRANK HALLETT Vv. STATE OF NEBRASKA. 
Firep NoveMBer 25, 1922. No. 22809. 


1. Assault and Battery: Inrenr. The intent with which an assault 
is made may be inferred from the facts and circumstances sur- 
rounding the performance of the act. 


2. “Great Bopity Ingury:” QUESTION FOR JURY. The 
term “great bodily injury,” as employed in the Criminal Code, 
is not susceptible of a precise definition, but implies an injury 
of a graver and more serious character than an ordinary bat- 
tery; and whether a particular case is within the meaning of 
the statute is generally a question of fact for the jury. 

3. Evidence examined, and found 


sufficient to justify the trial court in permitting the jury to de- 
termine therefrom whether or not the defendant’s assault was 
made with intent to inflict great bodily injury. 


4. Criminal Law: Names or WITNESSES. The object of the statute 
providing that the names of the state’s witnesses must be in- 
dorsed on the information is to protect the defendant by ap- 
prising him of the identity of those who are to testify against 
him; and, if this end is fully attained, the defendant cannot 
complain because the witness is designated by his title, Doctor, 
instead of by his given name or initials. 


Error to the district court for Boyd county: Roxperr 
R. Dickson, Jupen. Affirmed. 


W. T. Wills and Josiah Coombs, for plaintiff in error. 


Clarence A. Davis, Attorney General, and Jackson B. 
Chase, contra. 


Heard before Morrissry, C. J., Lerron, ALprRicH, Day 
and Dran, JJ., Repick and SHEPHERD, District Judges. 


SHEPHERD, District Judge. 
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In this case the plaintiff in error, defendant below, was 
convicted of an assault with intent to do great bodily in- 
jury. He attacked Mr. Cliff Penn, a school-teacher and 
superintendent of schools of the town of Lynch, as they 
met upon the village street, knocked him down with his 
fist and struck him again while down, inflicting upon him 
by his blows and by the described fall a deep two-inch 
cut above his eye, a contusion on the back of his head, 
a cut on the inside of his check, and several minor abra- 
sions on his face. 

The evidence is conclusive that the teacher made no 
hostile demonstration toward the defendant, and that he 
offered no resistance. He was completely knocked out, 
lost a good deal of blood, fainted at the end of his surgi- 
cal treatment, and was carried to his home, where he was 
laid up for nearly ten days. For some additional time 
he experienced a difficulty of locomotion, due to dizzi- 
ness. There was medical testimony to the effect that 
permanent partial disability might result from his rough- 
handling. 

But the question raised here, as well as in the court 
below, is this: Did the defendant do what he did with 
intent to inflict great bodily injury, that is to say, with 
intent to inflict an injury of graver and more serious 
character than an ordinary battery? Ue swears posi- 
tively that he had no such intent. Was the evidence suf- 
ficient to enable the jury to properly find therefrom that 
he had? If this question be answered in the negative, the 
verdict ought not to stand, however aggravated the as- 
sault. 

Without much doubt, defendant bore the superintend- 
ent.some ill will, as prominent in the denial of school 
privileges to his daughter. The school board had made 
a ruling that the latter was not entitled to schooling in 
Lynch until tuition should be paid for her, and Mr. 
Penn, as superintendent, was attempting to enforce such 
ruling by refusing to permit her to recite with the other 
pupils. Defendant contended that he had returned to 
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Iynch to live, and that his daughter had a right to the 
benefit of public school without the payment of any tui- 
tion. He had arranged with a member of the board for a 
hearing at its next session, and, meeting Mr. Penn upon 
the street, he accosted him and sought to discuss the mat- 
ter with him. Penn replied that he did not want to talk 
to him, and he struck him. Such was the testimony of 
the defendant. On the other hand, Mr. Penn testifies 
that no word whatever passed between them; that he was 
reading a letter as he passed along, and did not even see_ 
his assailant, or know that he was at hand, till he came 
back to consciousness under the ministrations of his 
physician. 

Though his irritation was ever so real, it cannot, of 
course, afford the defendant any justification for his 
violence. His daughter may have been humiliated. She 
probably was. The ostracisms of the school-room, so 
often inflicted for the purpose of compelling parents, are 
frequently peculiarly distressing to the child. But, even 
if she had been insulted or abused, her father would have 
been without any valid excuse for his resort to the code 
of the club, claw and fist. His provocation, if any he- 
had, is important mainly as disclosing a motive that 
might beget the intent charged. In other words, it only 
helps to prove that he had in contemplation all that he 
accomplished in his brutal assault. Without a fixed pur- 
pose to beat his victim beyond the bounds of mere bat- 
tery, it would seem that the success of his first paralyz- 
ing blow would have appeased his anger. But he struck 
him again, and perhaps again, as he struggled, knocked- 
out and bleeding, upon the walk, striking so hard in one 
instance that his fist, missing or glancing and landing 
on the walk, was badly broken. Moreover, the teacher 
was undersized, five feet five and one-half inches in 
height, and a cripple. Further than this, there was testi- 
mony, denied and not at all conclusive, it is true, that 
defendant had been looking and waiting for Mr. Penn in 
the vicinity of the schoolhouse. 
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In the Nebraska cases, more particularly in Murphey 
v. State, 43 Neb. 34, and Lambert v. State, 80 Neb. 562, it 
is held that whether the defendant intended to inflict 
great bodily injury, which this court defined as an injury 
of graver and more serious character than a battery, was 
a question for the jury. There was breaking of bones in 
those cases, but nothing to indicate that the attack was 
more savage and unsparing. Indeed, the unsparing and 
follow-through quality of the assaults in those cases finds 
a counterpart in this, and argues not only deliberation, 
but determination to injure to a very serious degree. 
Futhermore, it was held in such case that the intent of 
the assailant was proper to be inferred, in the judgment 
of the jury, from the facts and surrounding circumstances 
of the case. 

These considerations lead us to the opinion that the 
case was for the jury, and that the verdict and judg- 
ment cannot be disturbed if the trial was fair and if the 
issue was properly submitted. 

The contention of the defendant that the court erred in 
permitting Dr. Kirz to testify, his name being indorsed 
on the information as Dr. Kirz merely, and not by given 
name or initial, is not well taken. The object of the 
statute is that the accused may be apprised of the iden- 
tity of those who are to testify against him. Doctors 
are better known by their title than by their Christian 
names in a country town. Dr. Kirz was well known to 
the defendant by his professional designation. He had 
treated his hand at the time it was hurt. The statute 
will be considered as a protection to the defendant, but 
not as a weapon against the state. Ossenkop v. State, 
86 Neb. 539. No prejudice was done to the defendant’s 
rights. No substantial harm was done. No miscarriage 
of justice resulted. Comp. St. 1922, sec. 10186. 

A careful examination of the record discloses no re- 
versible error in the rulings of the court in the recep- 
tion or rejection of evidence. , 

We are unable to discover any error in instruction No. 
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8, given by the district court. The court closely followed 
the definition of “great bodily injury” adopted in Mur- 
phey v. State, supra, and approved in Likens v. State, 63 
Neb. 249, and Lambert v. State, 80 Neb. 562, and in- 
structed that whether a particular case is within such 
definition. is a question of fact for the jury. In this, as 
in its further. statement that great bodily injury does 
not necessarily mean permanent injury, it is supported 
by the express language of the above cases. The instruc- 
tion seems quite above reproach. 

Likewise instruction No. 9 is an approved one, telling 
the jury that the proof of intent on the part of the de- 
fendant is indispensable to a conviction. -It properly di- 
rects that this may be inferred from words and acts and 
surrounding facts and circumstances. Taken in connec- 
tion with instruction No. 12 (and all the instructions 
must be considered together), it correctly stated the law 
and abundantly safeguarded the defendant. 

Instruction No. 10 is somewhat involved in its lan- 
guage, but it is not susceptible of a construction under 
which it might be said to misstate the law, or to be in- 
jurious to the defendant. The first part, in which it is 
stated that it is not essential to a conviction that the 
accused should have intended the precise injury that fol- 
lowed the assault, is in the familiar language of the 
Murphey case, while the latter part says, in substance, 
that it is enough if it be shown beyond reasonable doubt 
by the cirenmstances that great bodily injury was con- 
templated. Taken with the preceding instruction, which 
directed that all the evidence bearing on intent should 
be considered, it is not objectionable, and could not have 
been misleading. 

The same may be said of instruction No. 11, which is 
assailed as telling the jury that the assault was deliber- 
ate and inexcusable. That this is not the case is obvious 
from a reading of the instruction. The instruction is as 
follows: “No wrong, however serious to the person of 
another, will alone warrant a conviction for an assault 
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with intent to inflict great bodily injury; but, when the 
injury proved is the natural and necessary consequence of 
the deliberate and inexcusable act of the accused, the 
presumption is that it was the result contemplated by 
him in the commission of the assault.” This is a correct 
statement of the law. Murphey v. State, 43 Neb. 34. 
Nor can the defendant complain of it, particularly since 
he offered no instruction presenting the alternative, and 
none specifically directing its application. 

The case was. well tried and submitted, and the judg- 
ment of the district court should stand. 

AFFIRMED, 


©. L. Masors v. STATE OF NEBRASKA. 
Firep Decemper 8, 1922. No. 22605, 


Forgery: Proor. In a prosecution for uttering a forged instrument 
knowing it to be forged, a conviction cannot be sustained without 
proof of the forgery. 


Error to the district court for Lancaster county: 
FREDERICK EX. SHEPHERD, JuDGE. Reversed. 


J. E. Willits, for plaintiff in error. 


Clarence A. Davis, Attorney General, and Jackson B. 
Chase, contra. 


Heard before Morrissey, C. J., LETTON, ROSE, ALDRICH, 
Day and Franssure, JJ., Repick, District Judge. 


Per CURIAM. 


In a prosecution by the state in the district court for 
Lancaster county, defendant, under the name of “Mrs. 
C. L. Majors,” was convicted of uttering a forged check 
knowing it to be forged, and for that felony was sen- 
tenced to the penitentiary for a term not less than one 
nor wore than twenty years. As plaintiff in error she 
presents for review the record of her conviction. 

Insufficiency of the evidence to sustain the conviction 
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is urged as a ground for a reversal of the judgment. The 
alleged forged check was dated October 7, 1921, was ap- 
parently drawn by H. E. Meyer on the Bank of Roca for 
$20, and was payable to C. L. Majors. The state proved 
the following facts: A person representing himself to 
be H. EX. Meyer had previously presented himself at the 
Bank of Roca, had deposited $30, and had opened an ac- 
count. Defendant went to the grocery of Brehm & Son, 
at Twenty-seventh and Vine streets, Lincoln, on or about 
October 8, 1921, bought a bill of groceries amounting to 
less than $4, uttered the check for $20, and received the 
balance in change. The check was worthless and de- 
fendant swindled the confiding grocers out of at least 
$20. ‘The evidence also shows that she cheated other 
merchants in the same manner and that she procured 
money under false pretenses. However, she was not 
charged with that offense and cannot be punished for it 
in this prosecution. In law there can be no legal con- 
viction in a prosecution for uttering a forged instru- 
ment without proof of the forgery. While there is proof 
that defendant uttered the check, there is no proof that 
it was forged. For this reason, the judgment is reversed 
and the cause remanded for further proceedings. 
REVERSED. 


PETER O’SHEA, APPELLEE, V. NORTH AMERICAN HOTEL 
COMPANY ET AL., APPELLANTS. 


FILep DECEMBER 8, 1922. No. 22144. 


1. Insurance: Inpemnity Contract: Lianitity or Surety. Where 
a contract provided that, upon the happening of a certain event, 
the contract was to become null and void, and the consideration 
of the contract returned, and that a bond given by a surety com- 
pany to secure the faithful performance of the contract should 
be surrendered and canceled by the obligee, the liability of the 
surety became so far fixed upon the happening of the specified 
event that the damages against the surety could not exceed the 
amount then accrued. Subsequent negotiations between the par- 
ties to the original contract without the consent of the surety, 
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and of which the surety was not advised until long afterwards, 
did not operate to change or extend the liability of the surety 
company for damages for a breach of the contract. 


4 DEFAULT: Waltver. A provision in a contract 
bond that the obligee shall give notice within ten days after 
knowledge of a default in performance of the contract is for 
the benefit of the surety company, and may be waived by the 
conduct of its managing officers after knowledge of such default. 


3. Contracts: AcTion: Parties. Section 8528, Comp. St. 1922, 
which provides, in substance, that a person in whose name a 
contract is made for the benefit of another may bring an action 
without joining with him the person for whose benefit it is 
prosecuted, is not inconsistent with section 8542, Comp. St. 1922, 
requiring the joinder of all parties interested in an action as 
plaintiffs, or defendants; section 8542 states a general rule, to 
which section 8528 is an exception. 


4. Insurance: INDEMNITY ConTRACT: AcTION: DEFENSES. Where 
a contract is entered into in the name of one party for the bene- 
fit of himself and two others, with the knowledge and consent 
of the other contracting parties, and a surety bond is issued to 
him to guarantee the faithful performance of the contract, and 
the premium is paid, and retained by the surety company after 
knowledge that he is acting for others as well as himself, the 
fact that the bond provides, “no right of action shall accrue up- 
on, or Ny reason hereof, to, or for the use, or benefit, of any one 
other than the obligee herein named,” is not a sufficient defense 
to an action by the obligee on the bond in his own name, for 
the benefit of all, since the surety company has received and 
retained the full consideration for its obligation, and its liability 
is no greater than it would have been had the obligee been the 
sole party interested. 


5. : : : Damaces. In an action against a 
surety company upon a bond to secure the performance of 4 
building contract, damages for nonperformance may be recov- 
ered, not exceeding the penalty of the bond, with interest from 
the time the contract was broken. Mullen v. Morris, 43-Neb. 596. 


6. Damages: Gains prevented as well as losses sustained may be 
recovered as damages upon the breach of a contract, but it must 
appear that the profits were reasonably certain to have been 
realized by performance, that they are not speculative or con- 
tingent, that such damages must have been within the contem- 
plation of the parties, and the loss must appear to have resulted 
proximately and naturally from the breach. 


SpecuLaTiveE Prorits. Profits which are speculative in 
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their nature and depend upon so many contingencies as to render 
them exceedingly difficult of determination with any definiteness 
or certainty will not be considered as elements of damages for a 
treach of a contract, unless no other reasonable method of ascer- 
taining the damages can be obtained; more especially if such 
profits depend upon the contingency that subsequent and col: 
lateral contracts are made from which such anticipated profits 
are expected to arise, and other and more definite means of ar- 
riving at the damages exist. 

: Where the title to certain real estate and 
$5, 000 | in money was transferred to a corporation by the owners 
of adjacent property as consideration for the erection, within a 
specified time, of a hotel upon the lots donated, evidence tending 
to establish the value of adjacent lots belonging to the donors at 
the date of the expiration of the contract, and of the value of 
such lots as they would have been at that date had the hotel 
been completed and in operation (the contract not providing that 
the donee should operate the hotel), is too remote and specula- 
tive and depends upon so many uncertain elements and con- 
tingencies that it does not furnish a proper measure of dam- 
ages. In such a case, the proper measure of damages is the re- 
turn of the property donated, or its value, with interest from 
the time of the breach of the contract to the time of trial. 
Fidelity Insurance. Under section 7814, Comp. St. 1922, “guaran- 
teeing the performance of contracts other than insurance poli- 
cies, or guaranteeing and executing all bonds, undertakings and 
contracts of suretyship,” is classified as “fidelity insurance.” 
Insurance: Acrion: ATTORNEY’s Fees. Section 7811, Comp. St. 
1922, provides in substance that, where a beneficiary, or other 
person entitled thereto, brings an action at law upon any policy 
of guaranty, or fidelity insurance, against any company doing 
business in this state, the court is authorized, upon rendering 
judgment against such company, to allow the plaintiff a reason- 
able sum as attorney’s fee in addition to the amount of his re- 
covery, to be taxed as part of the costs, and the appellate court is 
authorized on appeal to allow a reasonable sum as attorney’s fee 
for the appellate proceedings, held, that under the statute an 
allowance of attorney’s fees should have been made in the case. 


ApprEaL from the district court for Douglas county: 


WILLIAM A. Repick, JupGE. Reversed. 


Montgomery, Hall & Young, Kimball, Peterson & 


Smith and Gaines, Ziegler, Van Orsdel & Gaines, for 
appellants. 
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Brogan, Ellick & Raymond and P. J. Barron, contra. 


Heard before Morrissry, C. J., LETTON, ALDRICH and 
Day, JJ., SHEPHERD, District Judge. 


LETTON, J. 


This action was brought against the North American 
Hotel Company to recover damages for the breach of a. 
contract to construct a hotel at Scottsbluff, and against 
the American Surety Company upon a bond executed by 
that company in favor of the plaintiff to secure the faith. 
ful performance of the contract. These parties will be 
hereinafter designated “the Hotel Company” and “the 
Surety Company.” 

Plaintiff O’Shea, J. C. McNish, and H. H. Ostenberg 
were the owners of a number of lots and tracts of land in 
and about the city of Scottsbluff, among them three lots 
upon the corner of Main street, two or three blocks north 
of the then business center of the city. They believed 
that the erection of a hotel on these three lots would 
greatly enhance the value of their adjacent real estate, 
and, on the 21st of March, 1917, plaintiff, on behalf of 
himself and his associates named, entered into a written 
contract whereby in consideration of the conveyance to 
the Hotel Company of the three lots, and the payment of 
$5,000 in cash, the Hotel Company agreed to erect there- 
on a modern fireproof hotel consisting of 80 rooms, and 
to complete the same within 15 months after the delivery 
of the deed and payment of the $5,000. The contract 
contained the provision that, if the erection of another 
hotel was started in the city by other parties before the 
Hotel Company began the erection of the hotel provided 
for, the contract should be null and void, and the Hotel 
Company should reconvey the lots and repay the $5,000. 
The Hotel Company failed to fully complete the erection 
of the hotel building within the time limited. Plaintiff 
alleges that, by reason of such failure, he and his asso- 
ciates were damaged by the loss of the increased value of 
the remaining lots to the amount of $60,000. 
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It is alleged that plaintiff notified the Surety Company 
on July 7, 1919, of the default in the construction of the 
hotel; that no objection was made by it on account of his 
failing to give notice earlier; and that it denied all lia- 
bility on the bond and thus waived any defense by rea- 
son of failure to give notice. 

The Hotel Company pleads fraud on the part of O’Shea 
by reason of a representation in a letter that no other 
hotel wus being erected in Scottsbluff, an estoppel based 
on the fraud, and a general denial. 

The Surety Company defends upon the ground that, 
after the bond was executed, the plaintiff and the Hotel 
Company, without its knowledge, made a material altera- 
tion in the contract whereby the Surety Company ways 
discharged. It also alleges failure to give notice within 
ten days, as required by the terms of the bond, and that 
the bond was given for the benefit only of the plaintiff 
O’Shea. The reply alleges that the letter was intended 
by the plaintiff and understood by the Hotel Company 
merely to be a waiver of the right of plaintiff to declare 
the contract null and void in the event a third party 
should start to erect another hotel in Scottsbluff before 
the Hotel Company should begin to erect the hotel con- 
templated in the contract, and further alleges that the 
letter was written without consideration and at the spe-' 
cial instance and request of the Hotel Company. 

The original contract contains the following provisions - 

“It is further agreed that if there shal] be erected or 
started to erect another hotel in Scottsbluff, Nebraska, 
by any other party than the party of the first part, be- 
fore the party of the first part shall start the erection of 
said hotel, then this contract is to be null and void, and 
the party of the first part is to deed back to the party 
of the second part the said lots so donated and to return 
the $5,000 in cash as hereinbefore recited, and the party 
of the second part is to surrender and cancel said bond 
furnished to’ nim by the party. of the first part.” 

Before the contract was executed, another concern, the 
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Nebraska Hotel Company of Lincoln, had entered into 
negotiations with the chamber of commerce of Scotts- 
bluff for the erection of a hotel. Before April 16, 1917, 
a site had been acquired, and it had begun the erection 
of a hotel building. This was within the knowledge of 
O’Shea, and, under date of April 16, O’Shea signed the 
tollowing letter to the Hotel Company: 

“Gentlemen: I have investigated the possibility of any 
cther party erecting a hotel at Scottsbluff, and have sat- 
isfied myself that there is no possibility that any move 
will be made to construct a hotel here. You are, there- 
fore, authorized and instructed by me to proceed with 
the erection of the hotel building as provided for in our 
contract under date of March 21, 1917. 

“It is expressly understood and agreed that any right 
to cancelation of said contract and the return of the 
donations therein specified are hereby waived by the 
undersigned, and that no demand by reason of any other 
hotel proposition will be made on you for cancelation of 
said contract. Yours very truly, Peter O’Shea.” 

The evidence establishes that this letter was prepared 
at the office of the Hotel Company in Omaha at the in- 
stance of Peter Elvad, who was in active charge of the 
negotiations of the company; that one Henzie, an agent 
of the Hotel Company, had been in Scottsbluff about 
three weeks before the letter was prepared, and had then 
ascertained that the Nebraska Hotel Company was about 
to erect a hotel there. When he returned he reported 
this fact to Elvad. WHenzie, under Elvad’s directions, 
then returned to Scottsbluff with the letter. He pre- 
sented the same to O’Shea, saying that the company 
wanted him to sign it as a waiver “so that he could not 
back out in case the other hotel was built.” It was 
then signed by O’Shea and returned to Elvad. It is also 
shown that the original contract was negotiated directly 
with Elvad by Ostenberg, McNish and O’Shea, and that 
Elvad was then informed that the Nebraska Hotel Com- 
pany was negotiating with the Scottsbluff chamber of 
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commerce with respect to building a hotel in Scottsbluff. 
In the negotiations preceding its execution, Elvad stated 
that the Nebraska Hotel Company could not build the 
hotel on account of its financial situation. 

If any other party started to erect another hotel in 
Scottsbluff before the defendant Hotel Company, the con- 
tract was to be null and void, the real estate was to be 
reconveyed, the $5,000 repaid, and the bond surrendered. 
These provisions were for the benefit of both parties to 
the contract. Under the evidence it is clear that both of 
the parties understood this letter to be a change and 
modification of the contract, and a waiver of the right 
of O’Shea to rescind by reason of the erection, or the be- 
ginning of the erection, of another hotel at Scottsbluff, 
and that there was no fraud or deceit as between O’Shea 
and the Hotel Company. The original contract in all 
other terms and conditions was left unaffected by these 
waivers. Considering both the direct and circumstantial 
evidence, we are convinced that the Hotel Company has 
not sustained the defense of estoppel based upon the 
letter. 

The Hotel Company also defends upon the ground that 
O’Shea is not the real.party in interest except as to his 
own one-third interest in the real estate, and assigns as 
error the ruling of the court allowing him full recovery. 
Before the contract was executed the Hotel Company was 
in possession, of full knowledge as to the relations be- 
tween McNish, Ostenberg, and O’Shea, and knew that 
the contract was being executed in the name of O’Shea 
for the benefit of himself and his two associates. It is: 
said that though under section 8528, Comp. St. 1922, a 
person in whose name a contract is made for the benefit 
of another may bring an action without joining with 
him the person for whose benefit it is prosecuted. It is 
required by section 8542, Comp. St. 1922, that all parties 
united in interest must join as plaintiffs or defendants, 
and that the latter provision is mandatory, and controls. 
Of course, if the latter provision is mandatory, it would 
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entirely nullify section 8528. While section 8542 states the 
general rule, section 8528 constitutes an exception, under 
which this case falls. We conclude, therefore, that the 
defenses of the Hotel Company against an action for dam- 
ages for breach of contract have not been sustained. 

Coming now to consider the defenses of the Surety 
Company, we think it clear that the contract was mate- 
rially altered as to this defendant by the letter of April 
16, and the conduct of the parties to this contract there- 
after. When the bond was executed the contract pro- 
vided that, if the erection of another hotel had been be- 
gun in Scottsbluff before the Hotel Company began its 
building, the contract should be ‘“‘null and void,’ and 
that O’Shea should “cancel and surrender” the bond. The . 
condition upon which the contract and bond were to be- 
come void existed before the letter of April 16 was writ- 
ten. Under the contract it then became the duty of the 
Hotel Company to reconvey the three lots and to repay 
the $5,000. The extent of the liability of the Surety 
Company at that time became and was. fixed, unless it 
assented to the change in the contract. This it did not 
do. Nothing that either of the parties could or did do 
thereafter without the consent of the Surety Company 
could increase its liability. We think, therefore, that the 
court erred in its instrnetions to the jury with regard to 
the measure of damages against the Surety Company. 
The measure against this defendant cannot exceed the 
fair market value of the three lots at the time the erec- 
tion of the Lincoln Hotel was begun, with interest at 7 
per cent. per annum from that date, together with the 
sum of $5,000, with interest at the same rate for the same 
time, but not exceeding its liability on the bond, or the 
liability of the Hotel Company. 

As to the other defenses of the Surety Company: The 
defense of want of notice was not raised in its original 
answer, which was a general denial] of all liability upon 
the policy. Moreover, defendant, by the conduct of its 
managing agent, his assurance to plaintiff after receiv- 
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ing notice of default that a full investigation would be 
made and the matter taken up for adjustment, and by 
the request of defendant for more time for investigation 
and negotiation with the Hotel Company, and its exten- 
sion of the time fixed in the bond within which it is pro- 
vided suit must be begun in case of a default, must be 
held to have waived the provision for 10 days’ notice. It 
is clear that defendant treated the policy as in effect long 
after this period had expired. St. Paul Fire & Marine 
Ins. Co. v. Gotthelf, 35 Neb. 351; Jensen v. Palatine Ins. 
Co., 81 Neb. 523; Farrell v. Farmers & Merchants Ins. 
Co., 84 Neb. 72; Morgenstern v. Insurance Co. of North 
America, 89 Neb. 459. 

The provision of the bond that no right of action shall 
accrue for the use or benefit of any one other than the 
obligee herein named is not inconsistent with the re- 
covery of the whole damages by O’Shea. The contract 
and bond must be construed together. The case is not 
that of a voluntary surety, who is a favorite of the law, 
but the bond must be construed as an insurance policy, 
and most strictly against the insurer. The premium col- 
lected by the Surety Company was to cover the risk of 
all damages that might arise from the nonfulfilment of 
the contract. It is not called upon to respond for more 
than it would reasonably anticipate from a violation of 
the terms of the contract. Having received and retained 
the premium after knowledge that O’Shea was acting for 
others as well as for himself, it cannot now defend on the 
ground that it is only liable to O’Shea for his share of 
the loss. Under the allegations in the petition, and the 
facts in the case, a recovery by O’Shea in this action will 
effectually bar any subsequent recovery by Ostenberg and 
McNish, or either of them. 

At this point it may be well to consider a matter 
which concerns the measure of damages with respect to 
the Hotel Company. During the trial plaintiff sought to 
prove the value, on July 2, 1918, of the real estate be- 
longing to the donors, near the hotel corner, and the 
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value of those lots as they would have been on the same 
date had the hotel building been completed. Objection 
was made, among other reasons: - 

“Because the alleged damages, if any, were uncertain 
and speculative and not the direct or probable result of 
the failure of the Hotel Company to complete the hotel 
contracted for, and that any such alleged damages do 
not appear to have been within the contemplation of the 
parties to the contract pursuant to which the hotel was 
constructed.” ; 

“Mr. Gaines: And for the further reason it simply 
calls for a guess. 

“Mr. Ellick: I don’t know, Your Honor, but what 
this record ought to show that this is the very rule that 
these lawyers contended for when we tried this case the 
other time. 

“Mr. Gaines: You cannot contend that for me, 

“The Court: Well, with some qualifications, perhaps, 
that is the correct rule; it don’t make any difference per- 
haps. Objection overruled. Answer the question. 

“A. I would say $10,000 and $15,000 to $16,000.” 

The original petition, which was introduced in evi- 
dence for another purpose, shows that the action was be- 
gun against both defendants for the $5,000, and for the 
value of the three lots donated, with interest. At the 
eral argument in this case, Mr. Ellick, counsel for plain- 
tiff, stated that the action was begun upon that theory; 
but, upon objection made by the defendants that this was 
not the true measure of damages, the objection was sus- 
tained, and the court rnled that the actual damages must 
be proved. 

Of course, if the trial court, at the insistence and re. 
quest of a party to a suit, adopts an erroneous measure 
of damages, the party who thus misled the court will not 
afterwards be permitted to take a contrary position and 
attack the soundness of the ruling in a reviewing court. 
This would trifle with the administration of justice. The 
quotation set forth is the only portion of the record con- 
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taining any reference to the ruling upon this question at 
the former trial, so far as has been pointed out, or we 
have been able to ascertain, and it is not sufficient to 
establish that such ruling was made, or, if made, was 
made at the instance of the Hotel Company. Considering 
the amount of the recovery: permissible against the Surety 
Company in either event, it makes little difference to 
that defendant which measure of damages is adopted, but 
as to the Hotel Company the question is material. Ob- 
jections were repeatedly made to the admissibility of 
testimony of this nature. When such testimony was first 
offered, the trial court seemed to be somewhat in doubt, 
saying, “Of course, it is somewhat speculative, but 
whether there is any different character of evidence that 
can be found that is more consistent or competent, I 
don’t know; we have to take the best we can get,” and 
the evidence was admitted. 

We must consider and determine whether such testi- 
mony is speculative in its nature, too remote, and (as 
stated in some of the objections) invades the province 
of the jury. The court instructed the jury: 

“Tn estimating the fair and reasonable market value of 
the lots in questidn you are entitled to take into consider- 
ation all the circumstances shown by the evidence to 
have existed in and about Scottsbluff on or about July 
2, 1918, including the population of the town and prob- 
able incréase in the same, the business transacted in 
Scottsbluff and surrounding country, the railroad, auto- 
mobile and other transportation facilities and connec- 
tions of Scottsbluff, the situation of said hotel with refer- 
ence to the business portion of the city, the number of 
persons for whom hotel accommodations would be re- 
quired, competition as affecting the probable success of 
the hotel, all such other hotels, rooming houses and facili- 
ties as are shown by the evidence to have actually ex- 
isted in Scottsbluff on or about July 2, 1918, the opinions 
of witnesses as to such market value, and all other facts 
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and circumstances shown by the evidence having a bear- 
ing upon that question.” 

“The measure of plaintiff’s damages, if any, is the dif- 
ference between the fair market value of the lots belong- 
ing to plaintiff and his associates on or about July 2, 
1918, with the hotel building as it stood in its uncom- 
pleted state at said time, and what would have been the 
fair and reasonable market value of said lots had said 
hotel building been completed at that time, provided there 
would have been an increase in the value of the lots, and 
provided, further, that plaintitf would only be entitled to 
recover such increase as would have resulted directly 
from the completion oi said hotel building.” 

Mr. McNish, one of the persons for whose benefit the 
action was brought, after having testified as to the in- 
crease in value of the lots which would have been caused 
if the hotel had been completed by July 2, 1918, upon 
cross-examination testified as follows: 

“Q. Now, assuming for the purpose of the question, 
that the hotel building upon those lots had been com- 
pleted, but was not occupied as a hotel, simply a com- 
pleted building, not used at all, would that make any dif- 
ference in your estimate? A. Why, certainly. * * * Q. 
The lots, I said, assuming that the building on the lots 
owned by the North American Hotel Company had been 
completed as a hotel building in June or July, 1918, but 
was not occupied or used as a hotel property, merely a 
vacant building; would that make any. difference in your 
estimate? A. An unoccupied building is always a deiri- 
ment, I would say. Q. Yes, sir; in other words, if that 
building was completed and should continue unoccupied 
as a hotel building, it would not be a benefit to the addi- 
tion, would it? A. Well, the people would not be up in 
there, that is a cinch. Q. Well, property of that character, 
a hotel building of 80 rooms, that couldn’t be utilized as 
a hotel, wouldn’t be of benefit to the surrounding proper- 
iy, would it? A. Well, if it was fully completed they 
surely wouldn’t leave it unoccupied. Q. You are basing 
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your statement then that the property would be worth 
from $1,200 to $1,500 more per lot upon the assumption 
that the building would be completed and run as a hotel, 
as a profitable investment, a successful investment; isn’t 
it based upon that assumption? A. I wouldn’t put it a suc- 
cessful investment, I would say if that was the best hotel 
in town it would bring the people there and it would nat- 
urally put other businesses in that vicinity. Q. That is, 
upon the assumption that it is running successfully as a 
hotel? A. That it is operated as a hotel. * * * Q. So, 
your whole estimate of values is based upon the assump- 
tion that the hotel would have been completed and being 
operated as a hotel, when you say under those circum- 
stances it would be worth from $1,000 to $1,500 more 
per lot? A. No, sir; I wouldn’t say. I would say a 
town growing from 1,200 to 1,500 in practically a ten- 
year period to 8,000 or 9,000 certainly has some increase 
in value.” 

Mr. Ostenberg, another of the parties for whose bene- 
fit the action was brought, testified that the value of the 
lots was about as high in June, 1918, as at any time. 
“Q. Since then, I suppose, they have gone down some. 
Is that correct? A. Well, there hasn’t been anything 
selling. Q. Haven’t gone down, but you can’t sell, is 
that the idea? A. Not selling. I suppose if you wanted 
to sell you would have to take off something, just like 
you do on farm land.” 

Other witnesses for plaintiff testified that the lots 
would have been increased in value on an average of 
$1,000 by the completion of the hotel building in June, 
1918. In answer to a.question that, “If that hotel build- 
ing were completed today, would that fact, in your judg- 
ment, increase the value of the lots in this tract that I 
have described? * * * A. Hardly to the extent it would if 
completed in 1918, as real estate at that time was more 
active than at present. The completion of the hotel at 
this present time would not have the effect of increasing 
the present value of the lots as much as it would had the 
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hotel been completed in 1918; possibly 25 to 50 per cent. 
less increase than in 1918.” 

Another witness for plaintiff testified that if the build- 
ing were completed now it would add approximately 
$1,000 to the value of each lot. 

For defendants, a number of witnesses testified, in sub- 
stance, that the lots in question on July 2, 1918, were 
worth from $1,000 to $1,500 with the hotel building in 
the condition it then was, and that its full completion 
would not have enhanced their value at that time. One 
of the witnesses gave as his reason for this opinion: “Be- 
cause any advance made on property by reason of the 
construction of any improvements are generally made 
anticipating the completion, or prior to the completion 
of the property, and not after the completion of the 
property.” He also testified that the value of a large 
portion of the property in controversy has increased since 
July 1, 1918, to almost double what the value then was. 

It seems clear that at least some of the witnesses testi- 
fied having in mind the enhanced value of the lots if a 
first-class modern hotel were being operated at the point 
where the building was constructed. The quoted instruc- 
tion permits the jury to consider the operation of the 
hotel. The contract contains no provision for the oper- 
ation of the hotel, or for the carrying on of a hotel busi- 
ness in the building. It merely provides for the erection, 
and not for the operation, of the hotel. At the time of 
the trial over $150,000 had been expended on the build- 
ing, the walls were up, the roof on, the rough cement 
floors in, no windows or doors in, and it was partly 
lathed. It was practically in the same condition as in 
July, 1918, when work was stopped. 

While plaintiff has the right to recover all the dam- 
ages which he actually suffered by the noncompletion of 
the building, if it is afterwards completed the use to 
which it might be put may result in an equal enhance- 
ment of the value of the unsold lots. There is testimony 
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that the building when completed is suitable for a hotel, 
a club, or a hospital. 

We have repeatedly held that gains prevented as weli 
as losses sustained may be recovered as damages upon 
a breach of contract. But it must appear that the profits 
were reasonably certain to have been realized by per- 
formance; that they are not speculative or contingent; 
that such damages must have been within the contem- 
plation of the parties, and the loss must appear to have 
resulted proximately and naturally from the breach. Pun- 
teney-Mitchell Mfg. Co. v. Northwall Co., 70 Neb. 688;. 
Wittenberg v. Mollyneaus, 55 Neb. 429; Silurian Mineral 
Springs Co. v. Kuhn & Co., 65 Neb. 646; Roper v. Mil- 
bourn, 93 Neb. 809. 

“But anticipated profits cannot be recovered where 
they are dependent upon uncertain and changing condi- 
tions, such as market fluctuations, or the chances of busi- 
ness, or where there is no evidence from which they may 
be intelligently estimated. So evidence to establish 
-profits must not be uncertain or speculative. It is not 
necessary that profits should be susceptible of exact calcu- 
lation, it is sufficient that there be data from which they 
may be ascertained with a reasonable degree of certainty 
and exactness.” 17 C. J. 785, sec. 112. 

Plaintiff has cited cases to support the proposition that 
the loss of profits to be derived from the resale of lots or 
Jands arising from the failure to perform a contract to 
erect factories, build railroads, switches, etc., may be re- 
covered. As a general rule profits from collateral con- 
tracts are too remote to constitute elements of damage, 
yet there may be circumstances under which they are al- 
lowable. In the case of Ironton Land Co. v. Butchart, 
73 Minn. 39, the contract not only provided for the erec- 
tion of buildings for a structural steel manufacturing 
building, with a capacity for 500 employees, but also 
provided for its operation for a specified time. In other 
cases, where the contract provided for the building of a 
switch to a tract of land upon which a factory was to 
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be erected, or to extend an electric street car line to a 
proposed addition to a city, it was held that the measure 
of damages was the difference between the value of the 
property as it was and as it would have been had the lines 
been constructed. We have no quarrel with these de- 
cisions under the facts in each case, though in some of 
them the rule seems to have been adopted as the best 
available under the circumstances. In Chesapeake & 
O. &. Co. v. McKell Co., 209 Fed. 514, it is said that such 
a mcasure of damages “must be adopted at the peril of 
otherwise saying that the damages are too speculative to 
permit recovery.” 

In other cases such recovery is denied, especially where 
the damages are claimed for a prospective loss of profits 
to be derived from a collateral transaction. Fitzsimmons 
v. Chapman, 387 Mich. 139; Dullea v. Taylor, 35 U. C. 
Q. B. (Canada) 395; Clyde Coal Co. v. Pittsburg & L. E. 
R. Co., 226 Pa. St. 391; Fox v. Harding, 61 Mass. 516. 
If the evidence had been the best obtainable as to dam- 
ages, and the testimony as to enhanced value, or loss of 
profits, had been confined to that which would reason- 
ably have been caused by a failure to complete the erec- 
tion of the building, with the factor or element of the 
operation of the hotel excluded from the consideration of 
the jury, a different question would be presented. 

Each case must be determined upon its own peculiar 
facts. Where the evidence is sufficient as to definiteness 
and certainty, and the other elements’ necessary are 
shown to exist, such damages may be recovered. But, 
unless this condition obtains, the evidence may not be 
admitted if there is any other reasonable, more definite 
and satisfactory basis by which to measure the damages 
suffered. 

If the building had been completed within the time 
limited, it would be improbable that plaintiff could at 
once realize on the 50 or 60 lots involved and secure the 
profits, and there is no evidence of this nature in the 
record. The sale of the lots both then and thereafter 
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would depend upon many contingencies—the growth of 
the city, the use to which the building would be placed, 
the business conditions in the country generally, and 
many other factors affecting the market for real estate 
in that particular locality. We are satisfied that the 
evidence as to the enhancement of value and loss of 
profits is so speculative, remote and uncertain, and de- 
pends upon so many contingencies, that it ought not to 
be accepted as the measure of damages in this case. The 
damages which plaintiff has suffered are easily ascertain- 
able by a definite standard. In an action for a breach 
of a contract of this nature, where the damages are un- 
certain, speculative and not reasonably susceptible of 
definite ascertainment, the consideration money, or the 
value of property conveyed as a consideration, with in- 
terest, is the proper measure of damages. He has been 
deprived of the use of the three lots and of the $5,000 
since the date of the payment, and of the conveyance to 
the Hotel Company. He is therefore entitled to recover 
the $5,000 paid, together with the fair market value of 
the lots at that time, with interest at 7 per cent. from 
the date stated. This returns to the plaintiff the entire 
consideration with interest as damages for the loss of the 
use of the money, and leaves him with the other real 
estate susceptible to any enhancement of value which may 
have occurred, or which may occur in future, by reason 
of the improvement of the adjacent property by the erec- 
tion of the building. 

It is alleged as error that the court allowed interest 
upon the penalty of the bond from the date of the breach. 
There is a conflict in the decisions on this point, but the 
question has been settled in this state in Mullen v. Mor- 
ris, 43 Neb. 596, 611, and Thomssen v. Hall County, 63 
Neb. 777, where it is shown that the weight of authority 
is in accordance with the holding of the trial court. 

After the judgment was rendered, a motion was filed 
on behalf of plaintiff for the allowance of attorney’s fees 
against the American Surety Company to be taxed as 
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part of the costs. The motion was overruled, and from 
this order the plaintiff has filed a cross-appeal. By sec- 
tion 7814, Comp. St. 1922, “guaranteeing the performance 
of contracts other than insurance policies, or guarantee- 
ing and executing all bonds, undertakings and contracts 
of suretyship,” is classified under the head “fidelity insur- 
ance.” By the amendment to section 3212, Rev. St. 1918, 
made by section 2, ch. 103, Laws 1919 (Comp. St. 1922, 
sec. 7811), it is provided that, in actions upon “guaranty, 
fidelity or other insurance of a similar nature, * * * the 
court upon rendering judgment * * * shall allow the 
plaintiff a reasonable sum as an attorney’s fee in addi- 
tion to the amount of his recovery, to be taxed as part of 
the costs, and if such cause is appealed the appellate 
court shall likewise allow a reasonable sum as an attor- 
ney’s fee for the appellate proceedings.” The contract 
and bond in this case were executed and breached before 
the passage of this amendment; but, since the attorney 
fee is part of the costs, it pertains to the remedy, and 
the legislature has power to regulate the same, even 
though the cause of action accrued before the passage of 
the amendatory act. The insurance policy was for the 
purpose of “guaranteeing the performance” of a con- 
tract “other than an insurance policy,” and is clearly 
within the definition of ‘fidelity insurance,” as to which 
an attorney’s fee is provided for by the statute. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. It is further 
ordered that each party pay one-half the costs in this 
court. 

REVERSED. 
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CHARLES NICHOLS V. STATE OF NEBRASKA. 
Firep DeceEmMBER 8, 1922. No. 22571. 


1. Criminal Law: Triat. Defendant in a prosecution for murder 
in the first degree is not entitled to a discharge without a trial 
on the statutory ground that he was not indicted at the term at 
which he was held to answer, where the record shows that 
the felony was committed after the jury called to serve at the 
present term had been discharged; that by order of the examin- 
ing magistrate he was held to answer at the next regular jury 
term, and that at the beginning thereof the information was 
filed in the district court. Comp. St. 1922, sec. 10044. 


2. Information: Variance. In a criminal prosecution an imma- 
terial variance between the complaint before the examining mag- 
istrate and the information filed in the district court is not a 
ground of abatement, where the same crime is properly charged 
in both. 


3. Courts: RuLes or Practice. Under recent statutory and con- 
stitutional provisions the supreme court may promulgate rules 
of practice and procedure not in conflict with existing laws on 
those subjects. Comp. St. 1922, sec. 10074; Const., art. V, sec, 25. 


4. Information. Form of information for murder in the first degree 
set out in opinion. 


5. Criminal Law: InpaNnELInc Jury. Where impaneled jurors are 
shown to have the statutory qualifications, and defendant in a 
criminal prosecution has not exhausted his peremptory chal- 
lenges, assigned errors in accepting or excusing veniremen are 
unavailing for the purpose of reversing his conviction. 


6. Witnesses: Privitecen CoMMUNICATIONS. Where a communica 
tion by a patient to his physician is not necessary and proper 
to the discharge of the latter’s professional duties or services, 
it is not privileged within the meaning of the statute forbidding 
the disclosure of confidential communications between physician 
and patient. Comp. St. 1922, sec. 8840. 


7.’ Criminal Law: Intent: Harmiess Error. Defendant in a 
criminal prosécution may testify directly to his intention, if it 
is an element of the crime charged, and where he does so and 
the answer to the question calling for his conclusion remains in 
the record unchallenged, a mere ruling subsequently sustaining 
an exception to the question is not necessarily a prejudicial 
error. 


8. Homicide: Surrictency or Evipence. Evidence discussed in the 
opinion held sufficient to prove the criminal intent, the premedi- 
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tation, the deliberation, and the other elements essential to a 
conviction for murder in the first degree. 


Error to the district court for Cheyenne county: 
J. LEONARD TEWELL, JuDGE. Affirmed: Sentence reduced. 


J. FE. Willits, for plaintiff in error. 


Clarence A, Davis, Attorney General, and C. L. Dort, 
contra. 


Heard before Morrissey, C. J., Letton, Rose, ALDRICH, 
Fransspureé and Day, JJ., Revick and SHEPHERD, Dis- 
trict Judges. 


Ross, J. 


In a prosecution by the state in the district court for 
Cheyenne county, Charles Nichols, defendant, was con- 
victed of murder in the first degree and for that felony 
was sentenced to suffer the penalty of death. As plaintiff 
in error he presents for review the record of his convic- 
tion. 

The first assignment of error challenges the overruling 
of a plea to discharge defendant on the ground of delay in 
the filing of the information. A statutory provision au- 
thorized a recognizance requiring accused to appear 
forthwith before the district court, if in session. Laws 
1915, ch. 162. This, however, applied to a bailable of- 
fense, and not necessarily to a charge of murder in the 
first degree.” Another statutory provision declares: 

“Any person held in jail charged with an indictable 
offense shall be discharged if he be not indicted at the 
term of court at which he is held to answer.” Comp. St. 
1922, sec. 10044. 

This applies to prosecutions by information also. De- 
fendant was not entitled to a discharge. He shot and 
killed Emma Carow, June 17, 1921. The complaint 
charging him with murder in the first degree was filed 
with the county judge as an examining magistrate June 
21, 1921. Defendant was arraigned the same day and 
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pleaded not guilty. He waived preliminary examination 
and was committed to prison without bail “for his appear- 
ance before the next jury term of the district court,” not 
at the April term, which convened April 25, 1921, and 
adjourned July 25, 1921. The jury for the April term 
had been excused May 14, 1921, prior to the homicide. 
The transcript of the preliminary proceedings before the 
examining magistrate was filed in the district court June 
23, 1921. The next regular or October jury term con- 
vened October 17, 1921, and adjourned December 31, 
1921. This is the term at which defendant was “held to 
answer.” The information was filed in the district court 
October 17, 1921, during the term at which defendant 
was required to appear, and the trial began October 20, 
1921, and lasted three days. The sentence was pronounced 
October 24, 1921. Under the circumstances the commit- 
ting magistrate was not required to bind defendant over 
to the April term. He was properly “held to answer” at 
the next or October term. The information was filed at 
the beginning thereof within the time limited by law. 
There was clearly no error in overruling the plea to dis- 
charge defendant without a trial. 

The next assignment of error is based on the over- 
ruling of a plea in abatement. It is contended that the 
prosecution should have been abated on the ground of a 
variance between the complaint before the examining 
magistrate and the information filed in the district court. 
The import of the argument under this head is that tha 
preliminary complaint charged that defendant assaulted 
Emma Carow with the intention of killing himself, while 
the information on which he was tried accused him of 
making the assault with intent to murder her; the de- 
duction being that, on the latter charge, there was no 
preliminary hearing or waiver thereof, or opportunity 
to plead thereto before the examining magistrate, and 
that therefore the plea in abatement should have been 
sustained. This is a technica] point without merit. It 
grows out of an obvious reference in a single place in the 
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preliminary complaint to the accused instead of the vic- 
tim of the homicide. Both the original complaint before 
the examining magistrate and the information subse- 
quently filed in the district court charge defendant with 
murder in the first degree. The inaccuracy of the refer- 
ence was perfectly plain on the face of the complaint 
and did not eliminate a material fact or mislead or preju- 
dice defendant in the slightest degree. 

Instead of a short form, charging the felony in simple 
and direct language without unnecessary details, repeti- 
tions or other superfluous matter, the county attorney 
felt called upon to use a form long sanctioned by the 
judiciary in attempting to observe portions of the Eng- 
lish common law adopted by the legislature of Nebraska. 
The information, though valid and sanctioned by pre- 
cedent, is not in a form suited to present conditions. It 
is as follows: 

“In the District Court of Cheyenne County, Nebraska. 


“The State of Nebraska, 


Plaintiff, 
vs. Information. 
“Charles Nichols, 
Defendant, 


“Now, in this October, 1921, regular Term of the Dis- 
trict Court, of Cheyenne County, Nebraska, duly con- 
vened herein, on the 17 day of October, in the year of 
our Lord, One Thousand Nine Hundred Twenty-one, 
comes into Court, Allen E. Warren, the duly elected, 
qualified and acting County Attorney of Cheyenne 
County, Nebraska, and for and in behalf of and in the 
name of the State of Nebraska, gives the Court to under- 
stand and be informed, that Charles Nichols, on or 
about the 17 day of June, 1921, in the County of Chey- 
enne and the State of Nebraska, aforesaid, then and there 
being, in and upon one Emma Carow, then and there be- 
ing, unlawfully, wilfully, purposely, feloniously and of 
his deliberate and premeditated malice, did make an as- 
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sault, with the intent, her, the said Emma Carow, unlaw- 
fully, purposely and of his deliberate and premeditated 
malice, to kill and murder, and that the said Charles 
Nichols, a certain pistol, commonly called a ‘revolver,’ 
then and there loaded and charged with gunpowder and 
divers leaden bullets, which said pistol, commonly called 
a ‘revolver,’ he, the said Charles Nichols, in his hand or 
hands, then and there had and held, then and there, 
unlawfully, wilfully, purposely, feloniously and of his 
deliberate and premeditated malice, did discharge and 
shoot off, to, at, against and upon, the said Emma Carow 
and that the said Charles Nichols, with the leaden bul- 
lets, aforesaid, out of the pistol, aforesaid, commonly 
called a ‘revolver,’ then aud there, by force of the gun- 
powder, aforesaid, by the said Charles Nichols, discharged 
and shot off, as aforesaid, then and there, unlawfully, 
purposely, feloniously and of his deliberate and premedi- 
tated malice, did strike, penetrate and wound, with 
intent aforesaid, thereby, then and there giving, to the 
said Emma Carow, in and upon the left side of the body 
and in and upon the left side of the head, of her, the said 
Emma Carow, with the intent aforesaid, thereby, then 
and there, to give to her, the said Emma Carow, in and 
upon the left side of the body and in and upon the left 
side of the head, of her, the said Emma Carow, with the. 
leaden bullets, aforesaid, so as aforesaid, discharged 
and shot out of the pistol, commonly called a ‘revolver.’ 
aforesaid, by force of the gunpowder, aforesaid, by the 
said Charles Nichols, in and upon the left side of the body 
and in and upon the left side of the head, of her, the 
said Emma Carow, two mortal wounds, each, circular in 
form, about one-half of an inch in diameter and of the 
depth of five inches, of which said mortal wounds, she, the 
gaid Emma Carow, instantly died, and so the said Allen 
E. Warren does say that the said Charles Nichols, her, 
the said Emma Carow, unlawfully, wilfully, purposely, 
feloniously and of his deliberate and premeditated malice, 
did kill and murder, contrary to the form of the statute, 
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in such case made and provided and against the peace 
and dignity of the State of Nebraska. 
“ALLEN E. WARREN, 
“County Attorney of Cheyenne County, Nebraska.” 


“The State of Nebraska, | 
bss. 
Cheyenne County, | 


“Allen HE. Warren, of lawful age, being first duly 
sworn, deposes and says, that he is the duly elected, quali- 
fied and acting county attorney of Cheyenne County, Ne- 
braska, and that he has made and read the foregoing 
information and that the offense charged therein, is true, 
as he verily believes and that the said offense contained 
and charged in said information, is true, as he verily 
believes. 

~ “ALLEN E. WARREN. 

“Subscribed in my presence and sworn to before me, 
this 17 day of October, 1921. 

(Seal) “TSOLA B. WaSSON, 

“Clerk of the District Court of Cheyenne County, 
Nebraska.” 

It was in attempting to follow this complicated form, 
giving and repeating unnecessary details, that the com- 
plainant before the examining magistrate inadvertently 
referred in one place to the accused instead of the victim 
of the homicide. While the charge in the present in- 
stance was sufficient notwithstanding the error, justice 
is sometimes delayed or defeated by errors in vain and 
pompous repetitions found in common-law forms. The 
ancient form used by the county attorney in the present 
instance is a relic of times when blood-thirsty rulers, 
religious bigots and political tyrants intentionally in- 
flicted punishments on innocent victims under false 
charges. Those abominations have passed away, but some 
of their forms still remain to embarrass the courts in the 
administration of justice under new conditions. 

The legislature has made provisions for averting some 
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of the evils resulting from the failure to observe techni- 
calities of the common law in regard to informations. A 
statute on this subject provides: 

“No indictment shall be deemed invalid, nor shall the 
trial, judgment or other proceedings be stayed, arrested 
or in any manner affected: First. By omission of the 
words, ‘with force and arms,’ or any words of similar 
import; or, Second. By omitting to charge any offense 
to have been contrary to a statute or statutes; or, Third. 
For the omission of the words, ‘as appears by the record’ 
nor for omitting to state the time at which the offense 
was committed in any case where time is not of the es- 
sence of the offense; nor for stating the time imperfectly; 
nor for want of a statement of the value or price of any 
matter or thing, or the amount of damages, or injury in 
any case where the value or price, or the amount of 
damages or injury, is not of the essence of the offense; 
nor for the want of an allegation of the time or place 
of any material fact, when the time and place have once 
been stated in the indictment; nor that dates and num- 
bers are represented by figures; nor for an omission to 
allege that the grand jurors were impaneled, sworn o2 
charged; nor for any surplusage or repugnant allegation 
when there is sufficient matter alleged to indicate the 
crime or person charged; nor for want of the averment 
of any matter not necessary to be proved; nor for any 
other defect or imperfection which does not tend to the 
prejudice of the substantial rights of the defendant upon 
the merits.” Comp. St. 1922, sec. 10074. 

Further means of relief are found in a new constitu- 
tional provision declaring: 

“Yor the effectual administration of justice and the 
‘prompt disposition of judicial proceedings, the supreme 
court may promulgate rules of practice and procedure 
for all courts, uniform as to each class of courts, and 
not in conflict with laws governing such matters.” Const., 
art. V, sec. 25. 

Under the statutory and constitutional provisions now 
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in force, any properly verified information may be held 
sufficient, if it states the name and the authority of 4 
qualified informer and facts constituting every element 
of murder in the first degree as defined by statute and 
pleads the name of defendant and the district court of 
competent jurisdiction wherein he is required to answer; 
the date of filing the information within the time limited 
by law while the court named is in session at a regular 
jury term; the time of the fatal assault and the date when 
the victim of the homicide died therefrom, which must be 
shown to be within a year and a day; and the place where 
and the means by which the felony was committed. 
Tested by these standards the following brief form meets 
all requirements of the law in a prosecution like the 
present : 

“In the District Court for Cheyenne County, Nebraska. 


“The State of Nebraska, . 
Plaintiff, 
v. 
‘Charles Nichols, 
Defendant. 


“Allen E. Warren, the duly elected, qualified and 
acting county attorney of Cheyenne county, Nebraska, 
prosecuting pursuant to law in the name of and for 
the state of Nebraska, plaintiff, makes information to the 
district court for Cheyenne county in session October 
17, 1921, at the regular October term of that year, as 
follows: 

“In Cheyenne county, Nebraska, June 17, 1921, 
Charles Nichols, defendant, feloniously, purposely and 
of his deliberate and premeditated malice, shot Emma 
Carow with a revolver, and as a result thereof she died 
June 17, 1921. Defendant thus committed murder in 
the first degree. 

“ALLEN E. WARREN, 
“County Attorney of Cheyenne County, Nebraska. 
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“The State of Nebraska,] 
\ss. 
County of Cheyenne, J 


“Allen E. Warren, being duly sworn according to law, 
says the facts stated in his foregoing information are 
true as he verily believes. 

“ALLEN EX. WARREN, 
“County Attorney of Cheyenne County, Nebraska. 

“Subscribed in my presence and sworn to before me 
October 17, 1921. 

(Seal ) “Tsoca B. WASSON, 

“Clerk of the District Court for Cheyenne County, 
Nebraska.” 

Many pitfalls will be avoided by omitting unneces- 
sary details, repetitions and other superfluous matter not 
essential to a proper information or to the protection of 
accused. Procedure more in harmony with modern con- 
ditions will result from reforms which eliminate objec- 
tionable technicalities of the common law formerly 
adopted by the legislature. 

Complaint is made of alleged irregularities in selecting 
the jury. It is insisted that competent veniremen were 
erroneously excused and disqualified ones accepted. An 
examination of the record shows that all members of the 
jury impaneled were qualified according to statutory re- 
quirements and established rules of criminal law. De- 
fendant did not exhaust his peremptory challenges and 
error in impaneling the jury is not shown. This assign- 
ment of error is therefore overruled. 

An argument of considerable length is directed to the 
- proposition that the trial court erred in permitting a 
physician to testify to a conversation between himself 
and defendant in which the latter admitted that he shot 
both himself and Emma Carow. It is insisted that this 
testimony was admitted in violation of the statute for- 
bidding the disclosure of confidential communications 
between physician and patient. Comp. St. 1922, sec. 
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8840. The physician was called to the scene of the 
tragedy to attend Emma Carow and arrived a few min- 
utes after she died. He found her on the ground with 
two bullet holes in her body. Defendant was beside her 
suffering from self-inflicted bullet wounds. The physician 
asked him what the shooting was about, and he replied: 
“imma and I were supposed to be married tomorrow.” 
He was then asked: “Did you shoot yourself and her?” 
To this he answered, “I did.” This is the conversation 
said to be privileged. When it took place the relation 
of physician and patient between the physician and de- 
fendant did not exist. The former had been called to 
perform professional services for Emma Carow, the vic- 
tim of defendant’s homicidal acts. The disclosures by 
defendant to the physician were not shown to have been 
made with a view to treatment of the former. After the 
conversation the physician, prompted by humane consid- 
eration under conditions as he found them, voluntarily 
performed services for defendant. The admission that 
defendant shot Emma Carow was not a confidential com- 
munication necessary and proper to the discharge of pro- 
fessional duties or services on behalf of defendant and 
was not, therefore, protected by the statute. Koskovich 
v. Rodestock, 107 Neb. 116. Assuming, however, that the 
evidence should have been excluded, the ruling admitting 
it would not be reversible error, for the reason that the 
shooting by defendant was established beyond question 
by other uncontradicted evidence and was inferable from 
testimony of defendant himself while on the witness- 
stand. 

The principal reason urged for a reversal is based on 
the sustaining of an exception to a question calling for 
direct testimony by defendant that it was not his inten- 
tion to shoot Emma Carow. In considering this feature 
of the trial, details of a few facts disclosed by the evi- 
dence seem necessary. 

Emma Carow, 25 years of age, lived with her widowed 
mother, Lena Carow, on a farm in Cheyenne county. De- 
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fendant, 43 years of age, had been in their employ as a 
farm hand for several months. During that time he 
made his home at the farm-house occupied by the Carows. 
Emma and defendant sometimes worked together on the 
farm. During the afternoon, June 17, 1921, she went to 
a field where he was at work and told him to quit, ter- 
minating his employment. The two went separate ways to 
the house, Emma in advance. When defendant arrived 
he asked for her and was told by her mother that she 
was out. He immediately left the house. The Carows 
promptly met and decided to start to the home of a 
neighbor by the name of Vick, a mile away, and with 
that purpose in view got into their automobile. It had 
gnly one seat and this they occupied. Behind the seat 
there was an open box and defendant got into it. 
When half way to Vick’s, he leaned forward and pulled 
the key out of the switch, thus stopping the motor. The 
Carows got out and started toward Vick’s on foot. When 
they had gone a short distance defendant called to Emma 
to come back, saying he wanted to speak to her. She 
did as requested, leaving her mother standing in the 
road. A few minutes later, after there had been time 
for conversation, le shot Emma twice in different parts 
of her body. He also shot himself twice. 

The theory of the defense seems to be that defendant 
procured and carried the revolver for the sole purpose of 
committing suicide; that this purpose was formed as a 
result of Emma’s refusal to marry him according to 
promises to which he testified; that his first shot was 
fired at himself and that he did not know what occurred 
thereafter. While he was testifying in his own behalf 
he was asked: “Did you entertain in your own mind an 
intent or thought that you would kill Emma Carow?” 
His answer was, “No, sir.” This answer was followed 
by the sustaining of an exception to the question itself 
on the ground that it called for the conclusion of the 
witness. Assuming the exception should have been over- 
ruled under the principle announced in Cummings v. 
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State, 50 Neb. 274, to the effect that a defendant in a 
criminal prosecution may testify directly to his inten- 
tion where it is an element of the offense charged, the 
error was not prejudicial to defendant. By his answer, 
“No, sir,” he told the jury it was not his intention to 
shoot Emma Carow. The answer was never stricken out 
of the record and the jury were never directed to disre- 
gard it. Prejudicial error in this respect, therefore, is 
not shown. : 

It is insisted further that the evidence is insufficient 
to prove the criminal intent, the premeditation and the 
deliberation essential to murder in the first degree. The 
point does not seem to be well taken. Defendant testi- 
fied that for several months he and Emma Carow had 
been engaged, and that in the meantime on two or three 
occasions she had declined to be married at the appointed 
time. He admitted he had been dismissed as a suitor 
when discharged as a farm-hand. These experiences, if 
he told the truth, would naturally imply a warning suf- 
ficient to prevent surprise or sudden emotion in the event 
of a new disappointment of the same kind. Some time 
elapsed between his rejection in the field and the tragedy 
in the highway. After he learned his fate as a suitor 
there was time for reflection before he committed his 
homicidal acts. In addition, the story of the engage- 
ment, though it may be true, is open to suspicion. A 
sister of Emma Carow testified that the latter had made 
no preparation for marriage—a circumstance at variance 
with common experience, if she were engaged. According 
to the testimony of her mother there was time for conver- 
sation after Emma went back to converse with defendant 
in the highway. When she was a few feet away from 
him, her mother said, he pointed the revolver at her and 
fired twice. Two witnesses testified to admissions by him 
that-he first shot her and, distressed by her suffering, 
shot her again. From all of the evidential facts the jury 
were at liberty to find a felonious purpose or intention, 
and deliberation and premeditation beyond a reasonable 


Vor. 109] SEPTEMBER TERM, 1922. 347 


Nichols v. State. 


doubt. Circumstances indicate that he was in possession 
of his mental faculties. There was no proof of insanity. 
While his testimony on direct examination contains a 
statement that he did not know what occurred after he 
fired the first shot, his cross-examination indicates the 
contrary. The evidence is sufficient in every respect to 
sustain the conviction. 

In other assigninents of error there is criticism of rul- 
ings on evidence, of instructions, and of conduct of coun- 
sel, jury and judge. These are all found upon examina- 
tion to be without merit. Reversible error has not been 
pointed out. The majority, however, express the follow- 
ing views: 

The penalty of death is intended by the law to punish 
a vicious intent carried into effect by accused after form- 
ing and deliberating upon a plan to commit murder. 
The only time for deliberation in the present instance in- 
tervened between the act of accused in calling Emma - 
Carow back to him in the highway and the shooting. The 
stress of the situation was such as to preclude that cool 
calculation and consideration which the law contemplates 
in providing for the extreme penalty. The present case is 
one wherein justice should be seasoned with mercy. 

The sentence of death is reduced to imprisonment for 
life in the state penitentiary and the conviction affirmed. 

AFFIRMED: SENTENCE REDUCED. 

Ross, J. 

It seems to me the reasons of the majority for reducing 
the sentence are not sufficient to justify interference with 
the penalty fixed by the jury, and I am authorized to say 
that Letton, J., and Shepherd, District Judge, are of 
the same opinion. 
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WILBERT Morris, ADMINISTRATOR, APPELLEE, V. EQUITABLE 
Lire ASSURANCE SOCIETY, APPELLANT. 


Ficrep DEcEMBER 8, 1922. No. 22172. 


1. Evidence. Uncontradicted evidence should ordinarily be taken 
as true, and where the evidence tends to establish a fact which 
it is within the power and to the interest of the opposing party 
to disprove, if false, his failure to disprove it strengthens the 
probative force of the evidence tending to prove it. 

2. Marriage: BurpeEN or Proor. The burden of proof of marriage 
rests upon the party who pleads it. 


3. Evidence: NoNEXISTENCE or Ferson. A witness may testify as 
to the nonexistence of a person; the extent of the search affects 
the weight, and not the competency, of the evidence. 


4. Insurance: IpENTITY oF BENEFICIARY: BURDEN oF Proor. Where 
the beneficiary in an insurance policy is designated as “his wife, 
Bessie. Morris,” and some person who is not “his wife, Bessie 
Morris,” claims the fund, the burden of proof is upon such 
claimant to establish the fact that she is the person referred to 
in the policy as “his wife, Bessie Morris.” 

5. Evidence examined, and held sufficient to sustain the judgment. 


« 


APPEAL from the district court for Valley county: 
BayarD H. PaIne, JUDGE. Affirmed. 


Gurley, Fitch & West and Munn & Norman, for ap- 
pellant. 


Prince & Prince and Davis & Davis, contra. 


Heard before Morrissey, C. J., ALpDRICcH, Day and 
FLanssurG, JJ., Redick, District Judge. 


ALDRICH, J. 


This is an action by Wilbert Morris, administrator of 
the estate of Joseph Morris, deceased, against the Equita- 
ble Life Assurance Society of the United States, upon a 
life insurance contract. 

The facts are substantially as follows: The defend. 
ant insurance company entered into an insurance con- 
tract with the Union Pacific Railroad Company, insuring 
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its employees. Under this insurance contract, a certifi- 
cate was issued to Joseph Morris, which certificate was 
made payable to “his wife, Bessie Morris.” Upon the 
death of the insured, Joseph Morris, the plaintiff, who 
was administrator of his estate, brought suit on the 
policy, alleging briefly that Joseph Morris was not mar- 
ried, had no wife, Bessie Morris, and alleging further 
that the defendant had paid the plaintiff the sum of 
$310. The defendant answered, alleging briefly payment 
of the balance to Bessie Morris, and alleging that the 
payment to the plaintiff was at the request of Bessie 
“Morris. The reply, in general, reiterated the denial of 
the existence of Bessie Morris, either as the wife of 
Joseph Morris, or otherwise, denied the payment to her, 
and denied that the payment made to the plaintiff was 
made at the request of Bessie Morris. 

Upon the trial plaintiff introduced evidence as to the 
following points: That Joseph Morris was not married 
from 1915 until his death; that there was no such per- 
son as Bessie Morris; that the defendant had paid the 
plaintiff $310. The plaintiff rested, and the defendant 
then rested without introducing any evidence. The case 
was tried to the court without a jury, and resulted in a 
finding and judgment in favor of the plaintiff. Defend- 
ant appeals. , 

The first proposition of law that is presented to us 
for consideration is that uncontradicted evidence should 
be taken as true, citing 23 C. J. 37, sec. 1779. It is a rule 
well established that uncontradicted evidence should ordi- 
narily be taken as true, and that where the evidence tends 
to establish a fact which it is within the power and to 
the interest of the opposing party to disprove if false, 
his failure to attempt to disprove it strengthens the pro- 
bative force of the evidence tending to prove it. The 
probabilities and nature of the situation add greatly to 
the fact that Bessie Morris was a fictitious person. Every 
circumstance and every fact and all of the res geste of 
the case go a long way to establish this proposition. If 


350 NEBRASKA REPORTS. [VoL. 109 


Morris v. Equitable Life Assurance Society. 


she was in fact not a fictitious person, why was it not 
generally known in the neighborhood where she lived that 
she was living with him as his wife? . 

The next proposition is that, if she was living with 
him, why did she keep it a secret and withhold the in- 
formation from her friends? Is it reasonable to believe 
that she would sit idly by and allow: herself to be 
barred forever from recovering $2,500, when by letting 
herself be known and telling the alleged truth she could 
easily have sustained her position? Such a circumstance 
is unnatural, entirely suspicious, and makes it unworthy 
of belief, and makes it wholly reasonable to say under © 
the circumstances of the case that she was a fictitious 
person and of no existence so far as this case is con- 
cerned. Further, as supporting this proposition, see Gib- 
bons v. Chicago, B. & Q. R. Co., 98 Neb. 696. 

Another rule which is self-evident in this case is that 
the burden of proof of marriage rests upon the person 
who pleads it. 26 Cyc. 871, and cases therein cited. It 
was never claimed by any one at any time during the 
lifetime of the deceased, nor did he have the reputation 
of living with any woman as his second wife. Anyhow, 
under these circumstances, the burden of proving a mar- 
riage rests upon the party asserting it. 26 Cyc. 871. All 
persons acquainted with the deceased during his lifetime 
were ignorant of the fact as to whether he lived with a 
woman whom he called his second wife. If he did sus- 
tain marital relations before his death, naturally, would 
he not have the reputation of it? His son, the admin- 
istrator, Wilbert Morris, had no information or knowl- 
edge of the father sustaining marriage relations with any 
woman since the death of his former wife, and there 
is no evidence whatever of any woman who designated 
herself as a beneficiary of her deceased husband after 
his death, when but to have done so would have estab- 
lished her right to the sum of $2,500 in this case. Nor 
does the defendant make any attempt, either directly or 
indirectly, to show that Joseph Morris, deceased, left a 
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widow on February 9, 1920. Defendant remained silent 
when it was its duty to have spoken. 

It was said in People v. Sharp, 19 N. W. 168 (53 Mich. 
523), and it is in point here: “Evidence of a sheriffs in- 
ability to find or hear of any such person as witnessed 
an instcument is admissible to show that the same is 
fictitious; and the extent of his search and his oppor- 
tunities go to the weight, but not to the competency, of 
his evidence.” 

That is the situation here. This defendant had every 
opportunity to know and ought to have known and does 
know whether such a person existed. This defendant, 
by remaining silent, went to sleep on its rights and is 
forever barred from being heard on this subject. One 
thing is true, uncontradicted evidence which bears the 
semblance of truth is entitled to be believed, and courts, 
as a rule, under these circumstances take this kind of 
evidence for the truth, as the court undoubtedly did in 
the instant case. 

Wilbert Morris, the administrator, testified as to 
whether his father had married Bessie Morris. He in- 
quired of the county clerk as to whether or not a mar- 
riage license had been issued from his office to his father 
and Bessie Morris, and whether or not this marriage 
license was issued to his father between January 1, 1917, 
and the date of his death. He also testified as to the 
nonexistence of such a person as Bessie Morris. It ap- 

‘pears of record as follows, to wit: “Q. State whether or 
not you found a woman by the name of Bessie Morris? 
*** A. No. Q. Do you know any person by the name 
of Bessie,Morris? A. No, sir. Q. So far as you know, 
does such a person exist as Bessie Morris? A. No, sir.” 
While it may be that this evidence is weak and unsatis- 
factory and not as strong as it might have been, con- 
sistent with the truth, yet it is strong enough, not only 
to put the burden of proof upon the defendant, but im- 
pels it to take this testimony as true or forever remain 
silent. In other words, it undoubtedly at least raises a 
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strong presumption as aforesaid that Bessie Morris only 
had an imaginary existence and she was treated as such 
by the decedent. 

It is generally conceded to be the law that a witness 
may testify as to the nonexistence of a person; the ex- 
tent of the search affects the weight, and not the compe- 
tency, of the evidence. State v. Hahn, 38 La. Ann. 169: 
People v. Eppinger, 105 Cal. 36. 

If it appears in the record that the beneficiary in an 
insurance policy is designated as “his wife, Bessie Mor- 
ris,’ and some person who is not “his wife, Bessie Mor- 
ris,” claims the fund, the burden of proof is upon such 
claimant to establish the fact that she is the person re- 
ferred to in the policy as “his wife, Bessie Morris.” 

It appears of record that defendant made a part pay- 
ment of the insurance and that it paid $310 on the same. 
We understand this to be admitted by the appellee and 
there is no controversy about this fact. After deducting 
this payment from the face of the policy, there is found 
the difference between this item of $310 and the face of 
the policy, or $2,190. 

As a general rule of law, it is true that part payment 
of a debt raises a presumption that there is a promise 
to pay the balance. In support of this, see 30 Cyc. 1220, 
and cases therein cited. 

The burden of proving payment is upon the party 
pleading it. 30 Cyc. 1264; Davis v. Hall, 70 Neb. 678; 
Mullally v. Dingman, 62 Neb. 702; Curtis v. Perry, 38 
Neb. 519; German v. Boslough, 28 Neb. 33. 

As a matter of law, it is presumed that the name of a 
-beneficiary is the legal one. It is equally true that the 
name mentioned in the policy is often fictitious and imag- 
inary, and testimony of relatives and friends is compe- 
tent and entitled to great weight. While the deceased 
was running on the railroad between Ord and Grand 
Island almost daily the year around, friends and rela- 
tives would be in position to give testimony as to whether 
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or not he ever knew or was acquainted with one Bessie 
Morris. 

Furthermore, there is no evidence as to what was the 
intention of the deceased as to conveying his property 
to Bessie Morris, nor is there any evidence whatever that 
Bessie Morris ever saw this policy or knew of its exist- 
ence, and, furthermore, whatever evidence there is on the 
subject goes wholly to prove that Bessie Morris was a 
fictitious person. Would it be possible to have her living 
in the community of Ord, a small village, and be unable 
to find any person who knew her or had any acquaintance 
with her? Is there any evidence, either directly or indi- 
rectly, that Bessie Morris was to be the beneficiary of 
this policy? Is it not true as a matter of fact that it 
is the duty of the court to give an intention effect? Yet, 
in this case, is it not true that the alleged second wife 
of the decedent is a mere fiction, spurious entirely and 
fraudulent? This evidence at least raises the presump- 
tion unanswerable that Bessie Morris was purely ficti- 
tious, never had an entity, and therefore never knew or 
bad any relation with the deceased. Therefore, it seems 
logical, and inevitable, and we are forced to the con- 
clusion that the children of the deceased, Joseph Morris, 
and other relatives, as a matter of law, can be the only 
beneficiaries of this insurance policy. 

As a matter provided for by statute, the attorney for 
plaintiff is entitled to reasonable pay for services in this 
court. We therefore consider that the amount allowed 
should be $100, and the same is allowed. 

After considering the entire record of this case, and 
after going over the facts, and while the evidence is weak 
and unsatisfactory, yet it is also true enough to warrant 
the court, as a matter of law, in affirming this case. 

AFFIRMED. 
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RUSSELL ROZEAN V. STATE OF NEBRASKA. 
Firep Decemper 8, 1922. No. 22616. 


1. Contempt. Where a juror, during the trial of a case which he 
is hearing, discusses the merits of the case with a person out- 
side of court in wilful violation of the court’s orders, such juror 
is guilty of contempt of court under the provisions of subdi- 
vision 3, sec. 9189, Comp. St. 1922. 


2. Evidence examined, and held sufficient to sustain the judgment. 


Error to the district court for Nemaha county: JAMES 
T. Beciey, Juve. Affirmed as modified. 


Lambert d Hawaby and McCarty & Hager, for plain- 
tiff in error. 


Clarence A. Davis, Attorney General, and Mason 
Wheeler, contra. 


Heard before Morrissry, C. J., Lerron, Rose, ALDRICH, 
Day and Franspure, JJ., Repick, District Judge. 


Day, J. 


Russell Rozean, the defendant, was convicted on a 
charge of contempt of court, and adjudged to pay a fine 
of $100 and costs. From this judgment he has brought 
error to this court. ; 

The record shows that the defendant was a juror in 
the case of the State of Nebraska v. Lucille Neal, a charge 
of murder, which came on for trial November 6, 1921, and 
continued until November 24, 1921, at which date Judge 
Raper, the trial judge, discharged the jury and declared 
a mistrial on account of the miscondnet of this defend- 
ant in discussing the case pending the trial. 

The errors relied upon for reversal are: TVirst, that 
the evidence was not sufficient to sustain the judgment; 
and, second, that the court should not have admitted in 
evidence the order of Judge Raper dimissing the jury in 
the Neal case. 

During the trial of the Neal case the jurors were not 
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required to remain together, but were permitted to dis- 
perse during the recesses of the court. 

Section 9189, Comp. St. 1922, provides that every court 
of record shall have power to punish by fine and impris- 
onment, or by either, as for criminal contempt, persons 
guilty of any of the following acts: “Third. Wilful dis- 
obedience of ov resistance wilfully offered to any lawful 
process or order of said court.” 

It appears from the record that, during the trial of the 
Neal case, the jury were repeatedly admonished by the 
court not to talk to any one about the case, nor to dis- 
cuss it among themselves, and not to permit any one to 
talk to them about it, and to refrain from making up 
their minds as to the merits of the case until the cage 
was finally submitted to them. That this was a proper 
order cannot be successfully denied. The due adminis- 
tration of justice requires that cases should be deter- 
mined upon the evidence in court, and not upon what 
people outside think or say concerning the merits ov de- 
merits of a case. The law demands the judgment of the 
jury upon the evidence, and not the judgment of public 
opinion. The testimony of Mr. Milam, the principal wit- 
ness for the state, shows that on Thanksgiving day, and 
while the case was pending, the defendant came to the ° 
witness’ greenhouse, and discussed the case with the 
witness and his wife and son. Among other things per- 
taining to the case, the defendant. said that there had 
been no evidence produced by the state to convict the 
woman of the crime she was: charged with; that the case 
should have been stopped with the coroner’s inquest; 
that there was no evidence to warrant the bringing of 
the case, or to warrant the expense to the county; that 
if there was a county attorney of any sense and knew 
his business .the case would never have been brought to 
trial; and that he would never vote for conviction. This 
conversation was denied by the defendant. The testi- 
mony of Mr. Milam was corroborated in the main by his 
wife and son. While there were some circumstances 
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which tended to weaken the testimony of the two cor- 
roborating witnesses, we think that the testimony was 
amply sufficient to support the judgment. The rule is 
thoroughly established that in this class of cases, on con- 
flicting testimony, the judgment of the district court will 
not be reversed unless, on a review of the testimony, we 
can say that the judgment was clearly wrong. McAleese 
uv. State, 42 Neb. 886. 

With respect to the contention that it was error to ad- 
mit in evidence the order of Judge Raper dismissing the 
jury, it would seem that it is unnecessary to pass upon 
this assignment, because it has frequently been held that, 
upon review in this court of a trial by the district cour: 
without a jury, it will not be presumed that the trial 
court acted upon or considered incompetent evidence, and 
that the action of that court in admitting evidence will 
not be reviewed. Kemmerling v. State, 89 Neb. 98. 

We find no reversible error in the record. In view of 
the fact, however, that no bad purpose can be imputed to 
the defendant for the remarks made to his neighbor, we 
think the ends of justice will be subserved by reducing 
the amount of the fine to $25. 

As thus modified, the judgment is affirmed. 

AFFIRMED AS MODIFIED. 


PRTER JACOBSON, ADMINISTRATOR, APPELLANT, V. OMAHA 
& Counc. BLuFrFs STREET RaItway Com- 
PANY, APPELLEE. 


Firep Decemper 8, 1922. No. 22147. 


1. Carriers: Duty ‘ro Passencers. The rule requiring a street 
railway company to furnish the passenger a safe place to alight 
upon the street does not require it to protect all passengers at 
such plage against independent agencies operating in the street. 

A street railway company, carrying passengers 

on city streets, is not, as a general rule, bound to provide means 

for warning passengers, about to alight from its cars upon the 
street, of the danger from passing vehicles, that being an ob- 
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vious danger, incidental to the street, and a condition over 
which the carrier has no control. 


Exceptions. The rule is not held to be an 
inflexible one, not subject to exceptions in the case of children 
or in the case of persons not apparently possessed of normal 
faculties for protecting themselves, or where a person of normal 
faculties actually is known by the employee to be about to in- 
cur a danger in alighting of which the employee knows the 
passenger is unaware. 


The company must give the passenger a rea- 
sonal opportunity to select his time to alight and to direct his 
own progress, having regard for his own protection and safety, 
and must not influence or compel him to alight so as to cause 
him to be placed in way of danger from passing vehicles. 


TERMINATION OF RELATION. A street car pas- 
senger who alights at his destination upon the street becomes a 
pedestrian upon the street, and the street railway company is 
not bound to guard or protect him in his progress on the street 
from the place where he alights. 


But the rule is not so strict as to hold 


that a Sacueneek: so alighting, ceases to be a passenger the in- 
stant that he alights upon the ground. 


AppEAL from the district court for Douglas county: 
CHARLES LESLIE, JUDGE. Affirmed. 


John O. Yeiser and EF, A. Conaway, for appellant. 
John L. Webster, contra. 


Heard before Morrissey, C. J., LETTON, ALDRICH, Day 
and FiLanspurc, JJ., Revick, District Judge. 


FLAnspure, J. 


This was an action brought by plaintiff as administra- 
tor of the estate of Anna Pauline Jensen, deceased, to 
recover damages from the defendant Omaha & Council 
Bluffs Street Railway Company, on the charge that the 
defendant company had, through its negligence, caused 
the death of plaintiff’s intestate while, it is claimed, she 
sustained the relation to it of a passenger. The deceased 
sustained the injuries, of which she died, from a motor- 
cycle, which passed the defendant’s street car and struck 
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her immediately after she had alighted in the street, at 
the termination of her journey. The defendant contends, 
first, that it was guilty of no negligence; and, second, 
that at the time the accident happened the relation of car- 
vier and passenger had ceased to exist, and that the 
company owed the deceased no duty of protection from 
passing vehicles. The trial court directed a verdict in 
favor of the defendant, and from a judgment on that 
verdict the plaintiff appeals. 

There is testimony in behalf of the plaintiff to show 
the following facts: Anna Pauline Jensen, a young 
woman, was a passenger on a street car operated by the 
defendant company. The car was proceeding south on 
Thirteenth street in the city of Omaha. A signal was 
given for the car to stop at a street intersection, a regu- 
lar stopping place. Miss Jensen went forward to the 
front end of the car, stepped down into the front vesti- 
bule, and, as soon as the car stopped and the door opened, 
she stepped on down into the street. She was immediately 
followed by another passenger who stepped down close be- 
hind or beside her and was in the street at the time of 
the accident. As Miss Jensen descended from the ear, 
she took one long step ont onto the pavement, and was 
just in the act of swinging her other foot forward, to 
take another step, when she was struck by a motor- 
cycle which was just then passing close to the car at a 
great speed. The motorman of the street car did not see 
the motorcycle until after the accident had happened, 
though by looking in a small mirror, so arranged that 
he had a view of the outside of the car and of the rear 
entrance, it may have been that, had he looked for it, he 
could have seen the motorcycle as it approached. The 
conductor, however, stationed at the rear end of the car, 
had noticed the man on the motorcycle when he was 
some two blocks distant behind the car, and had re- 
marked to the passengers near him that the man was ap- 
proaching at a high speed. Different witnesses fixed the 
speed of the motorcyclist at from 40 to 60 miles an hour, 
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and the motorcyclist himself testified that he passed the 
car at the rate of 42 miles an hour and probably not 
more than two feet distant from it. He was engaged 
at that time in the police service of the city of Omaha 
and was attempting to overtake a speeding automobile. 

Plaintiff contends that the street railway company was 
negligent in having failed to discover and to warn Miss 
Jensen of the approaching vehicle. The defendant, on 
the other hand, contends that it was not the duty of the 
street railway company to watch for such vehicles; that 
those were obvious dangers, at all times more or less 
present upon the street, and dangers which the passenger 
must, himself, take notice of. The defendant further 
urges that at the first moment Miss Jensen stood upon 
the pavement, after descending from. the car, she: ceased 
to be a passenger, and from that instant, whatever may 
have happened to her, the company can be held to no 
responsibility, growing out of any duty it owed her as 
a carrier. 

A long list of cases is cited by the defendant to show 
that a person alighting from a street car ceases to be a 
passenger after he alights and moves away from the 
place of his landing. Chesley v. Waterloo, C. F. & .N. R. 
Co., 188 Ta. 1004, 12 A. L. R. 13866; Hammett v. Birming- 
ham R., L. & P. Co., 202 Ala. 520; Morris v. Omaha & 
C. B. Street R. Co., 193 Ta. 616; Creamer v. West End 
Street R. Co., 156 Mass. 320; Powers v. Connecticut Co., 
$2 Conn. 665; Conroy v. Boston Hlevated R. Co., 188 
Mass. 411; Haskins v. St. Louis & 8. R. Co., 193 Tl. App. 
437; Street R. Co. v. Boddy, 105 Tenn. 666; Smith v. 
City R. Co., 29 Or. 539. 

Though in some of those cases it is stated as a rule - 
that a person ceases to be a passenger the moment he 
alights upon the street, yet in no case cited was the per- 
son injured at that moment, nor immediately afterward, 
at the place where he had alighted. In each of the cases 
he had taken his way from that spot and was injured 
upon the street, after he had left the car and when, with- 
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out question, he had become a pedestrian, entirely be- 
yond the control of the carrier. In those cases, there- 
fore, it did not become necessary to determine the exact 
instant when a person alighting from a street car would 
cease to be a passenger. Whether or not a person in 
the act of alighting, or who had alighted and had been 
injured immediately and before he had had an oppor- 
tunity to move away from the spot, had ceased to be a 
passenger was not in question nor passed upon. 

In some of those cases (Chesley v. Waterloo, C. F. € 
N. KR. Co., Hammett v. Birmingham R., L. & P. Co, 
Creamer v. West End Street R. Co., Street R. Co. v. 
Boddy, and Smith v. City R. Co.), it is stated generally 
tnat a street railway company is not obliged to warn pas- 
sengers, about to alight from the car, as to the danger 
they may encounter from passing vehicles. Obviously, 
however, in these particular decisions the danger from 
passing vehicles, against which it is said the company 
is not required to warn its passengers, was a danger 
which the passenger was to encounter after he had de- 
scended from the car and moved away, and at a time 
when the relation of carrier and passenger would un- 
questionably have been terminated. These decisions do 
hold that the company need not warn its passengers as 
to those dangers, which the passenger may encounter 
after the relation of carrier and passenger has termi- 
nated, yet they do not directly pass upon the question of 
whether or not the company must keep a Jookout and 
#wsrn passengers of the danger from vehicles that he 
tax encounter while in the act of alighting, or at the 
very spot where he shall alight upon the street, and be- 
fore the relation of carrier and passenger has ceased. 
During that period, when a passenger is alighting from 
the car and until after he has ceased to be a passenger, 
the company owes him certain duties and obligations, to 
the end that it may furnish him a safe delivery at his 
destination. Whether or not, in the performance of 
snose duties, it must warn and guard him against the 
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danger from passing vehicles is the precise question here 
to be determined, and which is not, as we view it, en- 
tirely solved by any of the decisions above mentioned, 
though some of the general statements made would seem 
broad enough to cover it. In the case of Hammett v. 
Birmingham R., L. & P. Co., supra, as an instance, the 
court announced as a general rule that “It is the duty of 
a street railroad carrier to provide a reasonably safe 
place for the landing of its passengers,” and “The rule 
as to providing a safe place for alighting has no refer- 
ence to independent agencies operating in the street 
such as a motorcycle.” 

We are unable to agree with the contention that the 
company owed Miss Jensen no duty for the reason that, 
at the time of the accident, she was no longer a pas- 
senger. We do not believe the rule is quite so strict as 
to hold that a person who has taken passage on a street 
car ceases to be a passenger at the moment, upon reach- 
ing his destination, that his feet touch the pavement in 
the act of alighting. It is a conceded rule that the com- 
pany must exercise care in selecting the place for the 
passenger to alight, since that is a part of the obligation 
of transportation which the street railway company has 
assumed. If there are defects or obstructions in the 
street, it must avoid them, if it reasonably can, and se- 
lect landing places where the condition of the street is 
free from those dangers. If there are dangers in the 
condition of the street at the place of alighting, known 
to the company and not known to the passenger, it is 
its duty to warn the passenger as against those dangers. 
Where a passenger has alighted upon the street, the 
company still owes him protection at that place, as 
against the act of its employees or the movement of its 
car. Johnson v. Washington Water Power Co., 62 Wash. 
619; Virginia Trust Co. v. Raymond, 120 Va. 674; Hous- 
ton v. Lynchburg Traction & Light Co., 119 Va. 136. If 
such a person is, in any sense, a passenger at the place 
where hv alights upon the street; if the company at that 
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time owes him any obligation of protection, either as 
against its own negligence or otherwise, by reason of 
his relation to it, then, of course, he is a passenger in all 
respects. So long as the relation continues, the com- 
pany owes him every obligation that springs from that 
relation. , 

The plaintiff relies upon the case of Wood v. North 
Carolina Public-Service Corp., 174 N. Car. 697, 1 A. L. R. 
942, In that case it was held that a passenger, who was 
struck by a passing vehicle immediately after he had 
alighted upon the street, did, at the time of the accident, 
retain his character as a passenger, and that the com- 
pany owed him a duty of protection. Since the relation 
of carrier and passenger was found to exist, the court 
concluded that the company had owed him the duty of 
watching for and warning him against the danger from 
passing vehicles. We do not believe that that conclusion 
necessarily follows from the mere fact of the relation 
of carrier and passenger. 

In the case of Loggins v. Southern Public Utilities Co., 
181 N. Car. 221, the court carried the principle, estab- 
lished in the Wood case, one step farther, for in the 
Loggins case the person had alighted from the street 
car, and had stepped away from the place of alighting 
‘and was struck by a passing vehicle as he was making 
his way across the street to the curbing, at a time, we 
believe, when the relation of carrier and passenger had 
ceased to exist. The Loggins case is clearly in conflic: 
with the numerous decisions which we have above cited. 
In both of the decisions by the North Carolina court 
there were strong dissenting opinions. 

Though Miss Jensen may have still retained her char. 
acter aS a passenger at the time she was struck by the 
motorcycle, it does not follow that the company was an 
insurer as to her safety. The company, it is true, is 
bound to exercise the utmost skill, diligence and fore- 
sight, consistent with the practical conduct of the busi- 
ness in which it is engaged, but it is not bound to do 
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everything that can possibly be done to insure the safety 
of passengers. Bevard v. Lincoln Traction Co., T4 Neb. 
802; Omaha Street R. Co. v. Boesen, TL Neb. 764. Were 
it to take every possible precaution conceivable for the 
safety of its passengers, and were they allowed to de- 
pend entirely upon the precaution taken by the com- 
pany, the company would be so engrossed with the care 
of its passengers and the protection of itself against 
liability that its practical performance as a transporta- 
tion company would be seriously impaired. A_ street 
railway company is compelled to deliver its passengers 
upon the public streets. It cannot control nor secure 
absolnte safety as to its landing places. The street is 
not under its control and its right to operate vehicles 
on the street is not paramount to the rights of other 
persons to do the same thing. It has no control over 
the condition of the roadway, nor can it control the traf- 
fic. The question here is not, as we view it, to be de- 
termined by the fact of whether or not Miss Jensen re- 
tained her character as a passenger, ‘but, rather, what 
. was the extent of the company’s obligation toward her as 
a passenger, at the time and under the circumstances in 
question. 

The duty which the company owed her as a passenger 
while she was upon the street was necessarily much more 
limited than the duty it owed her while she was in the 
car. As said in the lower court’s opinion in the case of 
Keator v. Scranton Traction Co., 191 Pa. St. 102, 105: 
“Of course, the defendant’s duty of protection was much 
less while she was upon the street than while she was 
in the car. As long as she was upon the street, the de- 
fendant was not bound to protect her against assault or 
injury at the hands of other persons. It had no con- 
trol over the highway, outside of its rails, nor any right 
to interfere with persons pursuing their avocations on 
the street, either upon foot or otherwise. Having no 
right of control it owed her no duty of protection against 
strangers; but upon what ground had the defendant 
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ceased to owe the plaintiff protection as a passenger 
against its own conduct?” The appellate court in that 
case added (p. 112): “Unquestionably, the carrier is 
not answerable for the condition of the highway on which 
the passenger alights, or from which he stands or steps 
before entering the car; nor is it answerable for the con- 
duct of third persons who, by neglect, cause injury in 
such situation to the passenger.” 

In the case of Farrington v. Boston Elevated R. Co., 
202 Mass. 315, the company stopped its car at a place 
where there was a curbstone on the street at the place 
where the passenger was given an opportunity to alight. 
By reason of the irregularity in the surface of the street, 
the place was one of more or less difficulty as a place for 
landing passengers. However, the danger was inherent 
in the street and one which was obvious to any person 
who looked. The court stated that, where a street is 
temporarily defective and a passenger alighting is apt 
to step on the defect, the street railway company may be 
held to reasonable care either by way of warning or 
otherwise, but where there is nothing in the appearance 
of the passenger to indicate to the conductor that she 
has not ordinary capacity to care for herself, or that 
it would be more dangerous for her to alight than for 
other persons, the company has a right to assume that 
she knows generally of the danger, and the court stated 
that any other rule would impose upon the defendant a 
burden at once unreasonable and practically impossible 
of performance. 

In a somewhat similar case, Scanlon v. Philadelphia 
Rapid Transit Co., 208 Pa. St. 195, the surface of the 
street at the point where the passenger was allowed to 
alight was of an irregular character, requiring of the 
passenger a long step. The passenger alighting at this 
place was injured, and the court said (p. 197): “The 
car was running upon the public highway, over which 
it must be remembered, the defendant company has no. 
control. In laying its tracks, it must conform to the 
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established grade. It can neither construct nor alter 
any of the places at which passengers are to step on or 
off its cars. It is obliged to place its tracks and run its 
cars where the public authorities direct. The contour 
of the surface of the street, and the sides and gutters are 
all fixed by the municipal authorities. Passengers leav- 
ing the cars must step upon the surface of the street in 
the condition in which it is placed by the city which 
fixes and maintains the grades. Obviously, the rules 
which might well and reasonably apply to steam rail- 
roads owning their own right of way and having complete 
control of the approaches thereto, cannot reasonably be 
applied to street railways which have not the right of 
eminent domain, and are only allowed the use of the 
public highways in common with other vehicles. It may 
be that in this case the conductor misunderstood the sig- 
nal of the plaintiff, and stopped the car sooner than she 
wished; but, if so, she had only to signify that fact and 
retain her seat and be carried to the desired spot. She 
was under no compulsion nor did she receive even a sug- 
gestion from the conductor as to where she should get 
off. That was a matter solely for herself. * * * The fact 
that the street sloped off at the side upon a descending 
grade to the gutter necessitated a very long step for any 
passenger attempting to get off in that vicinity. But 
this fact was perfectly obvious to the plaintiff, if she 
used her eyes, which she was certainly bound to do.” 
We cannot say that a street railway company is, as 1 
general rule, required to watch for and to warn its pas- 
sengers, who are about to descend into the street, against 
those obvious dangers from moving vehicles which are 
incidental to and common on the street, and which are 
known to all. Such a warning would, in most instanecs, 
pe utterly superfluous. A rule requiring the company to 
watch for and warn its passengers as to all such dangers 
would be impracticable and extremely burdensome. The 
danger from moving vehicles and from other independent 
agencies operating upon the street is an ever-present one, 
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intermittent in character, varying in degree with each 
occasion, and is of such kind that previous warning by 
the company of each specific danger as it arises would 
become practically impossible. The danger is not con- 
stant, but often arises suddenly, and is only momentary. 
The person encountering danger, having alone the con- 
trol over his own movenients, must rely upon himself and 
upon his own precaution and judgment. The responsi- 
bility of the company should be coextensive with its prac- 
tical control. It is impracticable for another to take the 
respousibility of attempting to control and guard, as to 
such dangers, the person able to take care of himself. Thz 
passenger is in a much better position to guard against 
those dangers than is the company. The passenger stand- 
ing upon the step or at the door, in readiness to alight, 
has a full view of the street in all directions. If there 
are approaching vehicles, it is solely within his power 
to fix the exact moment when he shall alight from the 
ear. The company cannot hurry him nor compel him to 
alight, but must give him a reasonable opportunity to 
select his time and to direct his own progress, having re- 
gard for his own protection and safety. If the company 
does not give him proper opportunity to alight, or com- 
pels him to alight so as to cause him to be placed in the 
way of danger from such vehicles, it of course would be 
liable. Norton v. Third Avenue R. Co., 49 N. Y¥. Supp. 
898. The danger of being struck by passing vehicles is 
commonly known to all, and one which the street railway 
company cannot guard the passenger against, any more 
than it can guard the passenger against conditions of 
the street where it is required to discharge passengers 
and which do not furnish the passenger as safe a place 
for landing as could have been furnished by platforms 
or stations. 

In the case of Oddy v. West End Street R. Co., 178 
Mass. 341, a passenger had signaled the conductor that 
she wished to alight at the next street intersection. The 
conductor, observing that fire engines were passing along 
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the street, brought the street car to a stop in the middle 
of the block, in accordance with the custom of the com- 
pany and the ordinances of the city. The passenger, be- 
lieving that she had reached her destination, stepped off 
the car, unobserved by the employees of the company, 
and was struck by a passing hose cart immediately upon 
alighting from the street car. That case differs from 
the one here in that the car there was not stopped for 
the purpose of the discharge of passengers, and the com- 
pany was not, therefore, at the time, exercising, or per- 
haps required to exercise, toward her that watchfulness 
that it would over a passenger which the company was 
voluntarily discharging, but the court stated as a gen- 
eral rule: “Street car companies carrying passengers in 
ordinary public streets or highways are not negligent in 
not providing means for warning passengers about to 
leave a car of the danger of colliding with or of being 
run over by other vehicles in the street. The risk of being 
hurt by such vehicles is the risk of the passenger and 
not that of the carrier. It is not a danger against which 
the carrier is bound to protect the passenger or to give 
him warning.” 

A case, which comes nearer passing upon the question 
which we are considering here than any that has come 
to our attention, is the case of Ellis v. Hamilton Street 
R. W. Co., 48 Ont. Law Rep. 380. In that case the car 
had stopped, at the instance of the passenger, in the. 
middle of the block, and not at the customary stopping 
place. The passenger, upon leaving the car, and at a 
moment when the court recognized that the relation of 
passenger and carrier still continued, was struck by a 
passing vehicle. The court held that the company was 
not negligent in failing to warn the passenger of the 
danger of passing vehicles at the point where she was al- 
lowed to alight. The court said: “There is nothing in 
the evidence to show that the motorman knew that the 
plaintiff did not know and appreciate, as much as he 
did, any risk she was taking in asking that the car be 
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stopped; and, though she had an opportunity of doing 
so, she did not, before stepping from the car, look for 
an approaching motor. Situated as she was, she must 
have had a better opportunity of doing this than had the 
motorman. I know of no statute or case, and none was 
cited to us, which imposes on a street car company the 
duty of warning passengers about to leave the car of 
the danger of being run over or injured by other ve- 
hicles in the street. Section 15 of the motor vehicles act 
was, no doubt, passed to protect persons about to board 
or to alight from cars, but the duties and obligations are 
put by that act upon the driver of the automobile, and 
not upon the street car company. There is nothing in 
the act which obliges a street car company not to stop 
for the purpose of discharging passengers when other ve- 
hicles are passing, or not to permit a passenger to alight 
without seeing that the street is free from vehicular traf- 
fic, or even to warn its passengers to look out for pass- 
ing traffic.” 

Though as a general rule we believe that-a street rail- 
way company is not obliged to warn passengers against 
the dangers from passing traffic that they may encounter 
in alighting from the company’s cars, yet we do not say 
that that rule is inflexible and not subject to exceptions. 
Where the passenger is a child, or a person who does not 
possess full and normal faculties for protecting himself, 
which condition is known, or, in the exercise of due care, 
should have been known to the company’s employees, the 
company no doubt owes him a greater degree of care to 
protect him from danger at the place where he alights 
than it does the ordinary individual, and, it may be, in 
such a case, should be on the lookout to warn him of the 
dangers of passing vehicles. And in any case where there 
is a particular danger from a passing vehicle, which 
danger has become known to the company’s employee, and 
where it has become apparent to such employee that such 
danger is not known to the passenger about to alight, 
we take it, of course, to be the duty of the employee to 
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notify the passenger where there is reasonable oppor- 
tunity to do so. See McCoy v. Omaha & C. B. Street R 
Co., 104 Neb. 468. 

In this case the plaintiff’s intestate was a young wo- 
man, alert and apparently keenly alive to the conditions 
which surrounded her. We cannot say that there was 
any negligence on the part of the motorman, who was 
unaware of the approaching danger, and on whom we 
do not find that there was any affirmative duty to watch 
for such danger. The question, however, remains as to 
whether negligence can be predicated upon the action of 
the conductor on the car, who knew of the approaching 
vehicle, in failing to give warning. The conductor, it 
must be remembered, was at the far end of the car. He 
had seen the motorcyclist approaching at a high rate of 
speed, but he had a right to assume, until the contrary 
affirmatively appeared, that the motorcyclist, when he 
neared the car, would slacken his speed, and so far turn 
out toward the curb as to avoid hitting or endangering 
any passengers who might happen at the time to be in 
the act of descending from the street car. He also had a 
right to assume, where the contrary did not appear, that 
passengers on the car who were about to alight were also 
on the alert and watching for passing vehicles. His ai- 
tention was directly concerned with the passengers im- 
mediately under his observation. It appears to us from 
a reading of the evidence that the conductor, after the 
danger had become apparent to him, did not know thai 
Miss Jensen was unaware of the danger, and, even had 
he then known it, that he would have had no time or 
cpportunity to notify her, so as to have prevented her 
from meeting with the accident. 

The record would justify holding the motorcyclist 
civilly, as well as criminally, but we are of opinion that 
the evidence in behalf of the plaintiff, as we have set it 
out above, was insufficient to support a finding of negli- 
gence on the part of the company and of a violation of 
an affirmative duty which it owed to the plaintiff’s in- 


370 NEBRASKA REPORTS. [Vou. 109 


City of University Place v. Lincoln Gas & Electric Light Co. 


testate, upon which an action for negligence and recovery 
of damages could be properly predicated against it. 

The ruling of the trial court, therefore, directing a ver- 
dict in favor of the defendant, was, as we view it, cor- 
rect, and the judgment should be 

AFFIRMED. 


Ciry OF UNIVERSITY PLACE, APPELLEE, V. LINCOLN Gas & 
Exvecrric Light COMPANY, APPELLANT, 


Fitep DecEMBER 8, 1922. No. 22129. 


1. Municipal Corporations: Powers: Gas Contract: Rates. By 
section 1708, Comp. St. 1909, set forth in the opinion, a city of 
the second class not having power to regulate rates had power 
to contract for the furnishing of gas to the city and its in- 
habitants and fix therein a maximum charge for such service. 
Wabaska Electric Co. v. City of Wymore, 60 Neb. 199, distin- 
guished. 


2. Constitutional Law: Gas Conrract: IMPaIRMENT. An ordinance 
reciting “that, in consideration of the rights and privileges 
granted herein, the grantees shall have a right to charge not 
in excess of $1.50 per 1,000 cubic feet of gas,” etc., which is ac- 
cepted by the company, constitutes a contract the obligation of 
which may not be impaired by either party. 

3. Quaere. Whether or not the state, by the exercise of its para- 
mount authority to regulate rates which may be charged by pub- 
lic utility corporations, may intervene upon a showing that the 
rate fixed by the contract is unreasonable or confiscatory, not 
decided. 


APPEAL from the district court for Lancaster county: 
FREDERICK E, SHEPHERD, JuDGE. Affirmed. 


Reavis & Beghtol and C. A. Frueauff, for appellant. 
J. A. Brown, contra. 


Heard before Morrissey, C. J., Rosz, ALDRICH and 
Day, JJ., Repick, District Judge. 


RevDIcK, District Judge. 
This action is brought by the city of University Place, 
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a municipal corporation, against Lincoln Gas & Electric 
Light Company, a corporation engaged in the manufac- 
turing and distribution of gas to the inhabitants of the 
plaintiff, seeking to perpetually restrain the defendant 
from charging more than $1.50 per 1,000 cubic feet, less 
a discount of 25 cents for gas so furnished. 

By section 1708, Comp. St. 1909, the city of Univer- 
sity Place, as a city of the second class, was authorized 
“to grant a franchise to and make a contract with any 
person, company, or association for the privilege of grant- 
ing to such person, company or association the furnish- 
ing of light for the streets, lanes, alleys and other public 
places and property of said city and the inhabitants 
thereof, and to levy a tax for the purpose of paying the 
costs of such lighting the streets, lanes, alleys and other 
public places and property of said city; and the furnisn- 
ing of power to the residents, citizens and corporations 
doing business in such city.” 

At the time of the adoption of the ordinance herein- 
after referred to, no power had been granted by the leg- 
islature to cities of the second class to regulate the 
rates which a public utility corporation might lawfully 
charge for furnishing gas to the inhabitants of the city; 
such power was not granted until 1911. Rev. St. 1913, 
sec. 5019. 

In the summer of 1909 one Springer and one Phillips 
made a proposition to the city that, in consideration of 
a franchise therefor, they would construct and maintain 
a gas plant to furnish gas to said city and its inhabitants 
during the term of the franchise, for a price not in ex- 
cess of $1.50 per 1,000 cubic feet, and on the 28th of © 
August, 1909, the city accepted the proposition and 
passed an ordinance conferring upon the company a 
twenty-year franchise in the streets and alleys of the 
city and fixing the price as contained in said proposi- 
tion. Springer and Phillips assigned all their right in 
and to the franchise to the defendant company, which ac- 
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cepted :.e same upon the terms provided in said ordi- 
nance. 

In December, 1920, the company notified the consum- 
ers of gas in University Place that on and after Janu- 
ary, 1921, the rates for gas would be $1.75 per 1,000 
cubic feet, with a fixed meter charge of 25 cents a month. 
The district court granted the injunction, and the gas 
company appeals. 

The question for determination in this case is the 
proper construction of section 1708, Comp. St. 1909, 
above set out, the claim of the gas company being that 
such section gave the city no power to regulate the rates 
the company might charge for its service, and that + 
contract entered into between the city and the company 
whereby it was attempted to fix the maximum rate to 
be charged for the service was an attempt at regulation 
and beyond the competency of the city to contract. On 
the other hand, it is contended by the city that the 
statute in question gave it the right to fix and deter- 
mine the terms and conditions upon which it would 
grant the franchise, and that the provision of the ordi- 
nance fixing the rate constituted a valid contract ag dis- 
tinguished from a regulation of the rates, and that to 
now permit the company to charge the higher rate would 
impair the obligation of such contract. 

The question is important, as it appears that, while 
the amount fixed by the ordinance as the price to be 
charged for the service, at the time thereof and for a 
considerable time thereafter, was a fair and reasonable 
one, and one which would enable the company to make 
a profit, it is now claimed, and not disputed, that, owing 
to the increase of the cost of materials and labor since 
the war, the price fixed is confiscatory, and if the com- 
pany is not permitted to charge the rate proposed by 
them they will be required to furnish the service at a 
loss. The consideration of this fact would have an im- 
portant bearing if the proceeding were one before the 
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city council or a state board for the purpose of fixing the 
rates to be charged for the service, but, manifestly, the 
fact that the enforcement of a contract will result, by 
reason of changed conditions, in loss to one of the 
parties is no ground for refusing judgment. Knogville 
Gas Co. v. City of Knoxville, 261 Fed. 283; City of Moor- 
head v. Union Light, Heat & Power Co., 255 Fed. 920. 
The question, therefore, is whether there is a contract 
the obligation of which would be impaired by the pro- 
posed action of the gas company. 

At the start it would be well to distinguish the two 
powers, to contract and to regulate, as related to the 
question at issue. The power to contract is one which 
exists in every person, natural or artificial, and involves 
a meeting of the minds of the respective parties resulting 
in the agreement; it requires the participation of more 
than one. On the other hand, the power to regulate, as 
applied to the precise question presented, is a power 
-existing in one party to dictate and command the action 
of another without his consent thereto. The power to 
contract may be said to be an attribute of the person or 
individual, while the power to regulate is an attribute of 
sovereignty; and, as will appear later on in this opinion, 
while the Constitution of the United States jealously 
guards and protects the right of contract and inviolabil- 
ity of the obligation of contracts, it is equally insistent 
that the powers of government shall be exercised only 
by the properly constituted authorities of government, or 
those to whom such powers may have been lawfully dele- 
gated. It is, however, true that the right of a municipal 
corporation to contract is a restricted one and is to be 
found by an examination of its charter, and exists only 
when conferred in express words or is necessarily to be 
implied therefrom; and in determining what implica- 
tions are proper from an express grant of power, the 
subject of the grant and nature of the power are im- 
portant considerations, and if the power has reference 
to the proper conduct of the particular municipal con- 
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cern as distinguished from general powers ordinarily 
exercised by the state, we think a more liberal rule of 
construction should be adopted. Now, a city exercises 
its business or proprietary power in contracting for the 
construction of gas works, while the power of a city to 
regulate or fix the rates which a gas company may col- 
lect from private consumers partakes of the nature of a 
governmental power and also of the nature of a business 
power. Omaha Water Co. v. City of Omaha, 147 Fed. 
1. In that case Judge Sanborn said: “The making of 
a contract for the construction and operation of water- 
works wherein the parties agree what rates may be 
collected by the owner of the works from private con- 
sumers during a reasonable term of years is the exer- 
cise of one of the business powers of the corporation. The 
purpose of such a contract is not to regulate rates, for 
there are no rates to regulate. It is to procure water and 
to get rates for the city and for its inhabitants.” 

Contracts involving franchises for use of the public 
streets for supplying water, gas and electricity to the 
inhabitants of a city for a limited time are common in 
the history of municipalities and have been quite gener- 
ally sustained. The subjects of such contracts are of 
intimate municipal concern affecting the health, comfort 
and general welfare of the inhabitants. So far as the 
supplying of such facilities is concerned, the city is ex- 
ercising its proprietary or business powers rather than 
its governmental prerogatives, and the rules and prin- 
ciples of law applicable to contracts and transactions 
between individuals apply thereto. Reed v. City of An- 
oka, 85 Minn. 294. 

We are of the opinion that in determining whether the 
fixing of a maximum rate in the ordinance in question 
was within the competency of the parties, particularly the 
city, we are not required to follow the strict rules of in- 
terpretation or construction which apply to a delegation 
of strictly governmental powers—the power conferred is 
to contract, not to govern; and although the contract has 
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the effect to suspend for a time the governmental power 
to regulate rates, when it exists, this does not affect its 
validity, if the time limit be reasonable, and the power 
to enter into the contract is found. Home T. & T. Co. v. 
City of Los Angeles, 211 U. 8. 265, 273. True, in that 
case it was held that the existence of the power to make 
a contract which pro tanto extinguishes a governmental 
power must clearly and unmistakably appear, and that 
all doubts must be resolved in favor of the continuance 
of the power; but in that case the city itself had been 
delegated the power of regulation and that fact entered 
into the decision. Further reference to this case will 
be made later. 

With these principles in view, let us read the statute 
in question. Its language is somewhat involved and re- 
quires some reconstruction to give it the meaning in- 
tended, but without doubt power is given “to grant a 
franchise to and make a contract with”? any person or 
company for the furnishing of light to the city and its 
inhabitants. To “grant a franchise’is a governmental 
act, involving power to fix terms which the other party 
may accept or reject. To “make a contract” involves 
negotiation and agreement of the parties. Why did the 
legislature insert the words, “make a contract with,” 
unless it was intended to grant a power to render more 
effectual the power to grant a franchise? In the opinion 
in Detroit v. Detroit Citizens Street R. Co., 184 U. 8. 
368, Justice Peckham remarked (p. 384): “The rate 
of fare is among the most material and important of the 
terms and conditions which might be imposed by th2 
city in exchange for its consent to the laying of railroad 
tracks and the running of cars thereon through its 
streets.” True, the learned justice did not rest his de- 
cision upon the statute authorizing the city to name the 
terms and conditions, as the statute provided that rates 
of fare should be established by agreement, but he clearly 
expressed the opinion that the power existed without 
reference to the provision as to agreement. In Flynn v. 


376 NEBRASKA REPORTS. [Vor. 109 


City of University Place v. Lincoln Gas & Electric Light Co. 


Little Falls Electric & Water Co., 74 Minn, 180, it was 
held that a contract by a city to pay an agreed price for 
water hydrants for a reasonable time was authorized by a 
statute authorizing it “to grant to third parties the right 
to erect water-works * * * in accordance with such terms 
and conditions as might be agreed upon.” 

In Reed v. City of Anoka, supra, it was argued that, 
“though the general right and power to contract does 
not necessarily involve the exercise of legislative func: 
tions, the power to fix rates and charges to be paid by 
the municipality in consideration of the performance of 
contracts does,” but it was pointed out that the purpose 
was “not to govern the inhabitants, but to secure for 
them and for itself a private benefit.’ And in Walla 
Walla City v. Walla Walla Water Co., 172 U.S. 1, 17, 
it was said: “But where a contract for a supply of water 
is innocuous in itself and is carried out with due regard 
to the good order of the city and the health of its in- 
habitants, the aid of the police power cannot be invoked 
to abrogate or impair it.” 

In Vicksburg v. Vicksburg Water-works Co., 206 U.S. 
496, it was held that municipal corporations may be au- 
thorized to exclude themselves from the right of regula- 
tion of such matters as water-rights, and, following the 
state decisions, may, “under a broad grant of legislative 
authority conferred without restrictions or conditions, 
make a contract with a corporation, fixing a maximum 
rate at which water should be supplied to the inhabitants 
of the city for a limited period, which, in the absence of 
fraud or convention, will be beyond legislative or munici- 
pal power to alter to the prejudice of the other contract- 
ing party under the impairment of obligation clause 
of the federal Constitution.” The legislative authority in 
that case was “to provide for the erection and mainte- 
nance of a system of water-works to supply said city 
with water, and to that end to contract with a party or 
parties, who shall build and operate water-works.” While 
the decision was based to a very large extent upon the 
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decisions of the supreme court of the state cited therein, 
the logic of the opinions in those cases commends itself 
to us. 

In City of Cleveland v. Cleveland City R. Co., 194 U. 
S. 517, the city was empowered to contract with street 
railway companies in respect to the terms and conditions 
upon which such roads might be constructed, operated, 
extended and consolidated, and it was held that a con- 
tract fixing the rate of fare at five cents was within the 
powers granted, and that an ordinance attempting to 
change the contract as to rates was void as an impair- 
ment of its obligation, althongh under a previous ordi- 
nance the right to diminish fares had been reserved. 

Our attention has not been called to any case where 
the power to contract for a supply of water, gas, or 
other similar necessity, has been granted, the authority 
to fix a maximum rate has been denied, except Freeport 
Water Co. v. Freeport City, 180 U. 8S. 587; but in that 
case there were two statutes under construction, one in 
which the city was authorized to contract “for a supply 
of water for public use” and the other, passed the follow- 
ing day, by which it was empowered to “authorize any 
person or private corporation to construct and maintain 
the same (water-works) at such rates as may be fixed 
by ordinance, and for a period not exceeding 30 years;” 
and it was held the statutes were in pari materia—should 
be construed together; and that as the words “fixed by 
ordinance” might be construed as fixed for the whole 
period, or from time to time, the latter construction 
should prevail as it was more favorable to the public. 
Four justices dissented, but in view of the difference in 
the facts the case cannot be considered as militating 
against the construction we have given to the term “make 
a contract” in the statute under review. The opinions, 
however, are most instructive. A similar conclusion was 
reached in Central Power Co. v. City of Kearney, 274 
Fed. 2538, holding the power to contract was subject to 
the power to regulate conferred by the same statute. See, 
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also, Knoxville Water Co. v. Knoewville, 189 U. 8. 434. 
It will be remembered that no power of regulation was 
vested in the City of University Place at the time of the 
execution of the contract under discussion. 

In Omaha Water Co. v. City of Omaha, 147 Fed. 1, the 
city was granted power to contract with third parties 
for the construction and operation of water-works “on 
such terms and under such regulations as may be agreed 
on,” and it was held that rates came within “terms and 
regulations,” citing the City of Cleveland case, supra. 
Does the addition of the words above quoted add any- 
thing to the general grant of a power to contract without 
restrictions? We think not. “A municipal corporation 
possesses, as incidental to its express powers and the 
object of its existence, implied authority to do those 
things essential to efficiently accomplish the latter.” 
Schneider v. City of Menasha, 118 Wis. 298. The power 
to contract carries with it, as a necessary incident, the 
power to insert such terms and conditions as are appro- 
priate and necessary, and are germane to the subject. 
What more important consideration, both to the citizens 
and the company, than the price that was to be charged 
for gas? Let it also be borne in mind that we have no 
question here about the power of the legislature to regu- 
late rates; the question arises between the company and 
a city which did not possess that power; and what it did 
not possess it could not relinquish; therefore, the lack of 
mutuality referred to in Central Power Co. v. City of 
Kearney, 274 Fed. 253, is not present; and the contract 
may be valid ‘between the parties, regardless of the ques- 
tion whether the state may, by the exercise of its para- 
mount authority, interfere with its complete fulfilment 
(City of Manitowoc v. Manitowoc & Northern Traction 
Co., 145. Wis. 18), which we do not decide. 

The appellant cites a number of cases to sustain the 
proposition that the provision of the ordinance fixing the 
price to be charged for gas is void because of lack of 
authority in the city to regulate rates. The first case 
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cited is Wabaska Electric Co. v. City of Wymore, 60 Neb 
199, which was an action by the company to enjoin the 
city from establishing by ordinance rates to be charged 
for furnishing electricity to the city and its inhabitants. 
The franchise ordinance under which the company was 
operating provided for a certain number of street lights 
at $8 a month, and it was alleged the city proposed to 
discontinue the use of said lights. This was the only 
provision in the franchise relating to rates, and this 
court denied the injunction as to the street. lights upou 
the ground that the plaintiff had an adequate. remedy at 
law; and, as to the proposed regulation of the rates to 
be charged private consumers, on the ground that the 
proper parties were not before the court, viz., the mayor 
and city council. The court, however, held that the pro- 
posed ordinance fixing the rates was beyond the power 
of the city authorities and rested in the state, as at that 
time the legislature had not delegated the power to 
cities of the second class to regulate rates. It was 
stated by the court that it was not necessary to de- 
termine whether the city was authorized by its charter 
to grant an exclusive franchise for the erection and 
operation of an electric light plant. It will be noted 
that the ordinance granting the franchise did not as- 
sume to fix any rates except the charge which might 
be made against the city for street lights. What the 
holding of the court would be in an action by the 
company to recover such charges or for refusal to use 
the number of lights called for is left to conjecture. 
It seems probable that this particular contract might be 
sustained under the general powers of the city to contract 
for supplies, the same as a contract for the purchase of 
stationery, for example, without the necessity of con- 
sidering the question we are discussing. The case, there- 
fore, is authority only upon the general proposition that 
a municipal corporation has no authority to exercise the 
governmental function of regulating rates to be charged 
by a public utility corporation unless expressly author- 
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ized by the legislature, and the question there decided 
differs essentially from the one under discussion, which 
does not involve the regulation of rates under a fran- 
chise already in operation, but involves the question of 
the power of the city to agree upon the charge to be 
made for the service for a reasonable period as a con- 
sideration for the granting of the franchise. If the city 
of Wymore had fixed a maximum rate in the ordinance 
granting the franchise and the company had accepted it, 
thereby making a contract, it would have been necessary 
for the court to construe the city charter granting the 
right “to make contracts with * * * any person or 
company * * * to erect gas or electric light works.” 
Comp. St. 1901, sec. 1399. Counsel quote this statute 
and the one under consideration with the comment, 
“There is very little difference in the wording,” which 
is true; but there is a wide difference between what was 
attempted to be done under the respective statutes—in 
the one case to make a contract, in the other to regulate 
rates; and while the different acts relate to the same sub- 
ject, their divergent character calls for some discrimina- 
tion in determining the existence of power to do those 
acts. 

The next case cited is City of Winchester v. Winchester 
Water Works Co., 251 U. 8. 192. It appears that the 
company had a contract with the city which expired in 
1916 (the terms of which contract are not disclosed), and 
thereafter the ordinance in controversy was passed, seek- 
ing to fix rates at which water should be furnished the 
inhabitants. The statute of Kentucky provided: “The 
board of council may grant the right of way over the 
public streets or public grounds of the city to any rail- 
road company or street railroad company, on such con- 
ditions as to them may seem proper, and shall have a 
supervising control over the use of same, and shall reg- 
alate the speed of cars and signals and fare on street 
cars; and under like condition and supervision may grant 


Vo. 109] SEPTEMBER TERM, 1922. 381 


City of University Place v. Lincoln Gas & Electric Light Co. 


the right of way that may be necessary to * * * 
water companies.” It was held that this statute gave 
the right to fix street car fares, but not to regulate water 
1ates. In this case, as in the Nebraska case above cited, 
there was no question of contract, the same having ex- 
pired at the time of the passage of the ordinance. In 
Lewisville Natural Gas Co. v. State, 1385 Ind. 49, it was 
held that, under “power to provide by ordinance reason- 
able regulations for the safe supply, distribution and con- 
sumption of natural gas within the respective limits of 
such towns and cities,” the power to regulate rates had 
not been delegated, but only to make regulations appro- 
priate to the use of natural gas as related to the safety 
of the inhabitants. Tacoma Gas & Electric Light Co. 
v. City of Tacoma, 14 Wash. 288, was another case where 
the city was given power “to regulate and control the , 
use and price of the water so supplied,” but with ref- 
ence to gas, the one in question, the only power © _uced 
was “to regulate and control the use thereof,’ and it 
was held that no power to regulate the price of gas was 
delegated. 

Farmer v. Columbiana County Telephone Co., 72 Ohio 
St. 526, is cited. The statute of Ohio under construction 
in that case provided: “When any lands authorized to 
be appropriated to the use of a company are subject to 
the easement of a street, alley, public way, or other public 
use, within the limits of any city or village, the mode 
of use shall be such as shall be agreed upon between 
the municipal authorities of the city or village and the 
company; * * * but nothing in this section shall 
be so construed as to authorize any municipal corpora- 
tion to demand or receive any compensation for the 
use of a street, alley, or public way, beyond what may be 
necessary to restore the pavement to its former state 
of usefulness.” The ordinance granting the right to 
the telephone company to occupy the streets of the city 
contained a number of provisions as to rates, which, as 
in the case under review, were inserted at the suggestion 
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and with the consent of those seeking a franchise; but 
the court held that under the statute in question the 
city had power only “to agree with such companies as to 
the mode of use, and upon compensation for such use, 
but not beyond what may be necessary to restore the 
streets to former state of usefulness,” and that, there- 
fore, the provisions with regard to the rates were not 
authorized. 
Home T. & T'. Co. v. City of Los Angeles, 211 U. 8S. 
265, was a case where the power to regulate telephone 
rates had already been delegated to the city before the 
passage of the ordinance granting to the telephone com- 
pany a franchise to erect or lay telephone wires upon 
the streets for a term of 50 years, and containing pro- 
visions that the charges for service shall not exceed speci- 
fied amount. The action was to enjoin the enforcement. 
of an ordinance fixing the rates to be charged by the 
company at a figure lower than those prescribed by the 
ordinance granting the franchise, the claim being that 
such latter ordinance was a contract, atid that to per- 
mit the city to subsequently change the rates would 
impair its obligation. The court held that a power to 
fix and determine rates did “not authorize the munici- 
pality to abandon the power, aud to irrevocably establish 
rates for the entire period of a franchise.” The term, 
“fix and determine rates,” was construed as a grant of 
strictly governmental power—it authorizes command, but 
not agreement—and that no power to contract with ref- 
erence thereto could be implied from such language, and 
that the intention to abandon the power “must clearly 
‘and unmistakably appear, and all doubts must be re 
solved in favor of the continuance of the power.” It 
was held, however, that, where the power to contract is 
established, rates might be fixed “for a definite term, not 
grossly unreasonable in point of time.” It further ap- 
peared in that case that the franchise was to be granted 
upon the conditions prescribed in the act, “and not 
otherwise,” and the subject of rates was not mentioned. 
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Appellant also cites Knowville Gas Co. v. City of Knos- 
ville, 261 Fed. 283, upon the proposition, as stated in 
the brief, that “if the city had no power to regulate gas 
rates it had no power to contract with reference to them, 
and the contract alleged in plaintiff’s petition is void.” 
The gas company was formed under a Tennessee statute 
containing a provision that the streets and alleys should 
not be “entered upon or used * * * for laying pipes 
or conductors * * * until the consent of the municipal 
authorities shall have been first obtained, and an ordi- 
nance shall have been passed prescribing the terms on 
which the same may be done.” The city charter con- 
tained only general authority to make appropriations 
“for lighting the streets” and to “grant right of way 
through the streets.” It was held that the provision of 
an ordinance consenting to the use of the streets by the 
gas company, attempting to fix a maximum price to be 
charged for.gas, was void, as the provisions of the statute 
and the charter conferred no power upon the city to 
fix the rates by contract or regulation. The most that 
can be claimed for this case, favorable to appellant, is 
the classification as governmental of the power to con. 
tract with that to regulate; as stated by Warrington, cir- 
cuit judge: “The power to establish prices to be charged 
by public service corporations, whether it is to be exer- 
cised by regulation or by contract, resides primarily in 
the state,” and ‘the settled federal rule in respect of 
both these features is exacting, and need not be mis- 
understood; it requires that the intent of the state go 
to give up a portion of its power must appear in explicit 
and convincing terms—in plain words—and that doubt- 
ful expressions shall be resolved in favor of the state.” 
It is manifest that no such power can be inferred or 
implied from the language used in the statute or charter, 
under the most liberal rules of construction; but, as was 
said by Moody, J., in Home T. & T. Co. v. City of Los 
Angeles, supra: “It is obvious that no case, unless it 
is identical in its facts, can serve as a controlling pre- 
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cedent for another, for differences, slight in themselves, 
may, through their relation with other facts, turn the 
balance one way or the other.” In the Knozville case 
there was no such word as contract, and the court said 
“the claim of power in the city to agree upon a price 
* * * must at last rest on the right created in the 
city in general language to impose terms and conditions 
of its consent to use the highways, rather than upon 
language specifically authorizing it either to regulate 
prices or to agree upon a price,’ which proposition it 
seems is opposed by Omaha Water Co. v. City of Omaha, 
and City of Cleveland v. Cleveland City R. Co., supra. 
Neither of these cases is conclusive of the questions pre- 
ented in the case under review, and we conclude that 
the contract in question is valid, in view of which hold- 
ing it is unnecessary to discuss the question of estoppel 
presented by the city. 
AFFIRMED. 


Lesyr—e G. HURD ET AL., APPELLEES, V. SANITARY SEWER 
DISTRICT ET AL., APPELLANTS. 


Firep DeEceEMBER 8, 1922. No. 22532. 


1. Municipal Corporations: Sewers: SprrctaL ASSESSMENTS. The 
erection of a sewage disposal plant is a general improvement 
the cost of which cannot be levied upon real estate by special 
assessment for benefits. 


TaxaTion. The cost of main sewers in excess 
of special benefits can only be paid for by means of general 
taxation. 


3. Taxation. All taxes for general purposes must be levied by 
valuation uniformly and proportionately. 


4. Municipal Corporations: Sewers: SprciaL ASSESSMENTS. Spe- 
cial assessments for construction of sewers should be confined 
to abutting property. 


[oo InciwenTAL Costs. Incidental costs of 
the improvement may be included in the assessment, as well as 


interest upon the amount due. 


Vor. 109] SEPTEMBER TERM, 1922. 385 


Hurd v. Sanitary Sewer District. 


APPEAL from the district court for Clay county: 
Lewis H. BLacKience, Jupce. Affirmed. 


H. G. Wellensiek, F. E. Edgerton and F. C. Foster, 
for appellants. , 


Harry S. Dungan, contra. 


Heard before Morrissey, C. J., ALDRICH, Day and 
FLANSBURG, Jd., ReDICK and SHEPHERD, District Judges. 


Repick, District Judge. 

Proceedings were instituted by the mayor and city 
council of the city of Harvard under the provisions of 
chapter 189, Laws 1919 (Comp. St. 1922, secs. 4337-4350), 
for the purpose of providing a sanitary sewer system 
for such city; the system has been constructed, and the 
present proceeding involves the validity of the special 
assessments levied to pay for the same. 

There being no natural outlet for sewage, it was neces- 
sary to provide a disposal plant; the project, therefore, 
involved the construction of main sewers, district and 
laterals, and a disposal plant. The cost of main sewers 
and disposal plant was $32,150.08, and of the laterals 
$31,631.99. For the purpose of this project the city as 
a whole was designated as sewer district No. 1, consist- 
ing of substantially all of the real estate within its boun- 
daries. The method pursued in laying the assessments 
was as follows: 

(1) To pay for the laterals, all real estate abutting 
thereon and which could directly connect therewith was 
assessed according to foot frontage, but business lots were 
assessed twice as much as residence lots, or in that pro- 
portion; also, many of the lots of plaintiffs were assessed 
which did not abut upon the sewer, but were in such 
proximity to it that connection could be made by a cir- 
cuitous route; lots abutting on mains were assessed the 
same as those on laterals. 

(2) To pay for the mains and disposal plant, all the 
real estate in the city limits was assessed according tc 
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superficial area. As a result of this method nearly all 
the lots were specially assessed both for mains and lat- 
erals and disposal plant; for example, lot 193, located 
only on a lateral, was assessed $16.08 for mains and 
$41.63 for lateral, 

Appeal was taken by plaintiffs, appellees, from the 
proceedings of the mayor and council, to the district 
court, which rendered judgment setting aside the assess- 
ments, and the city appeals. The assessments are at- 
tacked for numerous reasons, among which are: 

(1) That the act in question is unconstitutional be- 
cause its subject is not clearly expressed in its title; 
(2) that the body of the act is broader than its title; 
(3) that the main sewer and disposal plant is a gen- 
eral as distinguished from a local improvement, and its 
cost cannot be assessed by any scheme of special assess- 
ment, but that it is a general benefit to all property in 
the city and must be recovered by taxation on the basis 
of valuation. 

The title of the act is: “An aet eigtas to sewer 
districts in cities of the second class and villages and 
to repeal sections 5162 and 5163 of the Revised Statutes 
of Nebraska, 1913.” The subject of this act manifestly 
is “sewer districts in cities of the second class.” This 
necessarily contemplated all provisions appropriate to 
the general subject. As was. said by Day, J., in State 
uw. Amsberry, 104 Neb. 279, 287: “The constitutional 
limitation, that no bill shall contain more than one sub. 
ject, which shall be clearly expressed in the title, does 
not require an enumeration in the title of all the different. 
matters germane to that subject which must necessarily 
be covered in the body of the act. The title of the act 
is not intended to serve as an index to the contents, but 
only as an indication of the general object sought, and 
it is implied that matters incidental to that object will 
necessarily be covered.” 

“The object may be very comprehensive and still be 
without objection. * * * All that can reasonably 


oe 
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be required is that the title shall not be. made to cover 
legislation incongruous in itself, and which by no fair 
intendment can ‘be considered as having a necessary or 
proper connection.” People v. State Ins. Co., 19 Mich. 
392. See, also, State v. Cor, 105 Neb. 75, and cases cited 
at page 82. 

The title is sufficient. 

That the act is. broader than its title: This objec- 
tion would be rather difficult to establish, and appellee 
has failed in that regard. Briefly, the act covers the for- 
mation of sewer districts, contracts for sewer construc- 
tion, the levy of special assessments to pay therefor, no- 
tice, the issue of bonds based.on such assessments, the 
payment of any excess out of the general fund, etc. Cer- 
tainly, all these matters “relate to sewer districts” and 
are within the title. Our attention has not been called to 
any provision, and we find none, which is beyond the 
scope of the general subject revealed.by the title. 

This objection presents a more serious question. Sec- 
tion 1 of the act seems.to contemplate the assessment of 
the entire cost of the project, including the cost of main 
sewers. and disposal plant, as a special assessment ac- 
cording to benefits. And section 12 provides: “Any 
property benefited and to the extent of the benefits so 
conferred, may be assessed as hereinbefore provided, for 
the cost of building or reconstruction of ‘outlet or main 
sewer systems, or for the cost of building or reconstruc- 
tion of sewage disposal plants, * * * payable in 
equal annual instalments throughout a period not exceed- 
ing twenty years.” Under the Constitution of this state 
taxes are divided into two classes—general and special. 
General taxes are required to be levied. “by valuation 
uniformly and proportionately” (art. VIII, sec. 1), and 
special taxes by special assessment upon property bene- 
fited (art. VIII, sec. 6), having special reference to locai 
improvements by cities. Special assessments can only 
be levied upon property specially benefited, and only to 
the extent of such benefit. They may not be based upon 
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w general benefit which results from a public improve- 
ment; such beriefit is a proper basis for general, but 
not special, taxation. “The distinction in principle un- 
derlying the levy of a general tax and the levy of special 
assessments is lost sight of when the improvement pro- 
posed is of such a character and of such general benefit 
to the entire city that all the property in the city must 
be included within a single taxation district so as to 
make it possible that the special assessment may be 
made.” Flansburg, J., in Futscher v. City of Rulo, 107 
Neb. 521. 

-The main sewers and disposal plant in question are 
general improvements conferring. general benefits upon 
all property in the city—the disposal plant because it 
benefits all property in the city alike; the main sewers, 
for the same reason, to the extent that they serve the 
public generally as distinguished from the special ser- 
vice to abutting owners. “A local improvement, within 
the meaning of the statute, is a public improvement 
which, by reason of its being confined to a locality, en- 
hances the value of adjacent property, as distinguished 
from benefits diffused by it through the municipality.” 
City of Chicago v. Blair, 149 Tl. 310. <A valuable dis- 
cussion of the difference between general and local im- 
provements. will be found in City of Wane gon v. De- 
Wolf, 258 Ill. 374. 

‘We are constrained to hold that, in so far as the aci. 
in question attempts to authorize the levy of special! 
assessments for the cost of the disposal plant, and for 
main sewers beyond the special benefits which may be 
thereby conferred, it contravenes the provision of the 
Constitution with reference to special assessments, and 
is void. Norwood v. Baker, 172 U. 8S. 269; Futscher v. 
City of Rulo, supra. This holding does not affect other 
portions of the act. Ample power to construct sewers is 
conferred by this and other sections of the statutes gov- 
erning cities of the second class; but the cost thereof, 
beyond the special benefits conferred, must be raised by 
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general taxes upon all the taxable property of the city, 
real and personal, on the basis of valuation. Comp. St. 
1922, sec. 4351. 

A great many other questions are presented by the 
briefs, both of which are unnecessarily voluminous, dis- 
cussing at great length questions long settled in this 
state. Some of them require notice, in view of subse- 
quent proceedings by the city to pay for the improve- 
ment. (1) While it appears that the city attempted 
to make assessments according to benefits, there was nu 
finding ‘by the board that the several lots were benefited 
to the extent of the assessment. This is necessary. 
Morse v. City of Omaha, 67 Neb. 426. And if the foot- 
frontage rule is adopted there should be a finding that 
the benefits are equal and unifo (2) We see no - 
good reason for assessing a busines. > twice as much 
as a residence lot. The true basis is the use which may 
be made of the improvement, not that which for the 
moment exists, for the use is subject to change. The 
logic of the rule adopted in this assessment would exempt 
a vacant lot entirely; and, if on the residence lot there 
were an apartment house with 20 connections to the 
sewer, the use might be many times as great as that of 
a business lot. Furthermore, business buildings are not. 
always continuous, and the rule adopted might result in 
adjoining lots of same frontage being assessed in the ratio 
of two to one. (38) The assessments for laterals have 
been extended beyond the limits of the improvement. 
We think a sewer assessment should be confined to lots 
abutting upon the improvement. See Shannon v. City 
of Omaha, 73 Neb. 507; Bickerdike v. Chicago, 185 Ill. 
280. When extensions of the sewer are made will 
be time enough to charge the property thereby bene- 
fited. “The improvement district is the foundation of 
all other proceedings”; and no _ taxes can be 
levied outside the district. McCaffrey v. City of Omaha, 
91 Neb. 184. The authority to “state the outside bounda- 
ries of the district in which it is proposed to assess” con- 
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ferred by section 1, ch. 189, Laws 1919, did not justify. 
enlarging the. taxing district beyond the. limits of the 
improvement. 

From the above considerations it will be proper for 
the city to make new levies in accordance with the views 
herein expressed, by special assessment of property bene- 
fited, but not in excess of benefits, and by general levy 
of any. excess of cost upon the basis of valuation, to pay 
principal and interest of bonds which may be issued by 
the city according. to law to cover such excess or such 
part as may be needed; the incidental costs connected 
with the making of the. improvement may be included; 
also, interest to the date of the assessment. Butler v. 
Toledo, 5 Ohio St. 225. ; 

The assessments were illegal and were properly set 
aside. Judgment ee: 

AFFIRMED, 


HIPPopROME AMUSEMENT COMPANY, APPELLEE, V. Oak CG. 
REDICK, APPELLANT. 
Firep DEcEMRBER 8, 1922. No. 22126. 


1. Chattel Mortgages: Conversion. A bill of sale absolute upon 
its face, if given as security for a debt, will be regarded as a 
chattel mortgage; and if the grantee converts the property con- 
veyed and refuses to account for it, the grantor may recover its 
fair market value, less the amount due the grantee. 


DeManpb. In such case, if the grantee by clear 

and unequivocal act and word claims the property as his own | 
and denies that the grantor has any interest in it and wholly 

refuses to confer further in regard to it, no demand on the part 

of said grantor is necessary as a matter precedent to the briny- 

ing of his suit, nor is he required to first tender the amount 

due on his debt. 


Equity. One who gives a bill of sale to an- 
other to secure his debt upon the agreement that the latter 
shall sell the property described therein, pay himself, pay a 
third party, and return the surplus, must resort to equity for 
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his remedy if his grantee repudiates the agreement and treats 
the property as his own, particularly if, as in this case, the 
grantee thereby incurs an obligation to a third party. 


APPEAL from the district court for Douglas county: 
Les 8. ESTELLE, JupcE. Reversed. 


Brogan, Ellick & Raymond ‘and E. W. Simeral, tov 
appellant. | | 


Macfarland d&.Macfarland and Gray .& Brumbaugh, 
contra. 


Heard before Morrissey, C. J., Lerron, Day and AL- 
bDRICH, JJ., SHEPHERD, District Judge. 


SHEPHFRD, District Judge. 

Pla‘utiff and appellee sued the defendant and appellant 
fu: $10,000 alleging that it had given the latter a bill 
of sale to personal property of the value of $8,415.47, 
upon the agreement that he would sell the same for not 
less than $3,500, pay. himself about $300 of rent due 
from the plaintiff, pay.a party by the name of Schlank 
$650 due him, and turn the balance over to the plaintiff; 
also, that defendant had denied that there was any such 
agreement, and had converted the property and refused 
to account for the same, to plaintiff’s damage in the 
sum stated. Defendant admitted the giving of said 
bill of sale, but averred that it was absolute, as on its 
face appeared, and that it was executed and delivered 
to him, together with the property described, in payment 
of the plaintiff’s indebtedness to him for rent. And he 
further pleaded that, about the time that the bill of 
sale was given, the said Schlank sued both him and the 
plaintiff, claiming .a lien upon all of the property de- 
scribed, praying that defendant be enjoined from dis- 
posing of any part of the same, and demanding a judg- 
ment for $650, interest and costs. He denied all else 
in the petition. The plaintiff by reply denied defendant’s 
answer, except as it admitted the averments of the 
petition. Trial was had to a jury:over the objection of 
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the defendant, and resulted in a verdict for the plaintiff 
in more than the sum of $5,000. 

There was abundant testimony from which the jury 
could find that the bill of sale was given subject to the 
agreement alleged in the petition. But the defendant 
contends that, according to plaintiff’s petition, it was 
a conveyance in trust for the benefit of creditors, Schlank 
as well as the defendant, and that accordingly an action 
in conversion did not lie. He raised the point repéatedly 
below, and, being overruled by the district court, he as- 
signs such ruling as error. He consistently urged in the 
lower court, as in this court, that the plaintiff’s remedy, 
if any, was in equity, and not in law. This contention 
will be first considered. 

The bill of sale in question is absolute in its terms, 
and was formally made and delivered. It purported to 
convey from the plaintiff to the defendant without any 
defeasance whatever. But the plaintiff seeks in his 
action to attach to it a trust agreement in parol, whereby 
defendant was to handle the property as a trustee, sell 
it, apply the proceeds to the claims of certain creditors, 
and return the balance to the grantor. May this be done 
elsewhere than in equity? 

It is true that plaintiff declares in trover for conver- 
sion, not directly asking for any reformation, modifi- 
cation or extension of the written contract of convey- 
ance. But the trouble is that reformation, modification 
or extension seems to be necessarily involved, and plain- 
tiff’s dependence upon his plea of conversion does not 
appear to be well placed. 

Herrick v. Humphrey Harduware Co., 73 Neb. 809, is 
a case in which Mrs. Herrick had title to the stock. She 
owned it, but the company refused to fransfer it on its 
books and refused to issue her a certificate for it. The 
court held her title good, and that the company by re- 
fusing to so transfer and issue deprived her of the use 
of said stock and had thereby converted it. 

In State r. Omaha Nat. Bank, 59 Neb. 488, the state 
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owned the money and had it on deposit in the bank. 
Bartley, the Chemical National Bank of New York, and 
the Omaha National Bank, got hold of it by means of 
a warrant issued without authority of law and mani- 
festly invalid on its face. The state had title, the bank 
refused to account, and the court entertained an action 
in trover on account of the conversion. 

Marseilles Mfg. Co. v. Perry, 62 Neb. 715, was an action 
in which Perry had title and recovered on it for conver- 
sion when the defendant took the property under chattel 
mortgage and held it too long, thus converting it. 

The mere statement of the facts in connection with 
these cases distinguishes them from the case at bar and 
makes them out of point to sustain the plaintiff’s con- 
tention. One Nebraska case alone of those depended 
upon by plaintiff, and cited in its brief, is in point on 
the facts. Weber v. Towle, 79 Neb. 233. But that case 
loses value as an authority applicable to this case be- 
cause the question involved here was neither raised nor 
considered. 

One who sues in trover for conversion must have title 
to the property involved, or a right of possession to it. 
Holmes v. Bailey, 16 Neb. 300; Locke, Huleatt € Co. »v. 
Shreck, 54 Neb. 472; Raymond Bros. & Qo. v. Miller, 50 
Neb. 506; Thompson & Sons Mfg. Co. v. Nicholls, 52 Neb. 
312; Coulter v. Cummings, 93 Neb. 646. Plaintiff had 
neither. It had, as it pleads in the petition, conveyed the 
property to the defendant in trust that the latter might. 
use the proceeds upon sale to pay himself and Schlank, 
another creditor, and then return the surplus to it. The 
fact that the defendant failed and refused to perform 
his trust did not reinvest the plaintiff with title to the 
property. The legal title and right of possession still 
remained with defendant, and will so remain with him, 
until, by action in equity, the bill of sale is impressed 
with the conditions of the oral contract which plaintiff 
says accompanied it. Plaintiff retained an equitable 
right, if his pleading as to the oral agreement be true. 
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It had no.more when the defendant declared the property 
his and refused. to go further, and. its remedy was purely 
equitable. 

Regardless of whether the primary right to be re- 
dressed or enforced is equitable rather than legal, and 
we think that such is its nature for the reasons above 
vet forth, it is certain that the remedy lies exclusively 
in equity. “Cases in which the remedy sought and ob- 
tained is one which equity courts alone are able to con. 
fer must, upon any consistent system of classification, 
belong to the exclusive jurisdiction of equity, even though 
the primary right, estate, or interest of the party is one 
which courts of law recognize, and for the violation of 
which they give some remedy.” 1 Pomeroy, Equity Jur- 
isprudence (4th. ed.) sec. 188. 

Particularly is this manifest in the case at bar, since 
it appears that, by the acceptance of the bill.of sale and 
by taking possession of the property, the defendant bound 
himself, if there was an oral agreement of the kind as 
pleaded by the plaintiff, to pay Schlank, and become 
liable to him. Action in conversion. proceeds upon the 
assumption that there is presented in it no equitable 
ground for relief or for defense. Alter v. Bank of Stock- 
ham, 51 Neb. 797. But in this case the petition itselt 
dliscloses equitable ground for the relief of the plaintiff 
in the necessity for reconstruction of the contract of con- 
veyance, and equitable ground for the defense of the 
defendant in the obligation to pay Schlank imposed upon 
him. The verdict rendered includes the amount which 
the defendant was to pay Schlank, or to hold in escrow 
for him. If it stands and Schlank recovers from the de- 
fendant also, a double recovery will result. The remedy 
at law is not adequate. These conflicting rights can 
only be adjusted in equity. Hdwards v. Hatfield, 93 
Neb. 712; Nodine v. Wright, 37 Or. 411; Schutz v. 
Burges, 50 Tex. Civ. App. 249. 

A portion of plaintiff’s brief is devoted to the con- 
sideration of the bill of sale as a chattel mortgage. If 
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such it was, the-remedy of the plaintiff-was the more 
certainly on the equity side. After stating the rule 
that a conveyance absolute on its face may be adjudged 
a mortgage, Dr. Pomeroy declares this to be a function 
of equity, and says that the underlying doctrine is the 
fruitful source of many other equitable rules. “The pre- 
sumption,” he says, “of course, arises that the instru 
ment is what it purports on its face to be, an absolute 
conveyance of ‘the land; to overcome this presumption. 
and to establish its character as a mortgage, the cases 
all agree that the evidence must be clear, unequivocal, 
and convincing, for otherwise the natural presumption 
will prevail. Whenever a deed absolute on its face is 
thus treated as a mortgage, the parties are clothed with 
all the rights, are subject to all the liabilities, and are 
entitled to all the remedies of ordinary mortgagors and 
mortgagees. The grantee may maintain an action for 
the foreclosure of the grantor’s equity of redemption; 
the grantor may maintain an action to redeem and to 
compel a reconveyance upon his payment -of the debt 
secured.” 3 Pomeroy, Equity Jurisprudence (4th ed.) 
sec. 1196. ; 

There are numberless cases in which creditors have 
proceeded in attachment to subject to the payment of 
their claims personal property conveyed by their debtors 
to favored grantees by bills of sale absolute in terms. In 
such cases replevin is common on the part of:-such 
grantees to recover possession from the sheriff who has 
taken in attachment. But such cases are on ground of 
fraud or directly as provided by statute, and are not com- 
monly between the grantor and grantee as plaintiff and 
defendant. Other cases are numerous in which the true 
character of such bills of sale is set up as a defense, which 
is permissible under our statute providing that a defend- 
ant may plead all of his.defenses, equitable as well as 
legal, so far as they are not inconsistent. Plaintiff cites 
‘several cases of the kind above referred to, ‘but they are 
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not persuasive to the proposition that conversion is a 
proper remedy in this controversy. 

Either in equity or in law, the court is constrained to 
believe and to hold that the fact that no demand was 
made for the return of the property does not abate the 
action or prevent a recovery. Fundamentally, demand 
and refusal are only evidential of the character of the 
holding. So, if it clearly appears from other evidence 
that the defendant would not return the goods, no de- 
mand need be made. It so appears here. Demand was 
unnecessary. Wright v. Greenwood Warehouse Co., 7 
Neb. 4385; Gross v. Scheel, 67 Neb. 223. 

Likewise, it was unnecessary for the plaintiff to tender 
the amount due the defendant before beginning action 
against him. The value of the property was ten times 
as great as the amount due the defendant. The defend- 
ant expressly refused to do anything further with the 
property. He claimed to own it. No tender need be 
made where it is obvious that it will not be accepted. 
The law requires no vain thing. 26 R. C. L. 624, sec. 3. 

For the reasons above stated, the decision of the lower 
court must be reversed and the case remanded for pro- 
ceedings in accordance with this opinion. 

REVERSED. 


ARTHUR C. WAKELEY, APPELLEE, V. DOUGLAS County, 
APPELLANT. 


Firep DeceMBER 8, 1922. No. 22960. 


‘1, Statutes: Varmiry. The absence of any definition of the word 
“mob” in chapter 118, Laws 1921, is not enough to invalidate 
the enactment. ‘ 


: CiassiricaTion. “The power of classification rests with 
the legislature, and this power cannot be interfered with by the 
courts, unless it is clearly apparent that the legislature has by 

“an artificial and baseless classification attempted to avoid and 
violate the provisions of the Constitution prohibiting local and 
specia] legislation.” Allan v. Kennard, 81 Neb. 289. 
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3. Constitutional Law: RerTroacTivE Laws. Retroactive legislation 
which is not merely curative or remedial, and which is not in 
response to any existing moral obligation, but which takes away 
or impairs vested rights acquired under existing laws, or creates 
a new obligation, imposes a new duty, or attaches a new dis- 
ability in respect to transactions already passed, is unconstitu- 
tional and void. Held, that the statute here in question, chap- 
ter 118, Laws 1921, falls within the condemnation of the rule 
herein stated. 


4. Counties: Lianmity. In the absence of statutory enactment and 
under the common law, no recovery from the county can be had 
by a citizen on account of the destruction of his property at the 
hands of a riotous mob. 


APPEAL from the district court for Douglas county: 
ALEXANDER C. Troup, JupGH. Reversed and dismissed. 


A. V. Shotwell and W. W. Slabaugh, for appellant. 
Baldrige & Saxton, contra. 


Heard before Morrisspy, C. J., Lerron, Day, DEAN and 
ALDRICH, JJ., SHEPHERD, District Judge. 


SHEPHERD, District Judge. 

Two questions are involved, the constitutionality of 
chapter 118, Laws 1921, and the right of a citizen to re- 
cover, irrespective of statute, for the destruction of his 
property by a mob. 

These questions arise in the suit of Arthur C. Wake- 
ley, the appellee and plaintiff, against Douglas county, 
appellant and defendant, in which the former sued the 
latter, alleging that a riotous mob had taken possession 
of the courthouse and burned his library therein kept and 
used in his work as a judge of the district court. There 
was a denial of the petition, following the filing and over. 
ruling of a demurrer thereto, a trial to the court, and a 
finding and judgment in favor of the plaintiff. 

The statute in question was passed after the described 
burning and within two years of the time when it oc- 
curred, and reads as follows: 
~ “That the county commissioners or board of any county 
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in this state having more than 100,000 population and 
wherein any public building of any such county has been 
subjected to mob violence and the personal property of 
any state or county officer being situated and contained 
in such building at the time of such mob violence was 
injured or destroyed by reason thereof within two years’ 
time prior to the passage of this act, said commissioners 
cr board are hereby authorized and empowered and as 
such commissioners or board shall reimburse such per- 
sons losing such property, according to the fair and rea- 
sonable value of the damage done, from the general funds 
of any such county.” 

Whether this statute is unconstitutional is first to be 
. ‘sidered. The defendant contends that it is, (1) as 
loc. 2nd special legislation, (2) as unreasonably classi- 
fying . % beneficiaries, (3) as retroactive, and (4) as not 
defining the term ‘‘mob” therein used. 

While authorities are cited by the defendant whicl: 
tend to sustain its point that, since the word “mob” is 
not defined in the statute, it should be held unconstitu- 
tional, the reasoning of such cases is not persuasive. We 
approve the rule of construction holding that the mean- 
ing of a word used in a statute may be determined upon 
judicial inquiry if any doubt arises in regard thereto. 
This has been generaly recognized. Illustrations may be 
found in Spencer v. Looney, 116 Va. 767; Cole v. District 
Board, 32 Okla. 692; and in the note to Butte Miners 
Union v. Butte (58 Mont. 391) found in 18 A. L. R. 
746, 770, cited by the defendant itself. The finding of 
the trial court upon the averment of the petition that 
the mob was a riotous mob disposes of this contention. 

We are not prepared to say that there is an unrea- 
sonable or illegal classification as to beneficiaries in the 
statute under consideration. “The power of classifica- 
tion rests with the legislature, and this power cannot 
ibe interfered with by the courts, unless it is clearly ap- 
parent that the legislature has by an artificial and base- 
Jess classification attempted to avoid and violate the pro- 
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visions of the Constitution prohibiting local and special 
legislation.” Allan v. Kennard, 81 Neb. 289. 

But conceding that retroactive operation is not always 
fatal to legislative enactment, there is a clear distinc- 
tion between that which is harmless or merely curative. 
and that which imposes, new obligations or takes away 
vested rights. The Jatter class has always been con- 
demned, and should be. In the case of Society v. Wheeler, 
22 Fed. Cas. 156, 767, No. 13156, Judge Story gave 
the following definition of retroactive legislation which 
falls within. the constitutional inhibition: “Upon prin- 
ciple, every statute, which takes away or impairs vested 
rights acquired under existing laws, or creates a new 
obligation, imposes a new duty, or attaches a new dis- 
ability, in respect to transactions or considerations al- 
ready past, must be deemed retrospective.” This defini- 
tion has been approved and adopted in Sturges v. Carter, 
114 U.S. 511, and in Commissioners v. Rosche Bros., 50 
Ohio St. 103. See, also, note to Mills v. Geer, 52 L. R.. 
A. 934 (111 Ga. 275). 

Exception to the rule has been recognized in cases 
where the retroactive law is based upon the moral right 
of the class benefited to the remedy given, or where, as 
in the case of Commissioners of Sedgwick County v. 
Bunker, 16 Kan. 498, there is an existing moral obliga- 
tion to do or perform the act or duty prescribed thereby. 
In such category falls all, or most, of the cases, except 
those dealing with curative legislation, referred to in ap- 
pellee’s brief. “And therefore,” said the Kansas court, 
“the legislature may in many cases pass retrospective 
laws to enforce previously existing moral obligations. 
And we think that we have already shown that this ig 
one of such cases.” See Bennett v. Fisher, 26 Ta. 497. 

But wherein was the county of Douglas under any ex- 
isting moral obligation to make good the losses of the 
plaintiff—appellee? From the begining of jurisprudence, 
and in practically all the jurisdictions of the United 
States, it has been generally regarded that the govern- 
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mental agency is under no duty to make good to the 
citizen the damage done by the mob, even if the same 
be due to the omission of such agency to properly govern. 
Butte Miners Union v. Butte, supra, and note. The moral 
obligation attaches when a law is passed notifying and 
warning the taxpayer and the citizen generally that: the 
state or municipality will undertake the burden of such 
damages. 

Looking at it from another point of view, why, if a 
moral duty rested upon Douglas county to make good 
the ravages of the mob, did not the legislature consider 
the losses of others in the courthouse, the burned cloth- 
ing and implements of the janitors, the destroyed pri- 
vate property of clerks who could ill afford to lose? It 
is quite clear that the legislature did not legislate upon 
the ground of existing moral obligation. 

Of course, if a right of the plaintiff to recover existed 
by the common law, or independently of the statute in 
question, it might be said that such statute is simply 
declaratory of the common law, and that accordingly it 
should be upheld. But the plaintiff does not argue such 
a right under the common law, and from our own exam- 
ination we are forced to conclude that none existed. 

It seems to the court also that the statute is special in 
its nature, and as such repugnant to section 18, art. IIT 
of the Constitution. But this we neither discuss nor de- 
cide, as, for the reason already stated, the judgment of 
the district court must be reversed and the cause dis- 
missed. 

REVERSED AND DISMISSED. 


JOHN L. FOWLER v. STATE OF NEBRASKA. 
Firep DecemBeR 30, 1922. No, 22813. 


1. False Pretenses: VeERDicr: VALUE OF Property. “In a prosecu- 
tion for obtaining property under false pretenses, it is manda- 
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tory that the jury on conviction shall declare in their verdict the 
value of the property falsely obtained, as provided in section 
9129, Rev. St. 1913.” Hennig v. State, 102 Neb. 271. 


: : ‘Where on conviction in such case 
the jury has failed to declare in the verdict the value of the 
property unlawfully obtained, the court is without jurisdiction 
to pronounce sentence, and a judgment based thereon is er- 
roneous.” Hennig v. State, 102 Neb, 271. 


: SENTENCE. “Upon conviction in such 
case, the court should look to the verdict for the value of the 
property to determine the sentence to be imposed.” Hennig v. 
State, 102 Neb, 271. 


Error to the district court for Lancaster county: 
FREDERICK E. SHEPHERD, JuDGH. Reversed. 


Bartos & Bartos, for plaintiff in error. 


Clarence A. Davis, Attorney General, and Mason 
‘Wheeler, contra. 


Heard before Morrissry, C. J.. Ros—, Dean, Day and 
‘FLANSBURG, JJ. 


PER CURIAM. 

Defendant was convicted in the district court for Lan- 
caster county on an information which charged him with 
the violation of section 9892, Comp. St. 1922, in that by 
false and fraudulent pretenses he procured the signature 
of one Alexander F. Francke to three promissory notes 
each in the sum of $1,000. The verdict returned is in 
‘the following form: “We, the jury, duly impaneled and 
sworn in the above entitled cause, do find the defendant 
‘guilty as charged in the information.” The verdict is 
silent as to the value of the notes. 

The statute provides that, if the value of the property 
-or promissory note fraudulently obtained is of the 
amount of $35 or upwards, the penalty shall be impris- 
onment in the penitentiary not more than five years nor 
‘less than one year; but, if the value be less than $35, the 
‘penalty is fixed at a fine not exceeding $100 or imprison- 
‘ment in the county jail not exceeding 30 days, and lia- 
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bility to the party injured in the amount of the damage 
sustained. The sentence imposed by the trial court di- 
rected the imprisonment and confinement of defendant 
in the penitentiary for a period of not less than one year 
nor more than five years. Section 10154, Comp. St. 1922, 
reads: “When the indictment charges an offense against 
the property of another by larceny, embezzlement or ob- 
taining under false pretenses, the jury, on conviction, 
shall ascertain and declare in their verdict the value of 
the property stolen, embezzled or falsely obtained.” The 
question here presented was before this court in Hennig 
v. State, 102 Neb. 271, and it was there held that the 
provisions of the statute last quoted were mandatory, 
and that where, as in the instant case, the jury fail to de- 
clare in their verdict the value of the property involved 
the court was without jurisdiction to pronounce judgment 
and that a judgment based upon such verdict was void; 
that the court should look to the verdict for the value of 
the property to determine the sentence to be imposed. We 
adhere to the rule therein announced. 

The judgment is reversed and the cause remanded for 
further proceedings. 

REVERSED. 


Westey Dirt v. STATE OF NEBRASKA, 
Fitep DEcEMBER 30, 1922. No. 22894. 

False Pretenses. Obtaining by fraud an extension of time for the 
payment of a preexisting debt honestly incurred by purchasing 
merchandise on credit is not a violation of the statute condemn- 
ing the obtaining of credit by false pretenses. Comp. St, 1922, 
sec. 9892. 

Error to the district court for Burt county: CHARLES 

A. Goss, Jupen. Reversed and dismissed. 


B. C. Enyart, for plaintiff in error. 


Clarence A. Davis, Attorney General, and Jackson B. 
Chasc, contra. 
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Heard before Morrissgy, C. J., Rosk, DEAN and Day, 
JJ., SHEPHERD, District Judge. 


PER CURIAM. 

In a prosecution by the state in the district court for 
Burt county, Wesley Dill, defendant, was found guilty 
under a complaint charging that he obtained an “exten- 
sion of credit” by false pretenses. He was sentenced to 
serve in the state reformatory a term of one to five years. 
As plaintiff in error he presents for review the record 
of his sentence and insists that there is no evidence that 
he violated the statute under which he was prosecuted. 

. The judgment cannot be permitted to stand. The 
statute provides for the punishment of any one who by 
false pretenses obtains credit with intent to cheat the 
person wronged. Comp. St. 1922, sec. 9892. It is only 
for a criminal act condemned by the statute that a con- 
viction can be sustained. The jury found that defendant 
by means of false pretenses procured from H. M. Metzler 
an extension of credit for $104.48. For that sum defend- 
ant was indebted to Metzler, a general merchant, for 
groceries and other merchandise. Defendant bought the 
goods on credit. In connection with the original trans- 
actions resulting in the purchase and the credit, there 
is no evidence of false pretenses or other fraud in any 
form on the part of defendant. After the credit had 
been obtained by defendant, he evidenced the indebted- 
ness by a note for $104.48, and to secure it he gave a 
chattel mortgage on a bay horse, a black mare and a set 
of harness. Alleged false pretenses in regard to the 
chattels described is the basis of the prosecution and 
conviction. The evidence is undisputed that what de- 
fendant obtained by the note and the chattel mortgage 
was a mere extension of time for the payment of a pre- 
existing debt. This was not the obtaining of a credit 
and was not a violation of the statute under which de- 
fendant was prosecuted. Mason v. State, 99 Neb. 221. 


404 NEBRASKA REPORTS. [Vot. 109 


Fidler v. Adair. 


The judgment of the district court is reversed and the 
prosecution dismissed. 


REVERSED AND DISMISSED. 


Ben FIDLER, APPELLANT, v. Harry H. ADAIR, APPELLBE. 
Firep DecemBer 30, 1922. No. 22196. 


1, Justice of the Peace: Triat or RicHT or Property: JuDGMENT. 
In proceedings under sections 9003-9005, Comp. St. 1922, the only 
judgment a justice of the peace is authorized to render is a 
judgment for costs, and the order therein provided of the justice 
to the officer, directing restoration of the property, is not a ju- 
dicial order, but merely the means of apprising the officer of the 
result of the inquisition. 


2. Demurrer. Held, that the court did not err in sustaining the 
demurrer to the petition. 


3. Pleading: AMENDMENT: Discretion or Court. An application 
to amend a pleading is always addressed to the sound legal dis- 
cretion of the court, and, as it is essential to the exercise of that 
discretion that the court be informed of the nature and purpose 
of the proposed amendment, before error can be predicated upon 
the refusal of the court to permit an amendment the record must 
show that under the circumstances the ruling of the court was 
an abuse of discretion. 


4. Dismissal. Held, that the court did not err in entering a dis- 
missal of plaintiff’s petition. 


Apppac from the district court for Dakota county: 
Guy T. GRAVES, JUDGE. Affirmed. 


Charles Lockie, Evans & Evans and F. G. Iddings, for 
appellant. 


Snyder, Gleysteen, Purdy & Huse George W. 
Leamer, Vail E. Purdy and Fred H. Free, contra. 


Heard before Morrissey, C. J., Rosk and FLANSBURG, 
JJ., REDICK and SHEPHERD, District Judges. 


Morrissey, C. J. 
Plaintiff, as the assignee of one W. H. Werner, filed 
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his petition in the district court for Dakota county, al- 
leging that, in August, 1915, the sheriff of Dakota county 
levied an order of attachment upon certain personal 
property belonging to plaintiff’s assignor, which order of 
attachment had been issued at the suit of William Tacka- 
berry Company, C. Shenkberg Company, and R. Hurni 
Packing Company, against Anna C. Bailey and S. F. 
Bailey. 

It is alleged that Werner served notice of ownership 
of the property attached upon the sheriff, whereupon the 
proceedings provided for by sections 9003-9005, Comp. St. 
1922, were had before a justice of the peace within and 
for Dakota county; that the jury summoned by the jus- 
tice found Werner to be the owner of the property and 
fixed its value at $650, “and judgment thereon was duly 
entered by the said justice of the peace. * * * Plaintiff 
further states that after said verdict was awarded and 
said judgment entered, as provided by statute, the said 
Wm. Tackaberry Company, C. Shenkberg Company and 
R. Hurni Packing Company executed and delivered to 
the said W. H. Werner a bond in the penal sum of $1,300, 
and that Harry Adair signed said bond as surety there- 
on.” <A copy of the bond is attached to the petition and 
made a part thereof. The petition further alleges that 
the sheriff retained possession of the property and sold 
the same on execution; that Werner was thereby dam- 
aged in the sum of $682, and that no part thereof has 
been paid to Werner or plaintiff, his assignee. There is 
a suitable allegation of the assignment of the cause of 
action by Werner to plaintiff, and an allegation that 
there is due and owing to plaintiff the amount of the al- 
leged damage, and a prayer for judgment. To this peti. 
tion defendant filed a general demurrer. The demurrer 
was sustained by the trial court November 6, 1919. Plain- 
tiff excepted to the ruling and filed a transcript on ap- 
peal: in the supreme court. Subsequently plaintiff dis- 
missed’ his appeal ‘and the cause was remanded to 
the district court. Thereafter the following record is 
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made: “Now on this 28th day of March, A. D. 1921, to- 
wit: This cause came on for hearing, when an applica- 
tion of plaintiff to amend his petition was denied, to 
which plaintiff excepts. Case is dismissed at cost of 
plaintiff.” 

On this appeal it is urged thatthe court-erred in sus- 
taining the demurrer to the petition; in refusing to al- 
low plaintiff to amend his petition, and in entering a 
judgment of dismissal. In support of the first assign- 
ment it is claimed that the judgment-entered by the jus- 
tice of the peace was conclusive as to the right of prop- 
erty, but, even though this court should not so hold, 
plaintiff has the right to bring this suit on the bond for 
its wrongful sale. It may be noted that the property 
was found to be in an amount in excess of that over 
which a justice of the peace has jurisdiction under our 
Constitution. If the statute were to -be given the con- 
struction contended for by appellant, it could not be up- 
held because of the constitutional limitation. It has, 
however, never been so construed. It was first before 
this court in Storms v. Eaton, 5 Neb. 453. Its history 
is there reviewed. The precise point here presented was 
not there directly involved, but the court pointed out the 
purpose of the statute. And in the discussion it is shown 
that, if the finding of the jury be in favor of the claim- 
ant, the attaching creditors may tender the undertaking 
and require the officer. to proceed, thus giving claimant 
the right to maintain an action upon the undertaking 
rather than against the.officer. This theory of the stat- 
ute has been followed without interruption, and in Me- 
Cormick Harvesting Machine Co. v. Scott, 66 Neb. 481, 
it is expressly announced: “The only judgment a jus- 
tice is authorized to render is a judgment for costs.” 
And it is further held: “The order therein provided of 
the justice of the peace to the officer, directing restora- 
tion of the property, is not a judicial order, but “merely 
the means ‘of apprising ne officer of the result of ene in- 
quisition.” 
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It will thus be seen that the proceedings had before 
the justice of the peace did not constitute a final adjudi- 
cation of the rights of plaintiff in the property attached. 
The bond on which the suit is brought created a liability 
against defendants only “in the event that the right of 
property in and to said goods shall finally bé adjudged 
to be in said claimant.” The petition fails to state facts 
showing that such final adjudication has been made and 
the demurrer was therefore properly sustained. 

Did the court err in denying plaintiff’s application to 
amend his petition? By section 8656, Comp. St. 1922, an 
application to amend a pleading is always addressed tu 
the sound legal discretion of the court. And it is essen- 
tial to the exercise of that discretion that the court be in- 
formed of the nature and purpose of the proposed amend- 
ment. This was not done. The amendinent, if allowed, 
might have been frivolous or it might have stated an en- 
tirely new and different cause of action. Before a pleader 
can predicate error upon the refusal of the court to per- 
mit an amendment to his pleading the record must show 
that under the circumstances disclosed the action of tha 
court amounted to an abuse of discretion. Hurlbut v. 
Proctor, 88 Neb. 491. 

The case had been upon the docket many years, but 
there was no pleading on file that stated a cause of ac- 
tion, and the court did not err in entering a dismissal 
at the costs of plaintiff. 

AFFIRMED. 


MERCHANTS NATIONAL BANK, APPELLEE, V. NoAH Petmr- 
SON, APPELLANT. 


Fitep DECEMBER 30, 1922. No, 22202. 


1. Notes: AcTion sy INDORSEE: Goop FaiTH: Proor. Where fraud 
in the inception of a note is pleaded as a defense and supported 
by proof, in an action by a bank, the indorsee, against the 
maker, the burden is on the bank to show that it is a bona fide 
holder, but in order to sustain this burden it is not necessary 
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. in every case that the bona fides of the transaction be proved 
by the testimony of each and every officer or agent of the bank 
who has had some part in the acquisition of the note. 


The good faith, or lack of 
good faith, of the holder of negotiable paper, like any other 
question of fact, may be susceptible of proof in a variety of 
ways. These include books of account, the oral testimony of 
witnesses and all pertinent facts and circumstances surrounding 
the transaction. 


3. Case Distinguished. Paragraph 2 of syllabus in Riverton State 
Bank v. Walker, 107 Neb. 672, distinguished. 


4, Rulings of the court on the exclusion of certain evidence offered 
by defendant held free from error. 


AppHaL from the district court for Douglas county: 
CHARLES LESLIE, JUDGE. Affirmed. 


North & Donovan, for appellant. 
I. J. Dunn, contra. 


Heard before Morrisszy, C. J., Lerton, Dean and 
FLaAnspurG, JJ.. RepICK and SHepHERD, District Judges. 


Morrissry, C. J. 

This is an action brought to recover judgment against 
defendant on a promissory note for $6,000, executed and 
delivered by defendant to the Industrial Chemical Supply 
Company, a corporation, and by that company indorsed 
and delivered to plaintiff, before maturity, as collateral 
security for a loan. The petition is in the usual form. 
By answer defendant alleged that the note in suit had 
been procured by the payee by means of fraud, and that 
plaintiff had notice of the fraud, or was chargeable with 
notice, at the time of the acceptance of the note from 
the payee. The reply denied the allegations of fraud; 
denied that plaintiff had any notice of fraud having been 
practiced by the payee upon the maker of the note, or 
that plaintiff was in possession of any facts sufficient to 
suggest that the payee had practiced any fraud or de- 
ception on the maker of the note whereby he was induced 
to execute the note. There was the further allegation 


Vov. 109] SEPTEMBER TERM, 1922. 409 


Merchants Nat. Bank v. Peterson. 


that defendant failed to take any steps to rescind his 
contract and recover his note upon the discovery of the 
f-aud, if any there was, until after the payee had become 
insolvent. 

A jury was impaneled to try the issues presented. After 
a trial, which lasted several days, both sides rested. De- 
fendant moved the court to instruct the jury to return 
a verdict in his favor. Plaintiff moved the court to direct 
the jury to return a verdict in its favor or to discharge 
the jury and enter judgment in favor of plaintiff against 
defendant for the amount prayed. Defendant’s motion 
was denied. Plaintiffs motion was sustained and judg- 
ment entered in favor of plaintiff. 

Defendant has appealed. The assignments of error 
are: The court erred in sustaining plaintiffs motion 
to discharge the jury and enter a judgment in its favor; 
and the court erred in excluding certain testimony of- 
fered by defendant. 

The point which seems to be urged with greatest force 
is that the president of the bank, who was the directing 
head of the institution at the time the note was accepted 
as collateral, although having some knowledge of the 
transaction, was not put upon the witness-stand to testify 
in behalf of plaintiff, and thereby show directly that he 
as well as all other officers or agents of the bank who 
had taken part in the negotiations for the acquisition of 
the note did so in good faith and without notice of any 
defense to or infirmity in the note. This contention is 
based upon the language of the court in Riverton State 
Bank v. Walker, 107 Neb. 672, wherein it is said: “In 
an action by a bank against the maker, upon a promis- 
sory note, when it is shown that the note for which the 
note in suit was given in renewal was obtained by fraud 
practiced upon the maker, the bank, in order to recover, 
must, prove that all the officers or agents of the bank 
who took part in negotiations for the purchase of the 
original note did so in good faith, without notice of any 
defense or infirmity in the note.” 
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Prior to the trial the president of plaintiff was in 
failing health, but his illness was not of such a charac- 
ter as to prevent his attendance from day to day for a 
few hours at the banking house of plaintiff until after 
the trial had begun, when his condition became more 
serious. Then by the direction of his physician he re- 
mained at his home and in bed. Defendant asked that 
he be brought into court as a witness. Plaintiff’s coun- 
sel asked that his testimony be taken at his home. The 
court consented to accompany the court reporter and re- 
spective counsel to the home of the desired witness and 
attend the taking of his testimony. Defendant’s counsel 
declined to go to the home of the witness or to attend the 
taking of his testimony. His testimony was taken by 
the court reporter and offered in evidence, but, on ob- 
jection of defendant’s counsel, was excluded from the 
record. 

As appellant’s counsel read the language quoted from 
Riverton State Bank v. Walker, supra, it would have 
been incumbent upon plaintiff to prove by the testimony 
of each and every officer or agent of the bank who was 
in any way connected with the acquisition of the note in 
suit that whatever he did in that regard he did in good 
faith and without notice of any defense to or infirmity 
in the note. Perhaps the language quoted, when stand- 
ing alone, is susceptible of the construction given it by 
counsel for appellant, but it ought to be read in connec- 
tion with that paragraph of the opinion wherein the rule 
is incorporated. There was there presented a different 
state of facts from that presented here. The true rule is: 
“Where fraud in the inception of a note is pleaded as a 
defense and supported by proof, in an action by an in- 
dorsee against the maker, the burden is on plaintiff to 
‘show he is a bona fide holder.” Central Nat. Bank 
v. Ericson, 92 Neb. 396. See Peoples Trust € Sqvings 
Bank v. Rork, 96 Neb. 415; Union Nat. Bank v. Moomare, 
106 Neb..388; Auld v. Walker, 107 Neb. 676. But it is 
uot necessary in every instance where the defense of 
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fraud is made, as in. the. instant case, that the holder of 
the note make this proof out of the mouth of each and 
every employee or agent who has had some part in the 
taking of the note. The good faith, or lack of good faith, 
0° the holder of negotiable paper, like any other ques- 
tion of. fact, may be.susceptible of proof in a variety of 
ways. These include books of account, the oral testi- 
mony of witnesses and all pertinent facts and circum- 
stances surrounding ‘the transaction.. Cases may fre- 
quently arise where an officer-or agent of a bank may be 
unable to testify’ because of sickness; he may be absent 
from the jurisdiction of the court and his whereabouts be 
wnknown, or his lips may be sealed in death. The rule 
invoked by appellant, would defeat justice and we cannot 
adopt it as the law of this state. 

As to the second assignment, it may be said that ap 
examination of the vecord, so far as it pertains to the 
evidence excluded, discloses that its chief purpose was 
to show the fraud practiced by the payee upon the maker 
of the note. Since each party elected by his motion to 
dispense with the jury and submit to the court the dis- 
puted questions of fact, we cannot say thatthe court’s 
ruling on this evidence would be prejudicial error in 
any event. The court may have reached the conclusion 
that fraud had been practiced by the payee in securing. 
the note. The evidence would support such a finding. 
But, even had the evidence excluded been received, ‘it 
would not support a finding that plaintiff was a party 
to the fraud or had notice of any deception having been 
practiced upon defendant at the time he made the note. 
Some of the evidence offered and excluded was merely 
hearsay; other portions of such evidence were merely 
cumulative. 

No prejudicial error is found in the record, and the 
judgment is 

AFFIRMED. 
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WILLIAM Morris v. STATE OF NEBRASKA. 
Firep DecemBer 30, 1922. No. 22490. 


Homicide: Corpus Dericri: Proor. When on a trial for mur- 
der the fact of death is established and the state has proved a 
chain of circumstances sufficient to convince the jury beyond a 
reasonable doubt that the death resulted from the criminal acts 
or agency of defendant, the corpus delicti has been sufficiently 
proved. 


INFoRMATION. In an information for murder, it is not 
necessary to specify the portion of the body on which a wound 
is inflicted; the words “upon the body” are a sufficient aver- 
ment of the location. 


Information. The technical rules of the common law as to in- 
formations are relaxed under the provisions of section 10074, 
Comp. St. 1922. See Nichols v. State, ante, p. 335. 

Criminal Law: Triau: OpeNniIna STATEMENT. The opening state- 
ment of the county attorney, as set out in the bill of exceptions, 
held a sufficient compliance with the provisions of section 10144, 
Comp. St. 1922. 

Rulings on the admission of evidence held to fall within the 
judicial discretion vested in the trial court, and are found free 
from error. 

Instructions. The rulings of the court on instructions to the 
jury are approved. 


Error to the district court for McPherson county: 
J. LEONARD TEWELL, JUDGE. Affirmed. 


J. A. McGraw and Beeler, Crosby & Baskins, for plain- 


tiff in error. 


Clarence A. Davis, Attorney General, and Jackson B. 
Chase, contra. 


Heard before Morrissey, C. J.. LETTON, Rose, ALDRICH, 
Day and FLanssurG, JJ., SHEPHERD, District Judge. 


Morrissey, C. J. 


Defendant prosecutes error from a conviction of mur- 
der in the second degree under which he was sentenced 
to the penitentiary for the term of his natural life. 
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Defendant with his wife and six children resided upon 
a ranch owned by one Smith in McPherson county. The 
ranch consisted of a section of land on which was situ- 
ated a small one-roomed house and meager outbuildings, 
and another section of land situated a mile distant there- 
from. Defendant’s father-in-law, a man advanced in 
years, was temporarily residing with defendant. April 
10, 1921, defendant and his wife left their residence for 
the avowed purpose of gathering up live stock which 
_ was in their charge and putting it into the pasture, be- 
ing the section mentioned as lying a mile west of their 
home. Defendant rode a bay horse apparently well 
broken to saddle and his wife rode a gray horse which 
was young, active and high-spirited, but which had been 
used to a considerable extent as a saddle horse and 
which she had theretofore ridden on numerous occasions. 
Neither returned to their:-home during the afternoon or 
evening, but about 1 o’clock on the following morning de- 
fendant returned to his home, aroused his father-in-law 
and informed him that Mrs. Morris had been thrown from 
her horse in the pasture; that upon being thrown she 
had become entangled in the lariat rope attached to her 
saddle; that he had endeavored to catch her horse and 
free her from the rope but that his efforts had been fruit- 
less. He stated that he had followed his wife and the 
horse throughout the early hours of the night, until 
finally, owing to the darkness, he was unable to follow 
them longer; that he would then take a lantern and re- 
turn again to the pasture and renew his efforts to rescue. 
his wife. He directed the father-in-law to send one of the 
children to a neighbor’s as soon as it became daylight 
with the request that the neighbor come and give assist- 
ance. : 

Defendant then departed from his house. He was 
next seen about daylight when he called at the home of 
a neighbor living midway between defendant’s home and 
the pasture. Defendant told this neighbor the same’ 
story he had related to his father-in-law, with the ad- 
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dition of certain details. With the coming of morning 
one of defendant’s children was sent for help; a number 
of neighbors were. advised of defendant’s story and they 
went to the designated pasture to render assistance. Thea 
first person to arrive was a Mr. Pierce, who upon being 
informed of the situation went first to defendant’s home, 
but learning that the, search for Mrs. Morris was being 
made in the pasture traveled thence on foot over the 
road and entered at the gate on the east side of the pas- 
ture. He there saw the gray horse which had been rid- 
den the evening before by Mrs. Morris fully saddled with ~ 
a tie-rope around its neck, but without a bridle, stand- 
ing close to the east line of fence. Looking westward 
he saw defendant coming toward him leading, his bay 
saddle horse. When defendant came up the.two men 
caught the gray horse without difficulty. Defendant in 
reciting the, incidents of the evening before stated that 
while Mrs. Morris was riding the gray horse he appeared 
to stumble and threw her to the ground; that she arose 
and, together with defendant, went to a straw stack 
which was standing in the southwestern part of the pas- 
ture; that defendant advised her not to again ride the 
horse and left her and her horse at the straw stack while 
he went to drive in some live stock; that when some dis- 
tance from the stack his attention was attracted that 
way and he saw that Mrs. Morris had attempted to mount 
the horse; that she was clinging to his neck and he was 
running around the stack; that defendant hurried to her 
assistance; that upon his arrival he found that his wife 
had fallen ffom the horse, but that she was entangled 
in the lariat rope attached to her saddle and was being 
dragged by her horse; that defendant dismounted and 
attempted to catch the gray horse; that at one time he 
succeeded in grabbing the bridle reins, but the bridle 
broke; that his wife called to him to cut the rope; that 
he got so close as to take hold of his wife, but could not 
stop the horse or disentangle her from the rope; that 
the horse traveled off across the pasture and the de- 
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fendant followed, but was unable to overtake the horse 
or give assistance; that he thus followed from shortly 
after sundown until about midnight when he went to his 
home to get a lantern and then returned to the pasture 
again. He stated that the horse had dragged the body 
of his wife to the north side of the pasture, that is, to 
that portion lying north of. the road which traversed the 
pasture from east to west, and indicated that the search 
for her body ought to be made north of this road. 

As other neighbors assembled the search for the body 
covered the entire pasture, and at 8 o’clock in the morn- 
ing her dead body was found on the top of a sandy hill 
almost devoid of vegetation close to the southern line of 
the pasture. Defendant had complained early in the 
morning of sickness and after the body was found the 
neighbors suggested that he return to his home. ‘They 
procured a conveyance and took the body to the home, 
where it was washed by a number of neighbor women. 
A messenger was sent to notify the coroner, and in the 
afternoon defendant and a neighbor went to town and 
arranged with an undertaker for the burial and seni 
word of the death to relatives and friends. 

Suspicion of uxorcide does not appear to have arisen 
until after the funeral when neighbors went to the pas- 
ture and examined the trail over which the body. hati 
been dragged. It was found that the trail did not cross 
the road which runs across the pasture, but, on the con- 
trary, the horse seemed to have started at the straw stack 
and remained on the southern half of the pasture. The 
tracks also indicated that the horse had walked practi- 
cally all the time while dragging the body, and, although 
the trail led for the greater part over sandy land scantily 
covered with vegetation, no human tracks along the 
‘trail were visible. The suspicions aroused resulted in 
the calling of two surgeons to make a post-mortem ex- 
amination of the body. The testimony of these doctors 
shows that the body was mutilated and worn away on 
the front of the abdomen, the front of the left thigh, the 
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breasts and chest, the right side of the face, portions of 
the elbows, the inner side of the right leg and the thigh. 
There were discolorations on either side of the neck im- 
mediately below the jaw. There was a wound or con- 
tusion extending across the right side of the face from 
the side of the nose across the eye to a point near the 
ear. This contusion was shallow, but the tissue under- 
neath, between the surface and the bone, was infiltrated 
with blood. The witnesses testified that this wound was 
produced by a hard blow. But they did not undertake 
to designate the weapon used. The witnesses described the 
discolorations on the neck and stated that they corre- 
sponded to the limitations of a human hand; that they 
were produced by external pressure which, if applied for 
sufficient time, might have caused the death. And each 
of these witnesses expressed the opinion that the wound 
upon the face and the contusions on the neck were ante- 
mortem in character. The mutilations of the body evi- 
dently produced by being dragged over the rough surface 
of the earth were also’ described by the state’s medical 
witnesses and scientific reasons given for the conclusion 
that these wounds or mutilations were produced after 
the death. No cuts or bruises of any kind were found 
upon the palms of the hands nor upon the posterior of 
the body. Each of these witnesses testified that in his 
opinion the woman was dead at the time the dragging 
began. To set out the reasons on which the conclusions 
of these experts are based would serve no useful purpose, 
but, when read by a layman, they appear conclusive. AI- 
though defendant called medical experts to testify, there 
is no direct contradiction of the state’s witnesses or sub- 
stantial dispute as to the conclusions they reached. The 
most that can be said is that, according to the experts 
who testified as witnesses for defendant, the expert wit- 
nesses for the state did not make such a thorough and 
exhaustive autopsy as defendant’s witnesses thought nec- 
essary in order to enable the state’s witnesses to form 
sound conclusions in regard to the character of-the 
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wounds and the cause of death. It is the theory of the 
state that defendant inflicted the wound upon the face 
and the wounds upon the neck heretofore described and 
thereby caused the death of his wife; that having taken 
her life he attached her dead body to a saddle horse by 
means of a rope and dragged it over the prairie for the 
purpose of disguising the true cause of death, and to 
make it appear that she was thrown from her horse and, 
becoming entangled in her lariat rope, was dragged to 
death. 

Numerous assignments of error are made, but the one 
which to us appears most substantial will be dealt with 
first, although it is not first in the order of the assign- 
ments made. It is earnestly urged that the proof on be- 
half of the state is insufficient to prove the corpus delicti. 

The term means the body of the offense, the substance 
of the crime. In the instant case it has two component 
elements—the fact of death, and the criminal agency of 
defendant as to the cause of death. The fact of death 
is shown beyond question. Was the death occasioned by 
the criminal act of defendant? The last time this 
woman was seen alive she was apparently in vigorous 
health and was in the company of defendant. This was 
shortly before sundown on the evening of April 10, 1921. 
The following morning her dead body was found upon 
the prairie. Prior to the finding of the body defendant 
had stated to a number of persons that he saw her in 
this pasture clinging to the neck of her horse and later 
being dragged behind her horse by a rope which was 
entangled about one of her legs; that she called to him 
to cut the rope; that he endeavored to rescue her and in 
his efforts in that behalf followed her and the horse which 
was dragging her, on foot, from about sundown until 
nearly midnight. The trail over which the body was 
dragged, when examined soon thereafter by disinterested 
witnesses, fasJed to disclose any human tracks, although 
the surface of the earth was not entirely covered with 
vegetation. The soil was sandy and in all human prob- 
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ability such tracks would have been apparent had de- 
fendant followed this horse as he related to his neigh- 
bors he had done. When he went to the home of his neigh- 
bor, Mr. Buck, and informed him of the alleged accident 
to his wife, he stated that in attempting to mount the 
horse “she got up with both feet and legs on the same 
side of the horse, and the horse gave a buck or two and 
throwed her off, and her feet got in the rope.” The evi- 
dence shows that she was accustomed to outdoor life, to 
riding after live stock, and prided herself upon her 
ability as a horsewoman. The saddle she used was not 
a side-saddle, but the standard cross-saddle such as is 
used by men. She was not wearing skirts, but was clad 
in overalls, so there was no occasion to take a side seat 
upon the saddle, and, when the testimony as to her habits 
in riding is considered in connection with the saddle 
which is in evidence, a jury might well disbelieve de- 
fendant’s story as to her having mounted in the manner 
he described. This is especially true in view of defend- 
ant’s statement that shortly before this incident she had 
been thrown by this horse. The evidence also shows thar 
the horse did not travel for any considerable distance at 
a gait faster than a walk while dragging this body. The 
condition of the body showed also that it did not turn 
over during the dragging but was dragged the entire 
time face downward. Although the abdomen, the breasts, 
one side of the face, the lower side of the arms, as they 
were extended beyond the head, were cut, torn and worn 
away, the palms of the hands and fingers were un- 
scratched. 

It is doubtful if this body, either in life or in death, 
could be dragged at a high rate of speed, over the rough, 
undulating prairie that is described, without turning 
over, yet the evidence seems to be conclusive that at ne 
time was this body upon its back or upon either side. The 
conduct of defendant upon the night of the tragedy is at. 
least peculiar. He is shown to have been an experienced 
horseman accustomed to the work in which he and his 


Vor. 109] SEPTEMBER TERM, 1922. - 419 


Morris v. State. 


wife were engaged. He did not testify as a witness, but 
he stated to his neighbors that when he saw his wife in 
trouble he was on horseback and hurried to her assist- 
ance. But, in place of remaining upon his horse and 
riding up to and catching the horse which was dragging 
his wife, he dismounted. According to this story he 
abandoned his saddle horse and attempted to do that 
which to a man of his experience ought to have appeared 
improbable, if not impossible, of accomplishment, namely, 
to catch, withont the aid of his horse, this frightened, 
high-spirited, young animal. It is true of course that in 
the excitement of the moment he might have made an 
error of judgment and this conduct would not be suf- 
ficient to brand his whole story as untrue, but, in addi- 
tion to this, he appears to have gone home during the 
night and, in doing so, to have passed by the home of a 
neighbor without arousing him and calling for help. 
Although he told some of his neighbors that his saddle 
horse left him when he dismounted to go to the aid of 
his wife and that he had traveled on foot, nevertheless 
the first time he is seen in the morning is at the home of 
a neighbor, and at that time he had his saddle horse with 
him. He has never explained when, how, or where he 
canght this horse. To every neighbor to whom he talked 
he said that the body had been dragged over the northern 
part of the pasture, but no trail was found in that parz 
of the pasture. The record fails to disclose the age of 
either husband or wife, but it shows that thev had been 
married 14 or 15 vears; that they were the parents of 
six children; that the wife lead an active, outdoov life, 
doing work that ordinarily falls to the lot of the hus- 
band; that she was accustomed to ride horses and that 
she enjoyed riding the gray horse that has been men- 
tioned because of his fine spirit. The testimony indicates 
that defendant was suffering from some form of stomach 
trouble and that he was emaciated and under-weight. 
As a possible motive for the commission of the crime 
charged, the state showed that in 1918, while defendant 
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and his family were residents of Dawson county, com- 
plaint had been filed charging defendant with failure to 
support his family, and that he had been arrested under 
this complaint but the proof shows that following the 
filing of this complaint these parties lived together as 
husband and wife and that up to the very day of the 
tragedy they had been almost constantly in one another’s 
company, and we cannot attach much importance to the 
difficulties disclosed by the proceedings mentioned. Ther 
is, however, other testimony of a more serious character. 
There is the testimony of a sewing-machine agent, thar 
only a few weeks before the death of the wife he called 
at defendant’s home to make a collection, and that after 
seeing the wife and securing her promise to make a pay- 
ment on April 15, 1921, he saw defendant and told him 
of the wife’s promise to make the payment; that during 
this conversation defendant told the witness that his 
wife would not make the payment promised, and, in ad- 
dition thereto, he made remarks, which we refrain from 
setting out in this opinion, reflecting upon the character 
of the wife; accused her uf having squandered his money; 
told the witness he had been tempted to kill her, and 
said: “I will have to do it yet sometime, and I will 
guarantee you she will never make that payment on the 
15th of April.” 

By other testimony it is shown that upon several oc- 
casions he had made statements seriously reflecting upon 
the character of his wife and charging her witl having 
wasted his substance. About ten days before the tragedy 
defendant was in the city of Ogallala and sought a loan. 
from a friend for the avowed purpose of procuring a di- 
vorce; the friend advised him to go home and take care 
of his children, whereupon defendant, in the roughest of 
language, accused his wife of intimacy with another man. 
There is other testimony indicating that defendant was 
jealous of his wife. Whether with, or without, reason 
is immaterial, but, so far as the record discloses, his 
jealously was the creature of his own imagination. The 
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evidence is of such a character that the jury might well 
. have reached the conclusion that this woman did not die 
as the result of the dragging, but, on the contrary, her 
death was due to violence criminally inflicted by defend- 
ant. The corpus delicti is sufficiently established. 

The information charged the crime to have been com- 
mitted by the use of instruments and other means un- 
known to the county attorney; and that the wounds were 
inflicted “in and upon the parts of the body” unknown 
to the county attorney. Defendant filed a motion to 
quash the information. The motion was overruled, and 
this ruling is here urged as error. Defendant’s conten- 
tion is that, when the information states, as in this case, 
that defendant with instruments or weapons and other 
means unknown to the prosecuting attorney did strike, 
penetrate and wound the deceased, he could as positively 
state the parts of the body thus struck, penetrated and 
wounded. This is generally true, but it is not always 
so. “And the trend of modern authority is in favor of 
dispensing with any allegation whatsoever respecting the 
location of the wound or bruise.” 13 R. C. L. 900, sec. 
206. 

Wharton on Homicide (3d ed.) 859, states the rule to 
be that it is not necessary to specify the portion of the 
body on which a wound is inflicted, the words “upon the 
body” being a sufficient averment of their location. 

The technical rules of the common law as to informa- 
tions are relaxed under the provisions of section 10074, 
Comp. St. 1922. Nichols v. State, ante, p. 335. 

Complaint is also made that the county attorney in 
his opening statement failed to comply with the pro- 
visions of section 10144 Comp. St. 1922, in that he did 
not fully disclose the evidence upon which the state re- 
lied for a conviction. The statute contemplates only a 
brief and general statement of the state’s case. The 
statement of the county attorney is preserved in the bill 
of exceptions and we are convinced that it fully meets 
the requirements of the statute. 


422 - NEBRASKA REPORTS. {Vor. 109 


Morris v. State. 


Exceptions were taken to the admission in evidence of 
the transcript of the proceedings in Dawson county 
wherein defendant had been charged with failure to sup- 
port his family. These proceedings were had nearly three 
years prior to the death of defendant’s wife. It is said 
that’ this evidence was too remote, and, in connection 
with this assignment, exception is taken to the rulings 
of the court in excluding certain correspondence had, be- 
tween defendant and his wife at or about the time the 
proceedings were pending. As heretofore remarked, the 
evidence of this difficulty had little, if any, probative 
force. The court might well have excluded it, but we can- 
not say that its failure to do so could work to the preju- 
dice of defendant. The correspondence excluded had no 
bearing on the case aside from these proceedings. The 
rulings on these matters, as well as the other rulings’ on 
evidence, fall within the judicial discretion vested in the 
trial court and are free from error. 

Criticisms are made of the rulings of the court on its 
failure to give instructions requested by defendant and 
for the giving of certain instructions on the court’s own 
motion. These criticisms have been carefully examined, 
but the court finds that whenever an instruction re- 
quested correctly stated the law applicable to the facts its 
substance was given by the court. And the instructions 
given on the court’s own motion are found to be free 
from error. 

The record shows that the case was carefully tried; 
that defendant was ably defended; and that there is no 
prejudicial error in the record. The judgment of the 
trial court is 

AFFIRMED. 
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Mark BRIGHTENBURG, APPELLEE, V. WILLIAM MULCAHY, 
: APPELLANT. 
Frrep DeceMBER 30, 1922. No. 22526. 
Appeal: Law or THE Case. “A question once determined in the 
appellate court will not ordinarily be reexamined there on a 


second appeal in the same case.” State v. Farmers State Bank, 
106 Neb. 387. : 


APPEAL from the district court for Douglas county: 
WILLIAM A. Repick, JUDGE. Affirmed. 


Wear & Moriarty, for appellant. 
John O. Yeiser and John O. Yeiser, Jr., contra. 


Heard before Morrissey, C. J., AvpricH, Day and 
FLANSBURG, JJ. 


Morrissey, C. J. 

This action was brought by plaintiff, as next friend, 
for his minor son, Fred F. Brightenburg, to recover 
damages for personal injuries received, while coasting 
upon a public street in the city of Omaha, by reason of 
eolliding with a fence maintained by defendant in front 
of his premises, which fence projected across the lot line 
into the park space of the public highway. In a former 
opinion, Brightenburg v. Mulcahy, 104 Neb. 794, plain- 
tiff’s petition, which contains .a full statement of the 
facts, is set out at length, and it was there held that it 
stated a cause of action. On the second trial plaintiff re- 
covered judgment for $500, and the defendant has -ap- 
pealed. : 

The sole assignment of error is to the effect that the 
court erred in refusing to sustain defendant’s motion to 
direct a verdict in favor of defendant. The argument 
made in support of this assignment raises substantially 
the same questions that were urged upon the court in 
the former appeal and were there decided adversely to 
appellant. ‘A question once determined in the appellate 
court will not ordinarily be reexamined there on a sec- 
ond appeal in the same case.” State v. Farmers State 
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Bank, 106 Neb. 387. No complaint is made of the amount 
of the recovery, and the judgment is 
AFFIRMED. 


HELEN M. SHIMONEK, APPELLEE, V. NEBRASKA BUILDING 
& INVESTMENT COMPANY, APPELLANT. 


Firep DEcEMBER 30, 1922. No. 22150. 


i. Principal and Agent: Contracts: MRatiricaTion. Where the 
unauthorized contract of an agent is ratified by the principal, 
the effect is the same as if the agent had been originally pos- 
sessed of authority to make the contract. 


An agent engaged in selling corporate 
stock of defendant corporation had no authority to agree that 
the purchase money should be refunded to the purchaser upon 
30 days’ notice. He made a parol contract of this nature with 
a buyer. Full knowledge of this contract was afterwards com- 
municated to the corporation, but, while denying the authority 
of the agent, it carried out the provisions of the contract made 
by the agent by making a series of payments to the purchaser, 
extending over a year, and reducing the amount due from $4,300 
to about $1,100. Held, that by making such payments upon the 
parol contract, with full knowledge of the facts, the corporation 
ratified the unauthorized act of the agent and adopted it as its 
own. 


APPEAL from the district court for Lancaster county: 
FREDERICK E. SHEPHERD, JUDGE. Affirmed. 


Doyle & Halligan and Good & Good, for appellant. 
R. J. Greene and H. C. Wilson, contra. 


Heard before Morrissey, C. J., LETTON, Rose, Dban 
and ALDRICH, JJ. 


LETTON, J. 

This action is brought to recover a balance due upon 
an oral contract by defendant to repurchase stock. Plain- 
tiff recovered judgment, and defendant appeals. 

The defense is that the stock was sold under a written 
contract which provided, among other things, that no 


ol 
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conditions, agreements or representations other than the 
provisions printed on the reverse side of the application 
shall bind the company; and that the agent had no an- 
thority to bind the company by an oral agreement sucn 
as the petition alleges. 

The reply alleges ratification of the parol contract 
made by the agent, and restitution of a large part of the 
money obtained from the plaintiff. 

The evidence shows that the plaintiff, who was then 
about 18 years of age, inherited some money in the latter 
part of the year 1918. An agent of the defendant calle 
upon her at her home, and stated that he had read in the 
papers that the estate was now settled. He made a num- 
ber of representations with regard to the financial stand- 
ing and responsibility of the defendant, and agreed that 
if at any time the plaintiff wanted her money back she 
should have it upon 30 days’ notice. The plaintiff then 
gave him a check for $4,300, and he afterwards sent her 
a certificate of stock in defendant company. The con- 
versation only occupied about 30 minutes. A few months 
afterwards plaintiff called upon the president of the 
company at his office, told him of the contract, and re- 
quested a payment. He told her that the agent had been 
discharged because he had exceeded his authority. He, 
however, gave her a check for $500 at that time, and 
checks in May, June, and August, 1919, at which latter 
time he gave her another certificate of stock reciting that 
she was the owner of 27 shares of preferred stock of the 
value of $110.50 each. About two months afterwards de- 
fendant paid her $500, and made other payments up to 
July 1, 1920. 

Under the decision in Schuster v. North American 
Hotel Co., 106 Neb. 679, it is clear that the representa- 
tions made by the agent as to the return of the plaintiff’s 
money were unauthorized by the defendant. It is equally 
clear that, after the facts as to the making of such ‘oral 
contract by the agent had been fully communicated to the 
defendant company, it adopted and ratified the contract 
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as its own by making a series of payments according tu 
such contract, whereby the amount remaining due was 
reduced to $1,131.87. This ratification had the same 
effect as an express authorization to make the contract. 
Oberne v. Burke, 50 Neb. 764. 


AFFIRMED. 


GEORGE CORNFORTH, APPELLEE, Y. GRAHAM ICE CREAM 
COMPANY, APPELLANT. 
Firep DeEcEMBER 30, 1922. No. 22156. 


1. Trial: Instructions. Instructions given to the jury by the 
court must be considered as a whole, and the mere fact that a 
separate paragraph of the instructions (which states the ele- . 
ments necessary to allow plaintiff to recover) does not inform 
the jury that the defense of the contributory negligence of 
plaintiff was made by the defendant, nor state the law govern- 
ing such defense, is not prejudicially erroneous, where the fact 
of such defense and the rules of law applicable thereto are stated 
in other paragraphs of the charge. 


If the charge of the court as a whole contains 
no erroneous statements of law prejudicial to the rights of the 
defendant, and fairly presents the issues to the jury, a judg- 
ment will not be reversed merely because the order of arrange- 
ment of the different propositions of law might be improved upon. 


Where a party is of the opinion that the in- 
structions given by the court are not explicit enough upon ceyr- 
tain points, other and fuller instructions should have been 
tendered by the complaining party. 


4. Damages. Where a pedestrian was struck by an automobile 
truck in such a manner that two of his cervical vertebre were 
broken and crushed, with the result that he became almost 
wholly paralyzed, was in a hospital for seven weeks, lying on 
his back for three weeks partly suspended in bed by a halter 
or harness, afterwards the upper part of his spine was encased 
in a. plaster cast for about three weeks, and his right arm and 
right leg are still partially paralyzed, and will permanently re- 
main weakened and disabled, a verdict of $8,500 will not be set 
aside on the ground that it is excessive, and the result of passion 
or prejudice on the part of the jury. 
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APPEAL from the district court for Douglas county: 
CHARLES LESLIE, JUDGE. Affirmed. 


Jefferis, Tunison & Wilson, J. H. Von Dorn and James 
C. Kinsler, for appellant. 


Smith, Schall & Howell and Howard & Sheehan, con- 
tra. 


Heard before Morrissey, C. J., Lerron, Dean and Ax- 
DRICH, JJ., REDICK, District Judge. 


Lerton, J. 

On the morning of April 23, 1920, about 6:30 o’clock, 
plaintiff was in the act of crossing Farnam street at the 
intersection of Twentieth street, in the city of Omaha, 
and was proceeding in a direct line north from the south- 
east corner of Twentieth street. He had reached a point 
about 15 feet north of the south curb line on Farnam 
street, when he was struck by a six-ton automobile de- 
livery truck, used in the service of the defendant by one 
of its employees. Plaintiff alleges that the employee in 
charge of the truck was at that time operating it in a 
negligent and unlawful manner; that it was being driven 
at an excessive rate of speed; and that no warning was 
given plaintiff of its approach. Defendant denies any 
negligence on its part, and alleges that the plaintiff him- 
self was guilty of contributory negligence. Plaintiff re- 
covered judgment for $8,500. Defendant appeals. 

It is complained that the evidence is not sufficient to 
sustain a verdict in favor of plaintiff; that the court 
erred in giving certain instructions and refusing others; 
that there was misconduct on the part of the jury; and 
that the damages awarded were excessive. The latter 
two assignments are not supported by the proofs. 

The evidence on behalf of plaintiff shows that he was 
at that time about 45 years of age; that, when he was 
about to cross Farnam street on the morning mentioned, 
he looked toward the west and saw some automobiles and 
the truck about three-fourths of a ‘block, or a block, away. 
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Believing that. he could safely cross before the truck 
reached him, he started across the street, walking at an 
ordinary rate of speed. When he was about two-thirds 
of the distance to the south rail of the street car track, 
he heard the rumbling of the truck as it crossed the 
street car track on Twentieth street going eastward. He 
looked up, saw the truck close by, and also heard a horn. 
He tried to hasten, but was knocked down by the truck, 
and when he realized where he was, he found himself 
lying under it. He was paralyzed to a large extent when 
removed. After the accident he was taken to the hos- 
pital and remuined there about seven weeks. For three 
years before the accident he had earned on an average 
about $100 a month, but he has not been able to work 
since. He had formerly worked as a barkeeper, but had 
been working as a cement worker and landscape gardener 
for several years. 

At the hospital an X-ray picture was taken, and it 
was found that his third and fourth cervical vertebra 
were broken and partly crushed, and that blood had oozed 
into the spinal canal. He was placed under traction of 
the spine, by means of a halter on his neck, for about 
three weeks, and afterwards the upper portion of the 
spine was placed in a plaster cast for about the same 
length of time. There has been a gradual improvement 
from the paralysis, but there still is partial paralysis of 
the right arm and right leg, and it is undisputed that he 
will continue to be partially paralyzed. His expectancy 
of life is. 24.46 years. He is at present able to do light 
work of some kinds, but is not strong and vigorous. 

The evidence given for the defendant by the driver of 
the truck was substantially to the effect that, as he 
reached the intersection, he saw the plaintiff start to 
walk north across Farnam street; that he proceeded far 
enough to clear the truck, when he turned and walked 
rapidly, or ran, to the south far enough to again clear the 
truck; that he then turned and came north again to about 
the center of the machine, then he turned his back to the 


Vor. 109] SEPTEMBER TERM, 1922. 429 


Cornforth v. Graham Ice Cream Co. 


truck and seemed to sit down on the bumper, or guard, 
in front of the truck, the radiator striking his back. He 
then fell forward partly under the machine. 

This testimony is to some extent corroborated. On the 
other hand, there is some inconsistency in the evidence 
on behalf of defendant which was doubtless in the minds 
of the jury when they elected to adopt plaintiff’s version 
of the accident. There being sufficient evidence to justify 
a verdict for either of the parties, the court will not be 
justified in interfering with the verdict. 

The fourth instruction given by the court is complained 
of. It is said that this instruction undertakes to set out 
fully and completely a state of facts and authorizes a 
verdict upon a finding regarding these facts, and that 
the court neglected to make any reference to the defense 
that the plaintiff was injured through his own negligence, 
and that the instruction withdrew from the consideration _ 
of the jury this defense. The case cited to sustain this 
proposition (Standard Distilling & Distributing Co. v. 
Harris, 75 Neb. 480) is not a parallel case. The action 
was based on negligence. The court said: “Negligence 
is the gist of plaintiff’s action, and one of the principal 
issues presented by the pleadings, but the instruction in 
question wholly ignores that issue.” This was clearly er- 
roneous. There was no question of contributory negli- 
gence involved. Plaintiff would be entitled to complain 
in this case if the issue of .contributory negligence on 
plaintiff’s part were wholly ignored, but this is not the 
_ case. 

It is also said that the court, in giving the fourth in- 
struction, that if certain elements were established by 
the evidence they should find for the plaintiff, erred, be- 
cause it did not in the same paragraph qualify it by stat- 
ing the rule as to the duty of the plaintiff in crossing the 
street, did not define contributory negligence, state the 
rule as to comparative negligence, and inform the jury 
that negligence on the part of plaintiff was at least a par- 
tial defense. Instruction No. 4 was a general instruction 
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treating alone of the liability of defendant for negligence 
in the operation of its automobile, but instruction No. 5 
told the jury that the rights and duties of both parties to 
the use of the street were reciprocal, and that the law im- 
posed upon both the duty of observing ordinary and rea- 
sonable care to avoid accidents,-and that the particular 
care or precaution that meets the legal standard of ordi- 
nary care depends upon the degree of apparent or prot 
able danger, and is what a person of ordinary prudence 
would do in the particular situation and circumstances. 

Instruction No. 7 told the jury that a pedestrian is 
bound to know that an automobile cannot be suddenly 
stopped, and that he must so conduct himself as not to 
unnecessarily get himself into a place of danger, and that 
it would be negligence for a pedestrian to walk out into 
and across a thoroughfare without looking and using care 
to determine whether it is safe for him to do so. In in- 
struction No. 10 negligence was defined, and the jury 
were told that “By contributory negligence is meant any 
negligence of plaintiff directly contributing to the acci- 
dent.” Ordinary care was also defined. Instruction No. 
12 stated the rule as to comparative negligence substan- 
tially in the language of the statute. It is evident that 
the defense of contributory negligence and the rule as 
to comparative negligence were both properly stated to 
the jury. 

It is said that the case of Bauer & Johnson Co. v. Na- 
tional Roofing Co., 107 Neb. 831, is controlling of this 
and necessitates a reversal. There is not such similarity 
between the facts and instructions in that case and in 
this case as to require this. In Brailey v. Omaha & C. B. 
Street R. Co., 105 Neb. 201, which was an automobile 
collision case, the instructions were much the same as in 
this case. It was said in that case that instruction No. 4, 
standing alone, would possess the vice attributed to it by 
defendant. It would have been better to qualify it by 
the further statement “subject, however, to the defense 
of contributory negligence, which is hereinafter ex- 
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plained,” or other language conveying the same idea, but 
to omit this is not reversible error. 

It is impossible to state all the propositions of law in 
such a case as this in a single instruction, and it is easy 
to detach each paragraph from its context and from the 
charge as a whole, and insist that it omits some neces- 
sary element. If the charge as a whole contains no er- 
roneous statements of law prejudicial to the rights of 
the defendant and fairly presents the issues to the jury, 
a judgment will not be reversed because the order of ar- 
rangement of the different propositions of law might ‘be 
improved upon. Also, if other and more explicit instruc- 
tions were desired upon points which it is said were not 
made clear enough by the charge of the court, they should 
have been tendered. 

The most vital question in this case is, who was to 
blame for the accident, and in what degree, if both the 
driver and the plaintiff were at fault. Considering the 
amount of the verdict, the very serious and permanent 
character of the injuries sustained, it seems apparent that 
the jury must have given effect to the instruction of the 
court as to contributory negligence en the part of plain- 
tiff, and reduced the recovery to some extent on that 
account. 

As intimated, a few slight changes in the charge would 
improve it, but, taken as it is, it is not erroneous. 

AFFIRMED. 


In RE Estate or Lewis O. SECREST. 
JOHN HENRY SECREST ET AL., APPELLANTS, V. ELmo B., 
Roper, ADMINISTRATOR, ET AL., APPELLEES. 


FiLtep DrecEMBER 30, 1922. No. 22186. 


1. Charities: Writs: Brauest: Construcrion. A will directed 
the executor to sell the real estate of the testator and from the 
proceeds thereof to carry out the terms and provisions of the 
will, which provided for a number of specific legacies, and 
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further provided: “I give and bequeath all the rest and residue 
of my estate and property, wherever the same may be found or 
located, for the purpose of building and maintaining a public 
library in the city of Hebron, Nebraska, and I hereby order and 
direct * * * that all of the rest and residue of my estate and 
property be placed in a trust fund, by my executor, and paid to 
the proper city officials, or the proper officers and directors of a 
city public library association of Hebron, Nebraska, if such an 
organization should hereafter be formed,” etc. These provisions 
had the effect to vest the title to the property in the executor, or 
administrator, for the purpose of sale; to convert the real estate 
into personal property; and to constitute the executor, or ad- 
ministrator, a trustee of the fund until paid over as directed. 
Under such provisions the power of alienation was at no time 
suspended. 

: Vatmiry. Where a bequest of a trust 
fund is made to an executor, or administrator, to be paid over 
to a public charity not yet in being, but whose existence is pro- 
vided for by the terms of the will, such a bequest is not void 
for uncertainty. 


: : ConpiTions. Where a will provides 
that a pba is not to be paid “until the contract is let and 
work actually commenced, or a site purchased for said build- 
ing,” if either of such conditions is complied with before the 
money is paid over, it is sufficient. 


: : The clause, “I hereby desire 
that said building be commenced within two years’ from my 
death,” is not a condition precedent to the vesting of the be- 
quest, and the word “desire” in this connection must be consid- 
ered as precatory. 

A clause in a will whereby the rest 
and residue of the testator’s estate was placed in a trust fund 
to be paid to city officials, or the Officers of a city public library 
association, for the purpose of establishing a free public library, 
constitutes a bequest for a public charity, which is a favorite 
of the courts, and the beneficent intention and desire of the 
testator will not be defeated unless the courts are compelled to do 
so by manifest defects in the will, or illegality in its execution. 


AppEsL from the district court for Thayer county: 
Ratew D. Brown, Jupce. Affirmed. 


J.T. McCuistion and J. P. Baldwin, for appellants. 
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Richards & Richards and Harvey W. Hess, contra. 


Heard before Lerron, Rosz, Day and D#AN, JJ., 
Repick, District Judge. 


LETTON, J. 

Lewis O. Secrest died, leaving a will which was duly 
probated. By the final decree of distribution of the es- 
tate, the county court ordered that the property devised 
and bequeathed to the library board of the city of He- 
bron be distributed to that body by the administrator 
with the will annexed. An appeal was taken to the dis- 
trict court and a decree of like nature rendered by that 
court. That portion of the decree involving the bequest 
to the library board has been brought here for review 
by the children of the deceased. 

The will, after making a number of specific bequests, 
some smal] bequests to his children being among them, 
provides: 

“Fourth. After the foregoing paragraphs of this my 
last will and testament have been complied with I give 
and bequeath all the rest and residue of my estate and 
property, wherever the same may be found or located, for 
the purpose of building and maintaining a public library 
in the city of Hebron, Nebraska, and I hereby order and 
direct, that so soon as all of the foregoing paragraphs 
of this my last will and testament have been complied 
with, that all of. the rest and residue of my estate and 
property be placed in a trust fund, by my executor, and 
paid to the proper city officials, or the proper officers and 
directors of a city public library association of Hebron, 
Nebraska, if such an organization should hereafter be 
formed; said payment to be made as needed for the erec- 
tion and equipment of said public library and none of 
said amount to be paid until the contract is let and work 
actually commenced, or a site purchased for said build- 
ing, and I hereby desire that said building be commenced 
within two years from my death: 

“Fifth. For the purpose of carrying out the terms and 
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provisions of this my last will and testament, I hereby 
authorize, direct and empower my executor, hereinafter 
named (and in case of his death or inability to act, I so 
empower any administrator who may be appointed for 
my estate), to sell any or all of my real estate, either 
at public or private sale, as to him may seem best, and 
to transfer and convey to the purchaser by good and 
sufficient deeds any property sold, and from the proceeds 
thereof to carry out the terms and provisions of this my 
last will and testament and pay the bequests and legacies 
as nearly in the same order they are named in my will 
as it is possible for him to do.” 

The district court found that the residue of the estate 
and funds in the hands of the administrator, with the 
will annexed, constitute a trust fund; that the city coun- 
cil of the city of Hebron has elected and appointed a 
library board, which is a legally organized existing and 
acting board, and that it has purchased and paid for a 
suitable site in the city of Hebron for the erection of a 
library building thereon. The administrator, c. t. a., 
was directed to pay the fund then in his hands, and any 
other sum arising from the estate that may come into 
his hands, to the proper officers of the library board. 

The appellants insist that the fourth and fifth para- 
graphs of the will are void, and that they are entitled 
to the fund in the hands of the administrator for the rea- 
sons: (1) That the Hebron public library board was 
not in existence at the time of the death of the testator, 
and the bequest is void as it involves an illegal suspen- 
sion of ownership; (2) that it is a condition precedent 
that none of the fund be paid “until the contract is let 
and work actually commenced, or a site purchased for 
said building ;” (8) that the word “desire” in the clause, 
“JT hereby desire that said building be commenced within 
two years from my death,” is peremptory, and, unless the 
conditions following the word “desire” are complied with 
absolutely, the legacy lapsed. 

The evidence shows that the deceased, prior to 1889, 
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was a resident of Iowa, having removed there from Ohio; 
that, before he removed to Nebraska, he had been mar- 
ried, and there had been borne to him three children, who 
are the appellants in this case; that a decree of divorce 
was granted his wife in Iowa, and that he removed to 
Nebraska afterwards, in the year 1882 or 1883. At the 
time of his death he owned certain lands in Nebraska, 
and in the state of Oregon, and some personal property. 
He never remarried. The will was made on April 14, 
1915. He died February 3, 1917. 

The city of Hebron passed an ordinance on August 12, 
1918, establishing a free public library in the city of 
Hebron, providing that a tax not exceeding three mills 
should be levied annually for the support thereof, creat- 
ing a library board of nine members and giving the board 
such powers as were conferred by statute. The ordinance 
went into effect August 30, 1918. A deed conveying one 
and a half lots in the city of Hebron to the Hebron public 
library association was also introduced in evidence. The 
library board organized and purchased the real estate 
mentioned, paying $800 for the property, and this board 
and its successor has been in control and possession of: 
the lots ever since December 10, 1918. At the time of 
the trial no buildings had been erected, no contract had 
been made for the erection of a building, and no building 
materials purchased. 

1. It will be seen that the will provides that, after the 
debts and specific bequests are provided for, the residue 
of the estate shall “be placed in a trust fund, by my 
executor, and paid to the proper city officials, or the 
proper officers and directors,” etc. The executor, and, 
in case of his death or inability to act, an administrator 
who may be appointed, is directed and empowered to 
sell the real estate, and from the proceeds to pay the be- 
quests and legacies and carry out the provisions of the 
will. These provisions had the effect to carry the title to 
the property to the executor, or administrator, for the 
purpose of sale; to convert the real estate into personal 
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property; and to constitute the executor or administra- 
tor trustee. The objection that there was no person to 
take at the testator’s death is therefore without founda- 
tion. Chick v. Ives, 2 Neb. (Unof.) 879, and cases cited 
therein; Gotchall v. Gotchall, 98 Neb. 730; Coyne v. 
Davis, 98 Neb. 763; Stalder v. Stalder, 105 Neb. 367; 
Mazwell v. Maxwell, 106 Neb. 689. The power of alien- 
ation was at no time suspended and the authorities re- 
lied upon to support the doctrine invoked by the appel- 
Jants are not in point. 

2. It is not unusual that trust funds are created and 
placed in the hands of executors or trustees to be paid 
to some charitable institution not yet in being, but whose 
existence is provided for and looked forward to by the 
terms of the will. In re Estate of Creighton, 91 Neb. 
654. A large number of cases are cited to this effect in 
11 C. J. 335, sec. 53, note 88. 

The city authorities acted with promptitude, and a 
city public library association was formed according to 
the wish of the testator, which is now competent to re- 
ceive the fund when paid over by the administrator. 

The succeeding clause provided that the money is not 
to be paid over by the trustee “until the contract is let 
and work actually commenced, or a site purchased for 
said building.” These conditions are in the disjunctive. 
A site has been purchased for the building. One of the 
conditions has therefore been fulfilled, which is all that - 
is required before the trustee is authorized to pay the 
money. 

3. The next clause, “I hereby desire that said build- 
ing be commenced within two years from my death,” in 
no wise affected the vesting of the legacy in the execu- 
tor as trustee. It would be unreasonable to hold that. 
the building must be commenced before the money could 
be realized with which to build it, under penalty of los- 
ing the bequest, and it would be an easy accomplishment 
to hinder and delay the payment of the fund by the ad- 
ministrator, by appealing from the decree of final distri- 
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bution from one court to another until more than two 
years had elapsed from the time of the death of the testa- 
tor. The word “desire” in this connection must be con- 
sidered as precatory, and not as a condition precedent to 
the vesting of the legacy. 

It was the intention of the testator that the larger - 
portion of his estate should be placed in trust for the pur- 
pose of establishing a public library for the benefit of the 
citizens of Hebron. Such an institution falls within the 
class of public charities, which are favorites of the court. 
St. James Orphan Asylum v. Shelby, 60 Neb. 796; In Re 
Estate of Nilson, 81 Neb. 809; Heywood v. Heywood, 92 
Neb. 72. To hold otherwise would defeat the beneficent 
intention and desire of the maker of the will. This we 
will not do unless compelled thereto by manifest defects 
in the will, or illegality in its execution. 

AFFIRMED. 


ANTON BARTUNEK, APPELLEE, V. IDA N. BarTUNEK, 
APPELLANT. 


Firep DEceMBeER 30, 1922. No. 22200. 


Divorce: Auimony. “Alimony, as that term is technically under- 
stood, may not be allowed to the husband out of the wife’s sep- 
arate property, in an action for dissolution of the marriage; but 
where it is shown that the accumulated property in the name 
of the wife is the result of the joint earnings of the parties, the 
court will inquire as to the source of the accumulated property,. 
and, in the exercise of a reasonable discretion, will divide the 
property between the parties, awarding to the husband his 
equitable portion thereof, and may enter a judgment in favor of 
the husband for the equitable amount found to be due him.” 
Bristol v. Bristol, 107 Neb. 321. 


APPEAL from the district court for Valley county: 
Bayard H. Painn, Jupce. Affirmed as modified. 


Doyle, Halligan & Doyle and Burkett, Wilson, Brown 
é& Wilson, for appellant. 
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Davis & Davis and Prince & Prince, contra. 


Heard before MorrissEy, C. J., LETTON, FLANSBURG and 
Dean, JJ., Repick and SHEPHERD, District Judges. 


LETTON, J. 

Plaintiff began an action for divorce on the ground of 
cruelty. Defendant denied such misconduct, and by a 
cross-petition sought to be divorced from plaintiff on 
ground of misconduct and cruelty on his part. The 
court denied the petition of plaintiff and granted a de- 
cree on the cross-petition of defendant. The court also 
made certain orders in settling the property rights of 
the parties. No question is made here as to the divorce, 
but from that portion of the decree relating to the prop- 
erty, the wife has appealed. 

In the petition it is alleged that the plaintiff conveyed 
the homestead, consisting of 160 acres in Valley county, 
to the defendant without consideration except the affec- 
tion then entertained for her by him, that the land is 
family property, and that defendant holds the title in 
trust for plaintiff. 

The answer alleges that the land was conveyed to the 
wife with the express understanding that it was to be 
her separate property, and that she helped raise the 
money to pay for the farm. 

The acquisition of the farm, as well as of the other 
property of the husband, was largely the result of the 
joint efforts of both husband and wife. There are two 
children; both became of full age a few months after the 
date of the decree. 

It appears that in 1914 Mrs. Bartunek was concerned 
about the debts which her husband had become obligated 
to pay. She was afraid that the homestead might be 
lost, and, according to her own testimony, suggested to 
him that the title be placed in the name of the children 
so that she and they could always have a home. Plain- 
tiff testified that he was reluctant to make this transfer, 
but, due to her insistence, he, finding that the children, 
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being minors, would make it inconvenient to renew loans, 
etc., finally made a deed to her without consideration. 
The consideration recited in the deed is $5 and love and 
affection. Defendant herself testified that the only pur- 
pose of the deed was to protect the children. 

After the conveyance, the business of the farm was 
conducted as before up until August, 1919, when she, 
with the children, left the home and went to Lincoln in 
order to complete their education, where she has since 
resided. She took some of the furniture with her. Mose 
of the remainder was sold and part of the proceeds used 
for the support of her and the children. At the time 
of the conveyance there was $7,500 incumbrance on the 
farm. This has been partially paid off. There is now a 
mortgage of $6,000 upon it, and a second mortgage of 
$4,000 to secure a debt of the husband to the First Na- 
tional Bank. The wife, however, would not sign the lat- 
ter mortgage unless the husband would give her a mort- 
gage of the same amount on the 80 acres of land which 
be owned in Hall county in order to indemnify her for 
any loss in signing the $4,000 mortgage. 

The husband owns 760 acres of land in Garfield county, 
worth $10 an acre, incumbered for $3,500, and the 80 
acres in Hall county, estimated to be worth from $60 to 
$75 an acre, which is incumbered for $4,200 and interest, 
under process of foreclosure. There has been purchased 
war saving stamps for $50, and $700 in liberty bonds, of 
which one bond for $400 is registered in Mrs. Bartunek’s 
name. She paid $40 upon the bond, the remainder being 
paid by the husband. 

The district court found that Mrs. Bartunek was the 
owner of the home farm in Valley county; that she should 
pay the incumbrances appearing of record upon the land, 
and also should pay to a number of the creditors of her 
husband, naming them, various sums amounting in all to 
about $2,916.50. The court quieted the title to the land 
in Hall county in the plaintiff and ordered the indemnity 
mortgage canceled; it also quieted the title to the 760 
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acres of land in Garfield county in him, subject to his 
paying certain indebtedness. Mrs. Bartunek was ordered 
to assign the registered $400 bond to plaintiff, and to de- 
liver the $50 war saving stamps to him. The court also 
made a specific finding that the net value of the estate of 
both plaintiff and defendant was $10,433.40, and that this 
should be divided equally. This seems to be a fair esti- 
mate of the value of the property. 

The main contentions of Mrs. Bartunek are that the 
court had no authority to charge specific debts of the hus- 
band upon her land nor to order the cancelation of the 
$400 indemnity mortgage, there being nothing in the 
pleadings to justify such action. 

Under the authority of Myers v. Myers, 88 Neb. 656, 
and Bristol v. Bristol, 107 Neb. 321, the district court 
has power to consider all the property accumulated by 
the joint efforts of both husband and wife, and to adjust 
their respective property rights. By the voluntary con- 
veyance of the home farm to the wife without consider- 
ation except love and affection, she has vecome vested 
with the legal title to the major portion of the joint ac- 
cumulation; but the court will look behind this and de- 
cree according to the equities of the situation. The court 
had no power to require either the husband or wife to 
pay certain specific creditors, not parties to the suit, 
any sum of money, nor to make any of such debts specific 
charges upon any of the land. The decree is therefore 
modified to require her to pay to the plaintiff the sum 
of $2,916.50 required in the decree to be paid to the 
ereditors of the plaintiff. This is not as alimony, but 
as the fair share of the husband in the property acquired 
during the marriage relation. Bristol v. Bristol, 107 Nev. 
321. In all other respects the decree of the district court 
is affirmed; costs to be taxed to appellant. 

AFFIRMED AS MODIFIED. 
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Juss CAIN, APPELLANT, V. IRA MILLER, SHERIFF, APPELLEE. 


Fitep DrceEMBER 30, 1922. No. 22468. 


Divorce: Temporary Antimony. An order for the payment of 
temporary alimony for the support of a wife possesses different 
characteristics from an ordinary debt. It is designed to secure 
the performance of a legal duty in which the public has an in- 
terest. It may be modified or set aside upon a proper showing 
by the court which rendered it, as the circumstances may war- 
rant. 


: ConsTITUTIONAL Law. An order to pay tem- 
porary alimony is not a mere debt, and the provision of the 
Constitution that “no person shall be imprisoned for debt in any 
civil action on mesne or final process, unless in cases of fraud,” 
does not apply to a wilful and contumacious refusal to obey an 
order of the court to pay temporary alimony. 


RemepiEs. The first section of chapter 40, 
Laws 1883 (Comp. St. 1922, sec. 1534), when considered in con- 
nection with section 2 of the act (Comp. St. 1922, sec. 1535), xo 
the effect that “the remedy given by this act shall be held to 
be cumulative and in no respect to take away or abridge any 
subsisting remedy or power of the court for the enforcement of 
such judgments and orders,” held not to take away the then sub- 
sisting powers of courts of chancery to enforce obedience to their 
orders in divorce cases by contempt proceedings. 


Powers or Districr Courts. It was formerly 
the peadtion in England that decrees of the ecclesiastical courts 
in divorce actions, such courts being of limited powers, were 
enforced by the chancery. courts. When the whole subject of di- 
vorce and alimony was committed by statute to the district court 
of this state, possessing full equity powers, such courts were . 
invested with the same power to enforce their decree in divorce 
cases as the chancery courts of England had. 


Contempt: PeEnatty. It is the duty of a 
husband to support his wife. When, in an action for divorce, 
a husband has been ordered by the court to pay temporary ali- 
mony for the support of his wife during the pendency of the 
suit, and the husband, being of sufficient ability to pay the 
same, wilfully and contumaciously refuses to pay, having no- 
just or reasonable ground for his failure or refusal, such refusal 
constitutes contempt of court, and such order may be enforced 
by imprisonment until the amount ordered is paid. 


Imprisonment is a serious and dras- 
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tic remedy. No one should he committed to jail for refusal to 
pay temporary alimony unless it is clear that the refusal is 
wilful and contumacious. If the defaulting husband has in 
good faith no means or ability to procure means wherewith to 
pay the alimony, does not wilfully refuse to obey the order of 
the court, and has just or reasonable cause for his failure to do 
so, he may purge himself of the contempt by so showing, and 
in such case would be entitled to his discharge. 


7. Courts: OverruLinc ForMeER Decisions. While the court is re- 
luctant to interfere with former decisions, yet where they have 
not become a rule of property, and pertain merély to a question 
of practice, and the court did not have the aid of counsel to 
present both sides of the question before the basic decision was 
made, we will not hesitate to adopt the proper practice and set 
aside the erroneous decisions. 


8. Cases Overruled. Segear v. Segear, 23 Neb. 306, and Leeder v. 
State, 55 Neb. 138, examined and overruled. 

APPEAL from the district court for Lancaster county: 
Wiiarp E. STEWART, FREDERICK FE. SHEPHERD, WILLIAM 
M. Mornine and Exuiorr J. CLemunts; Jupexs. Affirm- 
ed. 


W. W. Towle and Francis V. Robinson, for appellant. 
Claude S. Wilson and Albert S. Johnston, contra. 
C. C. Flansburg, amicus curiae. 


Heard before Mornissgy, ©. J., Lerton, Day, Rose and 
AvpricH, JJ., Repick, District Judge. 


LETTON, J. 

Relator was confined in the county jail of Lancaster 
county under a commitment for contempt on account of 
his failure to comply with an order of the district court 
to pay temporary alimony, suit money and attorney’s fees 
for the benefit of his wife, who had begun an action for 
divorce against him. He applied to the district court 
for a writ of habeas corpus to discharge him from cus- 
tody. The writ was denied, and from the order denying 
the writ he appeals. 

The sole question presented is: Did the district court 
possess jurisdiction to punish, by contempt proceedings, 
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the refusal of relator to obey the order? If the case at 
bar falls within the principles of Segear v. Segear, 23 
Neb. 306, and Leeder v. State, 55 Neb. 133, and if we 
adhere to the views expressed in those cases, then the 
relator is entitled to his discharge. 

In Segear v. Segear, 23 Neb. 306, an order. to pay 
temporary alimony had been made. Defendant failed to 
comply with this order, and was cited to appear and 
show canse why he should not be dealt with ‘for con- 
tempt. He appeared and alleged he had no property or 
other means of complying with the order of the court. 
After the granting of a divorce to the wife, it appearing 
that defendant had neglected to pay the allowance of 
alimony, amounting to $225, the court ordered that he ‘be 
committed to jail until he pay, or satisfactorily secure 
the payment of, that sum and costs, on which a capias 
ad satisfaciendum issued and he was committed to jail. 
On error proceedings to this court, he was discharged. 
In the opinion by Cobb, J., section 1 of the amendatory 
statute of 1883 (Laws 1883, ch. 40) was quoted. Iz 
provides: “All judgments and orders for payment of 

alimony or of maintenance in actions of divorce or 
’ maintenance shall be liens upon property in like man- 
ner as in other actions, and may in the same manner 
be enforced and collected by execution and _ proceed- 
ings in aid thereof, or other action or process, as other 
judgments.” It was said: “The provisions of this sec- 
tion establish the character of an order for the pay- 
ment of alimony with that of a judgment at law, and 
limits the enforce:nent and collection to the same. means.” 
Tt was also said that the coimmitment for contempt was 
not a lawful remedy, nor was the nonpayment of the 
judgment “wilful disobedience” to the order of the court. 
It may be noted that there was no appearance in this 
court for defendant in error, so that the court, was not 
aided by the argument of counsel, or the production of 
authorities presenting the contrary view. 

In Leeder v. State, 55 Neb. 138, the respondent had 
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been ordered, in 1888, to pay the sum of $500 as per- 
manent alimony in a divorce action. An execution at 
that time issued upon the judgment and returned, no 
property found. In 1898, no other execution having been 
issued in the meantime, and no motion or pleading being 
filed, an order was issued that defendant show cause 
why he had not complied with the order of the court for 
the payment of the $500. He. appeared and promised 
to pay $100 in three days. He failed to make this pay- 
ment, and was attached for contempt in not comply- 
ing with the order of the court. He answered that he 
was without means and pleaded his exemptions. The 
court adjudged him guilty of contempt, and ordered him 
to pay a fine of $200 and costs, and stand committed to 
jail until the fine and costs were paid. Upon error pro- 
ceedings, this court, by Norval, J., said: “Section 20 
of our Bill of Rights declares: ‘No person shall be im- 
prisoned for debt in any civil action on mesne or final 
process, unless in case of fraud.’ Manifestly a decree 
for permanent alimony is a debt, within the meaning of 
the above provision of the Constitution. (Const., art. 
I, sec. 20.)” It was further stated: “The defendant 
could no more be adjudged guilty of contempt, and fined 
and imprisoned for failing to pay the $100. than he could 
be punished as for contempt for a refusal to pay his 
grocery bill, or to pay an ordinary judgment.” Segear 
». Segear, 23 Neb. 306, and Nygren v. Nygren, 42 Neb 
408, are cited to support these views. 

Nygren v. Nygren, 42 Neb. 408, merely decides that 
under the amended statute a decree for alimony became 
a lien upon the real estate of the husband. The question 
presented now was not involved. 

In Fussell v. State, 102 Neb. 117, which was a prosecu- 
tion under chapter 186, Laws 1915 (which provides, in 
substance, that when a husband, against whom a decree 
for alimony for the support of his children shall have 
been rendered, shall, without good cause, refuse to pay the 
amounts provided, he shall be guilty of a misdemeanor ) 
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it was held that the act was evidently passed by the leg- 
islature for the express purpose of giving the district 
court power to enforce orders and decrees in divorce 
cases, and that the court would ordinarily have such 
power by a contempt proceeding; but, this court having 
held in the Segear and Leeder cases that a decree for 
alimony is not so enforceable, the legislature passed the 
act now under consideration. It was also held that this 
statute did not provide for imprisonment for debt. 

From this review it is evident that the view that 
orders for the payment of alimony are debts like ordinary 
judgments rests primarily upon a decision in which no 
appearance was made by counsel to maintain the other 
view. 

Are these decisions sound? After it had been held in 
Swansen v. Swansen, 12 Neb. 210, that, as the statute 
then stood, a decree for alimony did not constitute a lien 
on real estate, the legislature passed the amendatory act 
of 1883. The first section of this act, as we have seen, 
provides that judgments and orders in divorce cases, 
shall be liens upon property as in other actions, and 
may in the same manner be enforced and collected by 
execution, or other process as in other judgments. Sec- 
tion 2, which is not mentioned in the Segear or Leeder 
opinions; but which is relied upon as justifying the 
imprisonment of the relator, so far as material here, is 
as follows: ‘The remedy given by this act shall be held 
to be cumulative and in no respect to take away or abridge 
anv subsisting remedy or power of the court for the en- 
forcement of such judgments and orders.” Laws, 1883, 
ch. 40, sec. 2. What remedy or power of the court for 
the enforcement of judgments and orders then subsisted? 
In a consideration of the power of divorce courts in this 
country, Mr. Bishop says: “That, though our ancestors 
did not bring with them the English ecclesiastical courts, 
they brought the law which in England those courts 
administered, so far as applicable to our situation and 
circumstances. It had no practical force with us while 
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there was no tribunal to administer it. But on the 
establishment of a tribunal—as by authorizing a common- 
law or equity court to grant divorces for adultery or 
cruelty—such law occupied the same relation to the sub- 
ject as any other branch of the common law to its sub- 
ject.’ 1 Bishop, Marriage, Divorce and Separation, sec. 
123. And, also, in section 126: “If we should deny 
the doctrine of law in abeyance, and even hold that the 
marriage and divorce law of the English ecclesiastical 
courts did not become common law in the American 
colonies on their settlement from England, still, when 
the statute of a state authorizes divorce for a cause 
named, it carries with it by interpretation the further 
provision that it shall be enforced after the English 
rules and methods, so far as adapted to our circumstances 
and the common practice of the particular court, and 
not in conflict with any statutory terms.” . He illustrates 
this by the doctrines of connivance, condonation and 
recrimination, which are not to be found in the statutes, 
und yet are applicable as defenses in a divorce suit. 
Petrie v. People, 40 Tl. 334; Barber v. Barber, 62 U.S. 
582. This court has taken the same view. Cizck vt. 
Cizck, 69 Neb. 800; Cizek v. Cizek, 76 Neb. 197; Wharton 
v. Juckson, 107 Neb. 288. 

A few courts refuse to allow the remedy by contempt 
proceedings for wilful refusal to pay alimony. The 
reasons given are that, since the legislature has provided 
a remedy by execution, the ancient power of courts of 
chancery to enforce their orders by attachment of the 
person has been abolished; or, that such an order for 
the payment of alimony is a mere debt, and that im- 
prisonment for debt is abolished by the Constitution. 
The courts of Missouri assign both reasons. The first 
reason is assigned in McMakin v. MeMakin, 68 Mo. App. 
57, and In re Kinsolviny, 185 Mo. App. 631. Coughlin 
vc. Hhlert, 39 Mo. 285, giving the second reason, and hold- 
ing that therefore one refusing to obey an order for the 
payment of alimony may not be imprisoned, is based 
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upon Roberts v. Stoner, 18 Mo. 481, which was not a 
divorce and alimony case. In Aspinwall v. Aspinwall, 
53 N. J. Enq. 684, construing a statute of the state, the 
first reason is assigned; also in Gane v. Gane, 45 N. Y. 
Super. Ct. 355. The second reason is given in Marsh v. 
Marsh, 162 Ind. 210. 

Some courts, while denying the remedy by contempt 
for refusal to pay permanent alimony, allow it to be 
used where there had been a wilful and unreasonable 
refusal to pay temporary alimony. In Michigan it is 
held that an order for the payment of temporary alimony 
not being recoverable by execution, an attachment for con- 
tempt will lie. It is said: “The statutes have done 
away with the barbarous rules which made process of 
contempt the usual remedy for the enforcement of equi- 
table rights.” “But it is also said: “The nature and pur- 
pose of allowances to carry on litigation would not allow 
them to depend for enforcement upon executions. Unless 
they can be enforced in some other way, they may be 
practically defeated.” Haines v. Haines, 35 Mich. 138. 
See North v. North, 39 Mich. 67; Carnahan v. Carnahan, 
143 Mich. 390. The same rule is “followed in Connecticut, 
Lyon v. Lyon, 21 Conn. 185; and in Iowa in Bailey v. 
Bailey, 69 Ia. 77; Groves’ Appeal, 68 Pa. St. 143. Other 
cases hold such~remedy may be availed of to enforce 
payment of either kind of alimony. Park v. Park, 80 
N. Y. 156; Murray v. Murray, 84 Ala. 363; State v. King, 
49 La. Ann. meres In re Fanning, 40 Minn. 4; Dwelly v. 
Dwelly, 46 Me. 377; Pain v. Pain, 80 N. Car. 302: Blake 
vo. People, 80 Ill, 1: Tolman v. ‘Leonard, 6 App. D. C. 
224; Morton v. Morton, ‘4 Cush. (Mass.) 518; Slade v. 
Slade, 106 Mass. 499; Bronk v. State, 43 Pla. 461; 
Brinkley v. Brinkley, 47 N. Y. 40; Ex parte Davis, 101 
Tex. 607; Pinckard v. Pinckard, 23 Ga. 286; Carlton v. 
Carlton, “4d Ga. 216; Staples v. Staples, 87 Wis. 592; 
Galland v. Galland, 44 Cal. 475; Smith v. Smith, 81 Ww. 
Va, 761. 

A judgment, order or decree for the payment of tem- 
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porary alimony possesses different characteristics from 
an ordinary debt. Before it is made the court hag 
decided that it is the duty of the defendant in the case 
to support his wife, and that he has the power to do so. 
It is designed to secure the performance of a legal duty - 
in which the public has an interest. It may be modified 
or set aside upon a proper showing by the court which 
rendered it, as circumstances may warrant. Audubon 
v. Shufeldt, 181 U. 8. 575; Petrie v. People, 40 Ill. 334; 
Wightman v. Wightman, 45 Ill. 167;- Stonehill v. Stone- 
hill, 146 Ind. 445; Lyon v. Lyon, 21 Conn. 185; State v. 
Cook, 66 Ohio St. 566; Barclay v. Barclay, 184 Ill. 375. 

We conclude, therefore, that the order to relator to 
pay temporary alimony is not a mere debt, and that the 
provision of the Constitution that “no person shall be 
imprisoned for debt in any civil action on mesne or final 
process, unless in cases of fraud” (Const., art. I, sec. 20). 
does not apply to the wilful refusal to obey such an 
order of the court. 

As to the other contention: The holding that con- 
tempt proceedings may not be availed of because an 
execution can issue may be correct under the statute of 
some states, but in this state the act of 1883, by the 
second section, expressly provides that the remedy by 
execution and lien provided for by the first section shali 
‘be cumulative and shall not take away or abridge any 
subsisting power of the court for the enforcement of 
such judgments and orders. We have seen that the 
remedy by contempt proceedings for the nonpayment of 
temporary alimony is almost unanimously held to be one 
of the inherent powers of the court in divorce proceed- 
ings. 

We are reluctant to interfere with former decisions, 
lut where they have not become a rule of property, and 
pertain merely to a question of practice, and the court 
did not have the invaluable aid of counsel to present both 
sides of the question before the basic decision was made, 
we should not hesitate to adopt the proper practice and. 
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set aside the erroneous decisions. The rule of stare de- 
cisis is not so binding in mere matters of practice as in 
those of substantive law. 

Despite the ideas of some would-be social reformers, 
it is still the legal duty of every husband to support his 
wife, and until this duty has been removed by the leg- 
islature it should be enforced. When a failure to dis- 
charge this duty has been made to appear before a court 
of competent jurisdiction, and an order pendente lite has 
been made that he fulfil this obligation, a wilful, definite 
and contumacious disobedience of the order by a hale 
and hearty man, able to earn a living, or with other 
means, without just or reasonable cause, does in fact 
constitute a contempt of court, and may be punishable 
as such. To commit to jail is a harsh and drastic 
remedy. Of course, if the refusal is not wilful, if the 
defaulting husband has in good faith no means where- 
with to pay the alimony, and does not wilfully refuse - 
to obey the order of the court and has just or reasonable 
cause for his failure to comply, he may purge himself 
of the contempt by so showing. 

We feel justified in taking the position occupied by 
the majority of courts in this country upon the proposi- 
tion, in overruling Segear v, Segear, and Leeder v. State, 
supra, and in holding that the relator, having been law- 
fully committed for contempt in wilfully disobeying the 
order of the court, is not entitled to discharge by a writ 
of habeas corpus. 

AFFIRMED. 


In rE Estate or Laura V. Kane. 
MAsB M. HOLCOMB, APPELLEE, V. FRED A. KANE ET AL., 
APPELLANTS. 


Firep DecemMseR 30, 1922. No. 22162. 


1. Witnesses: ComMpETENCY: PROPONENT or Lost Wiiu. In a pro- 
ceeding to establish and probate a lost will, the proponent who 
is a devisee or an heir at law is not disqualified by the follow- 
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ing statutory provisions to testify to conversations between 
himself and testatrix, a deceased person, in regard to the exe- 
cution and the contents of the lost will: “No person having a 
direct legal interest in the result of any civil action or proceed- 
ing, when the adverse party is the representative of a deceased 
person, shall be permitted to testify to any transaction or conver- 
sation had between the deceased person and the witness.” Comp. 
St. 1922, sec. 8836. 


2. Appeal: Finpines spy Court. ‘Where the district court acts in 
the place of a jury in determining an issue of fact on conflict- 
ing evidence sufficient to support a judgment in favor of either 
party, the finding on that issue will not be reversed on appeal 
unless clearly wrong. . 


APPEAL from the district court for Scotts Bluff county: 
RarpH W. Hosart, Jupen. Affirmed. 


L.L, Raymond and Morrow & Morrow, for appellants. 
Mothersead & York, contra. 


Heard before Morrissey, C. J., Lerron, Rose, DEan, 
FLANsBtke and Day, JJ., SHEPHERD, District Judge. 


Ross, J. 

This proceeding was begun in the county court of 
Seotts Bluff county to probate what is alleged to be the 
lost will of Laura V. Kane,- deceased. The lost instru- 
ment offered for probate was dated January, 1914. Tes- 
tatrix, a widow, died January 11, 1919, seised of 80 acres 
of land in Scotts Bluff county. Three children survive 
and all are over 30 years of age. They are Dorothy Cor- 
delia Leek and Mae M. Holcomb, married daughters, and 
Fred A. Kane, son. According to the lost will the mother 
devised 50 acres of her land to Mae and the remaining 
30 acres in equal shares to Dorothy and Fred. Mae is 
proponent and Fred and Dorothy are contestants. By 
objection and answer the execution of the purported lost 
will is denied. It is also alleged by contestants that 
the will offered for probate, if executed, was intentionally 
revoked or destroyed by their mother. The county court 
dismissed the proceeding, and proponent appealed to the 
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district court, where there was a trial without a jury, 
resulting in a decree establishing and probating the lost 
will. Contestants have appealed. . 

The principal question presented is the competency of 
testimony by Mae and her husband. They were per- 
initted, over the objections of contestants, to testify to 
conversations between themselves and Laura V. Kane 
in regard to the execution and contents of her will. If 
there is a will, Mae, the proponent, is a devisee. If 
there is no will, she is an heir at law. It is strenuously 
argued that the district court, in overruling the .objec- 
tions, disregarded the statutory rule declaring: 

“No person having a direct legal interest in the result 
of any civil action or proceeding, when the adverse party 
is the representative of a deceased person, shall be per- 
mitted to testify to any transaction or conversation had 
between the deceased person and the witness.” Comp. 
St. 1922, sec. 8836. 

This statute does not disqualify Mae, though she is 
the proponent and a devisee, or an heir at law, as a wit- 
ness in the contest of the will or destroy her testimony 
as to conversations between her and her mother. The 
question is not an open one in this state. The rule and 
the reasons on which it is based have been stated in sev- 
eral opinions. The proceeding to probate a will and 
the contest thereof do not diminish or increase the 
estate. The issue to be determined is the making of 
the will. Who succeeds to the property rights of de- 
cedent? In McCoy v. Conrad, 64 Neb. 150, the principle 
was announced in the following language: 

“In a contested proceeding for the probate of a will, 
the heirs at law of the alleged testator are not disquali- 
fied by the statute as witnesses to transactions and con- 
versations with the deceased.” 

This rule may apply to devisees and to proponents. 
In a later discussion it was said: 

“The heir is not in all litigation concerning the estate 
of the deceased the representative of the deceased within 
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the meaning of our statute. It is only when he stands 
in place of the deceased so as to uphold a right that 
the deceased had at the time of his death that he may 
be said to represent the deceased. When the right of 
the deceased at the time of his death is not in contro- 
versy, but the question is to whom does that right de- 
scend, the heir, although a party to the litigation, does 
not in that action represent the deceased within the 
meaning of the statute.” Sorensen v. Sorensen, 68 
Neb. 509. . 

The doctrine has since been recognized as settled law 
in the case of In re Estate of Wiese, 98 Neb. 463, where 
it is said that in a will contest there is no “representa- 
tive of a deceased person.” While the courts in different 
jurisdictions are not in harmony on this question, the 
weight of authority and the better reasoning seem to 
support the doctrine announced in the former decisions 
of this court. See note in 51 L. R. A. n. s. 189, under 
the case of Whitehead v. Kirk. . 

Some confusion has apparently arisen from the follow- 
ing language used in the opinion in McCoy v. Conrad, 
64 Neb. 150: 

“After the will of a decedent has been established, the 
devisees and legatees are properly regarded as within the 
protection of the statute, but, so long as they are merely 
the proponents of a contested alleged will of the deceased, 
their interests are as clearly adverse to those of the 
heirs at law or other acknowledged representatives of 
the decedent as are those of other litigants seeking to 
recover against his estate on account of any other trans. 
action had with him in his lifetime. In such litigation 
the plaintiffs or proponents, being named as devisees or 
legatees, as the case may be, are assailing the estate with 
the view of the appropriation of it, or of a part of it, 
to their own uses. Any such assailants are, therefore, 
clearly excluded by the statute, and so, of course, is an 
executor in the proposed will.” 
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The last sentence in the excerpt is invoked by con- 
testants to disqualify as a witness the proponent, a 
devisee, and her husband. No such an inference can be 
drawn from the opinion as a whole. The principle of 
law announced and the reasoning in the context show 
that proponent, a devisee, and her husband are not dis- 
qualified in the present contest to testify to conversations 
with testatrix in regard to the execution and the contents 
of the lost will. Jn overruling the objections, therefore. 
the trial court did not err. 

It is also argued that the evidence is insufficient to 
sustain the findings of the district court. The sufficiency 
of evidence is not in doubt, when that of proponent and 
her husband is considered. The making, witnessing and 
publishing of the will in January, 1914, at the village of 
Chambers, in Holt county, are clearly shown. The de- 
vises in specific terms are also proved. There was tegs- 
timony on both sides of the issue as to whether testatrix 
destroyed or revoked the will, but the trial court decided 
that issue in favor of proponent on evidence to support 
a finding either way. The findings have the force of . 
a jury’s verdict. There is no reason for disturbing those 
findings, and it follows that the judgment is 

AFFIRMED. 


Drwry SWEEDLAND V. STATE OF NEBRASKA. 
FiLtep DECEMBER 30, 1922. No. 22866. 


1. Larceny: LanpLorp AND TENANT: Division or Crops. Under 
a lease entitling the tenant to two-thirds of a crop of wheat and 
the landlord to one-third, the dividing of the wheat as threshed 
and the storing of the share of the landlord for him in a sep- 
arate bin in a granary on the premises may constitute payment 
of the rent to that extent and, as to the landlord’s share thus 
stored, may terminate the relation of landlord and tenant and 
pbailor and bailee, though the tenant thereafter has the right to 
remain in possession of the leased land during the rest of an 
unexpired term. 
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SUFFICIENCY oF EvipeNce. Evidence outlined in opinion 
held sufficient to sustain the conviction of a tenant for the 
larceny of wheat raised on the leased land and stored thereon 
for the landlord as his share vf the crop. 


EvmencE: HarmMiess Error. In a prosecution for lar- 
ceny, the failure to qualify a witness who testifies to the market 
price of wheat charged to have been stolen is not a reversible 
error, where the state and defendant stipulate in open court such 
price and the jury base their finding of value thereon. 


4. Criminal Law: LEvipence: CoNnressions. In a criminal prose- 
cution, confessions of guilt, though made to a sheriff, are ad- 
missible in evidence, if voluntarily made without threats or in- 
ducements. 

NoNPREJUDICIAL Errors. Errors in the trial of a crim- 

inal case do not require the reversal of a. conviction, if the, 

in no wise prejudice defendant. . 


Error to the district court for Kearney county: 
Lewis H. Brackiepen,. Jupce. Affirmed. 


Bruckman ¢& Paulson, for plaintiff in error. 


Clarence ‘A. Davis, Attorney General, Charles S. Reed 
and J. L. McPheely, contra. 


Heard before Morrissey, ©. J., Rosu and FLAnsserc, 
JJ., Repick and SHEPHERD, District Judges. 


Ross, J- 

In a prosecution by the state in the district court for 
Kearney county, Dewey Sweediand, defendant, was con- 
victed of the Jarceny of wheat valued at $22.88, the prop- 
erty of Anna K. Jensen Homark. For that misdemeanor 
he was sentenced to pay a fine of $100. As plaintiff in 
error, he presents for review the record of his conviction. 

It is first argued that the wheat was not the subject 
of larceny by defendant, because, as he views the record, 
he was lawfully in possession of it as tenant and bailee 
November 28, 1921, the date of the offense charged in 
the information. He was not convicted of larceny in 
the capacity of tenant or bailee, each of which is a sep- 
arate statutory offense. He denies the taking of lessor’s 
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wheat and argues that all incriminating evidence applies 
either to larceny by bailee or to larceny by tenant. From 
Anna K. Jensen Homark he had leased the farm on which 
the wheat was raised and his lease did not expire until 
March J, 1922. The grain was on the leased farm No- 
vember 28, 1921, and his conclusion of law is that he 
was then in rightful possession as tenant and bailee and 
therefore not guilty of larceny. According to the lease 
defendant was entitled to two-thirds. of the crop and 
lessor to one-third. The wheat was divided as it was 
threshed. The portion belonging to lessor was stored 
for her on the premises in the west bin of the granary 
and defendant’s share was stored for him in the east 
bin. There is evidence tending to prove that defendant, 
after the division, hauled away his own share in a wagon; 
that when he made his last trip to the east bin he 
emptied it, getting part of a load only, and that he 
backed his wagon to the west bin and took therefrom 
wheat enough to make a full load. Witnesses testified 
to having seen him in the act of taking wheat from the 
west bin. There is proof of admissions’ by him that 
he did so. 

Were the jury justified in finding defendant guilty 
of larceny as distinguished from larceny ‘by bailee and 
larceny. by tenant? Courts and text-writers often find 
it difficult to determine when the bailment.or tenancy 
ends, where the bailee or tenant retains a limited custody 
of the property after the original bailment or tenancy 
has partially or wholly served its purpose. Distinctions 
are sometimes made between possession created by the 
relation of bailor and bailee or of landlord and tenant 
and mere temporary, unavoidable custody after the orig- 
inal contract has. been partially or wholly. performed. 
In the instant case the proof of larceny seems plain. 
Until the respective shares of the wheat were separated, 
defendant had possession of the crop for the purpose of 
raising it and procuring his share. The division of the 
crop and the storage of lessor’s portion for her in the 
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west bin amounted to payment of the rent to that 
extent and she had the right of immediate removal. 
Defendant thus lost the complete possession and control 
which he legally had before the crop was divided. There 
was no new contract giving the tenant exclusive posses- 
sion of the landlord’s wheat in the west bin and the law 
did not imply a new bailment for such a possession. As 
to the tenant’s original possession the tenancy and bail- 
ment had served their purpose in respect to the wheat 
in the west bin. There the landlord’s right of posses- 
sion was complete. To that right such temporary, un- 
avoidable custody as the tenant had was a mere incident 
and was in a sense the custody of the landlord. She 
had the right of entry for the purpose of taking her 
property. Defendant had no right to touch the wheat 
in the west bin for the purpose of removing any part 
of it. Any duty which he had in respect to it after the 
‘shares were separated was not the duty of a bailee or 
tenant as those relations were originally created. When 
he entered the west bin and took his landlord’s wheat, 
he committed a criminal trespass. As to that particular 
wheat the bailment and the tenancy had previously served 
their purpose and had been terminated by the acts of 
the parties. The conclusion is that the wheat in the 
west bin was the subject of larceny by defendant when 
he removed part of it. 

It is also contended that the evidence is insufficient to 
sustain the conviction. In this connection it is argued 
that shrinkage will account for the estimated difference 
between the quantity of wheat stored in the west bin and 
the number of bushels found to have been removed there- 
from by lessor. Evidence of the quantity taken and of 
the price sustains the finding of the jury on the issue 
of value. Shrinkage does not account for the difference 
between the quantity of wheat stored for lessor and the 
amount removed by her. All elements of the larceny 
charged are sufficiently shown. 

Complaint is made because a witness who failed to 
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state he knew the market value of wheat November 28, 
1921, was permitted to testify it was 92 cents a bushel 
a week or 10 days later. Defendant was not thus prej- 
udiced. Later in the trial the state and defendant stipu- 
lated that the market value of wheat on the date men- 
tioned was 88 cents a bushel and the record indicates 
that the jury estimated the value of the stolen property 
on that basis. 

Testimony by the sheriff that defendant confessed his 
guilt is also criticised as erroneously admitted. The 
point is without merit. The evidence shows that defend- 
ant voluntarily made his incriminating statements and 
that to procure them no threats were made or induce- 
ments offered. 

There are other assignments of error, but no substan- 
tial ground for reversing the judgment has been pre- 
sented. 


APFIRMED. 


EUGENE PURCHASE v. STATE OF NEBRASKA. 
Firep Decemper 30, °1922. No. 22790, 


1. Commerce: Taxation. “Interstate commerce cannot be taxed 
at all by a state, even though the same amount of tax should 
be laid on domestic commerce, or that which is carried on solely 
within the state.” Robbins v. Shelby County Taxing District, 
120 U. S. 489. 


2. : Reeunation. “The power granted to congress, to reg- 
ulate commerce among the states, being exclusive when the 
subjects are national in their character, or admit only of one 
.uniform system of regulation, the failure of congress to exer- 
cise that power in any case is an expression of its will that 
the subject shall be left free from restrictions or impositions 
upon it by the several] states.” Robbins v. Shelby County Taxing 
District, 120 U. S. 489. 


3. ; ReeutaTion: Powers or States. “A state may enact 
laws which in practice operate to affect commerce among the 
states—as by providing in the legitimate exercise of its police 
power and general jurisdiction, for the’ security and comfort 

bes 


ie 
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of persons and the protection of property; by establishing and 
regulating channels for commercial facilities; by the passage of 
inspection laws and laws to restrict the sale of articles in- 
jurious to health and morals; by the imposition of taxes upon 
avocations within its borders not interfering with foreign or ’ 
interstate commerce or employment, or with business exercised 
under authority of the Constitution of the United States.” Rob- 
bins v. Shelby County Taxing District, 120 U. S. 489. 


4, INTERSTATE ComMeERCE. To take orders for goods in 
one state which are to be shipped from another state is an inci- 
dent of interstate commerce and comes exclusively under federal 
control and is therefore not subject to the burden of state leg- 
islation. : 

5. Osnoxious Rutines: Revier. In all that relates solely 


and peculiarly to the actual regulation of interstate commerce, 
the congress, and not the courts, must be applied to for relief 
from a rule of law which may to some appear to be obnoxious, 
or to obtain relief by affirmative legislation as the need of the 
exigency may require. 


Error to the district court for Cass county: JAMES 
T. Bretey, Jupcr. Reversed and dismissed. 


Crofoot, Fraser, Connolly & Stryker, for plaintiff in 
error. , 


@ 


Holmes, Chambers & Mann, contra. 


Heard before Morrissey, C.J i: LETTON, ALDRICH, DEAN 
and Day, JJ., Repick and SHEPHERD, District Judges. 


Dean, J. 

Eugene Purchase, defendant, is the agent of the Grand 
Union Tea Company, a New Jersey corporation, which 
has its general headquarters in New York city and con- 
ducts a branch house at Omaha. In October, 1921, as 
an employee of the manager of the Omaha branch, and 
as agent of the tea company, defendant took orders in 
Louisville from each of three or more residents of the 
village for five packages of coffee, each containing five 
pounds, which he delivered about two weeks thereafter, 
at which time he accepted from each of the purchasers 
$2 in payment therefor. For effecting the sales and the 
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deliveries so made, without first having paid a prescribed 
occupation tax, defendant, upon complaint being filed, 
was fined $10 by the police magistrate, which upon appeal 
was affirmed by the district court. 

Defendant’s contention is that the transaction herein 
complained of constituted interstate commerce, and that 
his arrest and the fine imposed were therefore violative 
of the federal Constitution relating to that subject. To 
have the proceedings reviewed, a petition in error has 
been filed in this court. 

The municipal ordinance in question contains this 
among other provisions: “Retail sellers of goods and 
merchandise and peddlers not having a permanent place 
of business in this village, whether said goods and mer- 
chandise are sold by sample or by taking orders or other- 
wise, per day, two ($2) dollars, this not to include com- 
mercial travelers, selling to dealers only.” The penalty 
for a violation of the ordinance is a fine of not less than 
$5 nor more than $100. 

In addition to the preceding statement of facts, the 
stipulation on which the case was tried, sets forth that- 
defendant, as agent of the company, traveled in an auto- 
mobile furnished by the company when taking the orders 
and also in transporting the five-pound coffee orders from 
Omaha to Louisville; that the purchasers were not en- 
gaged in the retail business at Louisville at any time 
herein mentioned, nor was defendant at the time a com- 
mercial traveler selling goods to dealers in Louisville; 
that the tea company is a seller of goods prepared and 
manufactured by Jones Brothers Company, a New York 
‘ corporation; that the goods when manufactured are 
packed and marked with the label of- the Grand Union 
Tea Company and delivered to it at the factory, from 
which place they are forwarded by the tea company for 
sale and distribution to various parts of the United 
States; that the tea company sells a small part of its 
merchandise at retail in its Omaha store; that the prin- 
cipal part of its business in Nebraska is done through 


460 NEBRASKA REPORTS. [Vou. 109 


Purchase v. State. 


solicitors who go regularly from place to place on fixed 
routes soliciting and taking orders for future delivery; 
that the orders for each of the five-pound packages of 
cotfee were delivered by defendant personally to the 
Grand Union Tea Company’s Omaha store, where they 
were accepted and approved by the manager, and such 
five-pound packages were filled from larger fifty-pound 
cartons or containers of bulk coffee which had been 
shipped from Brooklyn, New York, a distributing point 
of the tea company, and consigned to itself at Omaha; 
that the five-pound coffee packages were delivered to de- 
fendant, who in turn delivered them to the Louisville 
customers, from whom he collected the purchase price; 
that for his services defendant was allowed a certain 
percentage of the original price as a commniission; that 
he did not sell the coffee at retail from his said auto- 
mobile in any other manner than by taking orders for 
future delivery; that in the event said five-pound coffee 
orders had not been accepted by the Louisville customers 
they would have been returned to the Omaha store and 
‘placed in stock for sale over the counter; that the “fifty- 
pound cartons of bulk coffee which were broken to fil! 
the five-pound orders of said Louisville, Nebraska, cus- 
tomers after they had been delivered by the carrier to, 
the Omaha store were shipped to and addressed to Grand 
Union Tea Company, Omaha, Nebraska, and were not 
consigned at Brooklyn, New York, the distributing point 
of said Grand Union Tea Company, to said defendant 
nor to said Louisville, Nebraska, customers;” that the 
five-pound coffee packages were the property of the com- 
pany, charged to the account of its Omaha branch, until 
actually delivered’ to the Louisville customers; that all 
cards, memoranda or information concerning the Louis- 
ville customers belong to the Grand Union Tea Company; 
that the Omaha store does not keep a stock of goods on 
hand with which to fill all orders taken by its solicitors. 

The stipulation in part, and more particularly that 
part which follows, we are informed by the brief of de- 
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feudant, is adapted almost verbatim from the opinion 
in Grand Union Tea Company v. Evans, 216 Fed. 791, 
and reads: “The Omaha store does not keep a stock of 
goods on hand with which to fill all orders taken by its 
- solicitors, but experience has shown the manager thereof 
about how many orders will come in each day and each 
week in the usual course of trade, and in order to fill 
the continually recurring orders he will anticipate by 
a few days only the procurement of goods sufficient to 
fill such orders by ordering them from a distributing 
point of the Grand Union Tea Company at Brooklyn, 
state of New York. All goods are ordered from Brook- 
lyn, in the state of New York, in no greater amount than 
is necessary to fill the recurring orders received in the 
usual course of trade, and so as to match orders which 
are being taken when the goods to fill them are in transit, 
the goods do not arrive at the store in Omaha until after 
the orders from the customers have actually been taken 
and probably one-half thereof actually received by the 
Omaha store manager, and that all of the merchandise 
involved in this action was outside the state of Ne- 
braska at the time the orders were taken and were later 
filled from those goods. Coffee is usually received in bulk 
in fifty-pound packing cases, cartons or parcels, which are 
unpacked in the Omaha store and kept separate and 
apart from the goods held for local sales. Said five- 
pound coffee orders in controversy received personally 
from defendant, and accepted and approved by the man- 
ager of the Omaha store, were filled from said fifty-pound 
cartons by the employees of the Omaha store. At the 
time said five-pound coffee orders from said Louisville, 
Nebraska, customers in controversy were received from: 
said defendant and accepted and approved by the manager 
of the Omaha branch of said Grand Union Tea Company 
at Omaha, Nebraska, on or about October 14, 1921, until 
on or about October 28, 1921, when said orders were 
filled, there was over 25 pounds of coffee on hand in said 
Omaha, Nebraska, warehouse, but same was intended for 
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and used to fill orders for other customers. Said orders 
were filled from broken original packages in five-pound 
lots to suit the orders of the several Louisville, Nebraska, 
purchasers previously taken. Said fifty-pound cartons 
of coffee from which said orders were filled had here- . 
tofore been brought into the state of Nebraska in inter- 
state commerce. Said five-pound packages of coffee de- 
livered to Mrs. John Davis, Mrs. Clara Grassman, Mrs. 
Emily Benedict, and others, in said village on October 
28, 1921, by defendant were not in the same form and 
condition as when received by the manager of the Grand 
Union Tea Company at Omaha, Nebraska. The original 
orders taken from said Louisville, Nebraska, customers 
were never transmitted to the distributing point of the 
Grand Union Tea Company at Brooklyn, New York.” 

In support of the argument, counsel for the village cite 
In re Agnew, 89 Neb. 306, and contend that under that 
decision the judgment of the district court must be af- 
firmed. The argument is not persuasive. In the Agnew 
ease the original packages of goods included in the for- 
eign shipment were broken by the consignee upon ar- 
rival, and the contents, in smaller units, which consisted 
of many small five cent packages of crackers, were dis- 
played and offered for sale in this state by Agnew at his 
place of business “in his regular retail] trade, singly or in 
numbers to suit his customers.” We there held that the 
goods, when so submitted to the trade in the usual course 
of business, became a part of the commerce of the state 
and were, of course, as such, subject to the police power 
under the pure food law. In re Page, 89 Neb. 299, is a. 
companion case which is substantially to the same effect. 
Neither case is in point. 

The present case presents a different state of facts. The 
stipulation, inter alia, specifically discloses “that all of 
the merchandise involved in this action was outside of 
Nebraska at the time the orders were taken and were 
later filled from those goods.” 
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In Caldwell v. North Carolina, 187 U. S. 622, it was 
held that a transaction, such as the one under discussion, 
is not deprived of its interstate character, even though 
the articles were sent from another state to the vendor’s 
agent, for delivery to the purchaser, instead of being sent 
directly to the purchaser. It is there said that if the 
vendor had seut the articles by express it would not have 
subjected the transaction to state taxation, and the fact 
that they were sent as freight and received by an agent 
who made the delivery to the purchaser did not change 
the interstate character of the transaction. It is to be 
remembered, too, that in the case before us the goods 
were shipped by the company to itself at Omaha, and that 
the title did not pass to the respective purchasers until 
the goods were actually delivered to them by defendant 
at Louisville. Caldwell v. North Carolina, 187 U. 8. 622. 

True, the five-pound coffee packages were made up from 
coffee taken out of the fifty-pound cartons or containers, 
but that was a mere incident, a detail in the transaction, 
as shown by adjudicated cases herein cited, which does 
not affect interstate character and is therefore not con- 
trolling. In Grand Union Tea Co. v. Evans, 216 Fed. 
791, hereinbefore cited, the fundamental principle is em- 
phasized, namely, that the fact of taking orders in one 
state for goods to be shipped from another state consti- 
tutes interstate commerce, “exclusively under federal con- 
trol and not subject to the burden of state legislation.” 
The writer goes on to say that the general principles in- 
volved have so often been announced by the supreme 
court of the United States as “to cause them to be ele- 
mentary, Browning v. City of Waycross, 233 U. S. 16, 
decided April 6, 1914. The sole question, therefore, in | 
any given case, is whether the manner in which the busi- 
ness is carried on comes within the rules laid down.” 
Crenshaw v. State, 227 U. S. 389; Stewart v. People, 232 
U. 8. 665; Mt. Holly Springs Borough v. Wilt, 43 Pa. 
Co. Ct. 566. 
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Robbins v. Shelby County Taxing District, 120 U.S. 
489, is a leading case. Mr. Justice Bradley wrote the 
opinion for the court, and among other things, said: “The 
negotiation of sales of goods which are in another state, 
for the purpose of introducing them into the state in 
which the negotiation is made, is interstate commerce.” 
Certain principles were then elaborately discussed as hav- 
ing been established by the decisions of the court. Among 
these was that the federal Constitution having given to 
congress the power to regulate commerce among the sev- 
eral states, that power is necessarily exclusive in matters 
pertaining to subjects which are national in their charac- 
ter, and that even though congress, in view of its exclusive 
jurisdiction, may fail to make express regulations, its 
silence shall be taken to indicate that its will is that the 
subject shall be left free from any restrictions or impo- 
sitions by the states. An exception is noted, however, in 
the Robbins case as to matters of local concern only, and 
which may “incidentally affect commerce, such as the 
establishment and regulation of highways, canals, rail- 
roads, wharves, ferries, and other commercial facilities; 
the passage of inspection laws to secure the due quality 
and measure of products and commodities; the passage 
of laws to regulate or restrict the sale of articles deemed 
injurious to the health or morals of the community.” The 
opinion concludes: “In a word, it may be said that in 
the matter of interstate commerce the United States are 
but one country, and are and must be subject to one sys- 
tem of regulations, and not to a multitude of systems. 
The doctrine of the freedom of that commerce, except as 
regulated by congress, is so firmly established that it is 
unnecessary to enlarge further upon the subject.” 

In Brennan ». Titusville, 153 U. 8. 289, at page 302, it 
is said: “It is undoubtedly true that there are many 
police regulations which do affect interstate commerce, 
but which have been and will be sustained as clearly 
within the power of the state; but we think it must be 
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considered, in view of a long line of decisions, that it is 
settled that nothing which is a direct burden upon in- 
terstate commerce can be imposed by the state without 
the assent of congress, and that the silence of congress in 
respect to any matter of interstate commerce is equivalent 
to a declaration on its part that it should be absolutely 
free.” 
,  dsewel Tea Co. v. Lee’s Summit, 189 Fed. 280, is strik- 
ingly in point. Complainant owned a Chicago store and 
employed an agent who went from house to house in 
defendant city soliciting orders for tea, coffee, and other 
like articles. The orders were reported by mail to the 
Chicago house by the agent, but he did not give the names 
of the prospective purchasers, merely stating in his re- 
port that a certain number of purchasers would each 
take a pound or more of tea or coffee or other articles as 
the case might be. Upon receipt of the orders the ar- 
ticles were each put up in cartons or packages corre- 
sponding to the orders, and the separate packages so. 
wrapped were all placed in a large box and shipped to 
Kansas City, where the required number were taken ouz 
and reshipped to the agent at the defendant city, who 
delivered the goods, collected the price, and took new 
orders for the next delivery. After a hearing on the 
merits the defendant city was enjoined from enforcing an 
ordinance requiring a license of $1 a day for selling mer- 
chandise from wagons. The following excerpt taken from 
the Jewel Tea Co. case may perhaps be of interest to 
those having in charge the administration of municipal 
affairs: 

“Ordinances, as well as statutes, like this, are in all 
instances artfully drawn, and their fairness and equality 
insisted upon. But courts do not observe mere words or 
phrasing, but look to the substance, effect, and meaning, 
and, when those are ascertained, enforce the rights of the 
parties. The ordinance in question is clearly one to com- 
pel the people, in the interest of local merchants and 
middlemen, to buy their necessities from them; and be- 
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cause of such influences, the officers first adopt, and then 
seek to enforce, such regulations, so as to eliminate out- 
side venders of merchandise, including the necessary ar- 
ticles of food for every family table. The stale argument 
that the local resident, who votes, and who pays the taxes, 
and otherwise maintains the town, and bears the local 
burdens, should be given these privileges as against the 
outsider and nonresident, is in all such cases strongly 
urged. The tax of $1 per day is not intended as a mea- 
sure to raise revenue, but is intended to be, as it will be, 
if enforced, a measure to prohibit all kinds of competi- 
tion by outsiders. There is nothing new in all this. It 
was done by New York and Rhode Island before we had 
a government. It was the central thought for the crea- 
tion of our government; and because of such interference 
the commerce clause was put in our national Constitu- 
tion, giving to congress, and it alone, the power to regu- 
late commerce between the states.” 

In dealing with the facts before us we have looked to 
the substantial rights of the parties, as they were created 
by the federal Constitution, and have applied the law, as 
interpreted by the federal courts, to the substance of the 
transaction. To be sure the fifty-pound cartons of coffee 
were broken upon arrival at Omaha and the five-pound 
packages were made therefrom. In the Grand Union 
Tea Company case the same thing was done. But neither 
in that case nor in the present case has the spirit of the 
law been violated, but its real meaning and its true intent: 
has been applied. 

The sum of the whole matter is that, in all that relates 
solely and peculiarly to the actual regulation of inter. 
state commerce, the congress, and not the courts, must 
be applied to for relief from a rule of law which may to 
some appear to be obnoxious, or to obtain relief by af- 
‘firmative legislation as the need of the exigency may re- 
quire. 

It clearly appears that the defendant was wrongfully 
arrested and that the fine was unlawfully imposed. An 
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examination of the record leads us to conclude that the 
ordinance imposes a burden upon interstate commerce 
and is therefore unconstitutional and void. 

It follows that the judgment of the district court must 
be and it hereby is reversed, with directions that the ac- 
tion be dismissed. 

REVERSED AND DISMISSED. 


CARL LANNING V. STATE OF NEBRASKA. 
Fitep DrEcEMRER 30, 1922. No. 22793. 


Rape. Defendant was convicted of committing a rape upon the 
person of a female child under the age of 18 years, to wit, of 
the age of 16 years, and not previously unchaste. Held, that 
there is sufficient evidence to support the verdict and that the 
record is without reversible error. 


Error to the district court for Richardson county: 
JOHN B. Raprr, Juper. Affirmed. 


Jean B. Cain and F. A. Hebenstreit, for plaintiff in 
error. 


Clarence A. Davis, Attorney General, Charles 8S. Reed 
and R. C. James, contra. 


Heard before Morrissey, C. J., AupricH, Day and 
Dean, JJ., Repick and SHEPHERD, District Judges. 


DEAN, J. 

Carl Lanning, defendant, was indicted by a grand jury 
in and for Richardson county, October 21, 1921, and by 
that body charged with having forcibly committed a 
rape upon the person of Viva Nichols, a female child 
under the age of 18 years, to wit, of the age of 16 years, 
and not previously unchaste. When the case was tried 
in the district court the jury found the defendant guilty. 
Thereupon the court sentenced him to the state reforma- 
tory for men for a period of three years. Defendant 
prosecutes error. 
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The statute under which the prosecution is laid reads: 
“Whoever shall have carnal knowledge of any other 
woman, or female child, than his daughter or sister, as 
aforesaid, forcibly and against her will; or if any male 
person, of the age of eighteen years or upwards, shall 
carnally know or abuse any female child under the age 
of eighteen years, with her consent, unless such female 
child so known and abused is over fifteen years of age 
and previously unchaste, shall be deemed guilty of a rape, 
and shall be imprisoned in the penitentiary not more than 
twenty nor less than three years.” Comp. St. 1922, sec. 
9551. 

On the date of the alleged offense, namely, June 8, 
1921, the prosecutvix was a month and a day past the 
age of sixteen years. The defendant then lacked three 
months of being twenty. On the evening of that day de- 
fendant called at the home of the family where the prose- 
cutrix was employed as a domestic and she accepted his 
invitation to go buggy-riding with him. After they had 
ridden about a mile she discovered that a young man 
named John Rutz, who was about defendant’s age, was 
standing on the back of the buggy, and when he found 
that his presence was discovered by her he got into the 
buggy and rode with them. Shortly afterward, upon her 
request, defendant told her that he would return with- 
her to her home. Instead of taking her home as he 
promised, defendant permitted Rutz, who was driving, 
to pass the intersection where they should have turned 
off.. This was done, on the pretext of Rutz, that they 
might go to the home of a neighbor girl, whom he named, 
and have her accompany them in their drive. Instead of 
doing so they came up to a schoolhouse, and Rutz, who 
did most of the talking at the time, proposed that they 
all get out, but she refused. The buggy was then driven, 
according to prosecutrix’ evidence, to a lonely spot on 
the bank of a creek having its slope bordered with timber 
and underbrush. No houses were anywhere near. At 
this point the buggy was stopped and both of the young 
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men jumped out. Rutz tied the horses to a tree. She 
remained in the buggy, but the defendant told her she 
had to get out. She refused. After more solicitation on 
his part, and her continued refusal, defendant jerked the 
buggy cushion out from under her, and throwing it down 
beside the buggy he seized her by the hand and, dragging 
her violently out of the buggy over the wheels to the 
ground, he threw her down on the cushion, where he com- 
mitted the offense for which he was indicted. She said 
that she resisted to the extent of her ability but that he 
overpowered her. As soon as defendant accomplished his 
purpose Rutz in a like manner violated her person. 

Immediately thereafter defendant and Rutz promised 
to take her home, and again upon their promise she 
got in the buggy, but instead they drove to a vacant 
church house. It was now about 10:30 or 11 o’clock in 
the nighttime. They stopped and told her she had to 
get out. She again refused. The two young men then, 
each grabbing a hand, forcibly pulled her out of the 
buggy and took her into the church, where the defendant 
and Rutz, in the order named, again repeated the same 
offense. She testified that Rutz, apparently on account 
of her resistance, became very angry and applied to her 
a vile and abusive epithet, and at the same time drawing 
a knife from his pocket, and, accompanied by additional 
threats, slightly wounded one of her legs. All of this 
was done in the presence and hearing of defendant. It 
may here be added that all of the assaults and the of- 
fenses which were perpetrated by defendant and Rutz 
on the night in question, upon the person of the prosecu- 
trix, were committed in the presence of each other. Upon 
their return to the home of her employer, between half 
past 12 and 1 o’clock in the morning, she told both of 
her assailants that she was going to tell about their 
conduct, to which Rutz, in the presence and hearing of 
defendant, replied: “You better not, you will never be 
able to tell anything else.” 

. Besides the evidence of the prosecutrix, a disinterested 
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witness testified that Carl admitted his guilt to him and 
at the same time, with a vile epithet, he dared the wit- 
ness to tell it. Another witness testified that he heard 
defendant say to Rutz: “Have you heard anything of 
the deal we pulled off with Pete (the childhood nick- 
name of the prosecutrix) ?” and that Carl, with an oath, 
said: ‘“No and we won’t, she is afraid to tell it.” An- 
other witness, a married woman living in the neighbor- 
hood, overheard defendant admit his guilt and at the 
time he dared his hearer to tell it. It may here be 
noted that the prosecutrix told her father and mother 
about the occurrence about a month after it happened. 

Defendant did not testify. Consequently he did not 
deny the act of sexual intercourse, but for his defense he 
relies mainly upon the contention that the prosecutrix 
was unchaste at the time of the commission of the al- 
ledged offense. He maintains that under section 9551, 
Comp. St. 1922, the court should have instructed the 
jury to return a verdict in his favor. To establish the 
plea of unchastity defendant introduced the testimony 
of several young men of about his own age. They testi- 
fied that they had illicit relations with the prosecutrix 
more than three years before the time of the trial then in 
progress. One or two testified to illicit relations with her 
as having occurred but a few days before June 8, 1921, 
one of them being, as we have seen, John Rutz, hereinbe- 
fore mentioned, who is now under bond to make an ap- 
pearance in court. Each of them related their respec- 
tive stories in detail. The jury heard their evidence and 
that of the prosecutrix who, upon a searching cross-ex- 
amination, denied their every allegation. She further 
testified that she had never had sexual intercourse with 
any male person until the night of June 8, 1921. Evi- 
dently the jury believed her and disbelieved her accusers. 
Where, as in the present case, there is sufficient evidence 
to support the verdict it is elementary that we will not 
hold that the jurors, as triers of fact, are not justified 
in their deliberate conclusion. 
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There is evidence in the record tending to prove that 
the general reputation of the prosecutrix for chastity 
in the community where she resided from her infancy 
was good. Aside from the testimony of the young men, 
not a voice was raised to contradict the evidence of the 
. witnesses produced by the prosecution on this point. 

The stories of the young men, in their attempts to 
traduce the reputation of the prosecutrix, are improbable 
in the highest degree. Their grossly sordid recitals, with 
respect to the illicit relations which they maintained they 
had, and which they said they had seen others have with 
the prosecutrix, are unprintable and almost quite beyond 
belief. It is evident that the jury so considered them 
when they retired for consideration of their verdict. 

Other assignments of alleged error are made with re- 
spect to the information and with respect to some of the 
instructions. Upon examination we do not find that the 
defendant has been prejudiced in his substantial rights 
upon the merits in the respects noted Dy counsel. 

The conclusion is that there is sufficient evidence to 
support the verdict. The judgment of the district court 
must be and it hereby is 

AFFIRMED. 

Morrissgy, C. J., dissenting. 

I dissent from the conclusion reached by the majority. 
This cause was tried and submitted on the theory, not 
that defendant was guilty of having carnal intercourse 
with the prosecuting witness by force, but with her con- 
sent, and the testimony mentioned in the majority opinion 
which indicates that force and violence were used is based 
solely upon the testimony, in chief, of the complaining 
witness. On cross-examination she testified freely and 
frankly that she offered no resistance. Her statement in 
regard to the assault upon her with a knife by one of 
the party is also fully discredited by her own testimony, 
given on cross-examination. The trial court evidently 
took the view that no force was used and instructed the 
jury on that theory. I shall not set out the scandalous 
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story contained in the bill of exceptions, but, to my mind, 
the testimony shows conclusively that prior to the time 
set out in the indictment prosecutrix was unchaste and 
that the evidence is insufficient to support the finding of 
the jury. 


THomas W. G. Cox, APPELLANT, v. W. T. Youne, IJR., 
APPELLEE. 


FILED Decemper 30, 1922. No. 22161. 


1. Mortgages: InrENT. “Whether a deed absolute on its face is 
a sale or a mortgage depends upon the intention of the parties, 
and such intention is to be gathered from their declarations and 
conduct, as well as from the papers which they subscribed.” 
Sanders v. Ayres, 63 Neb. 271, 

Deep AS SeEcuniry: Parot Hvmence. “Where it is 
sought to vary the effect of a deed of conveyance by parol testi- 
mony so as to declare it to be a mortgage, the evidence must 
be clear, convincing, and satisfactory in its nature in order to 
warrant a court to grant the relief prayed.” O’Hanlon v. Barry, 
87 Neb. 522. 

3. Evidence.examined, and held that the transaction is an absolute 
sale, and not one of security. 


AppPEAL from the district court for Banner county: 
RateH W. Hosart, Jupen. Affirmed. 


L. L. Raymond, for appellant. 
Mothersead & York and Rodman & Rodman, contra. 


Heard before Morrisspy, C.J., Rose, Day and Fravns- 
RURG, JJ.. SHEPHERD, District Judge. 


Day, J. 

By this action Thomas W. G. Cox, the plaintiff, seeks 
to have a certain deed executed by himself and wife to 
the defendant declared to be a mortgage, and that he be 
permitted to redeem therefrom. The defendant denied 
that the deed was intended to be a mortgage, and by way 


¢ 
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of cross-petition prayed that the title to the land de- 
scribed be quieted and confirmed in him as against the 
claim of the plaintiff. The trial resulted in a judgment 
denying the plaintiff’s claim and dismissing his cause of 
action, and also quieting and confirming the defendant’s 
title to the land. From this judgment the plaintiff 
appeals. Th 

The plaintiff’s brief contains no formal assignments of 
error or points of law relied upon for a reversal of the 
judgment, but it is quite apparent from the argument 
that he contends that the judgment is contrary to the 
evidence. The record shows that on September 2, 1919, 
the plaintiff purchased from one Erskine a tract of land 
in Banner county, consisting of 865 acres, for an agreed 
price of $61,362.89. He paid thereon in cash $21,587.89, 
and agreed to pay a further sum of $6,000 on March, 1; 
1920, and also assume a mortgage then upon the land 
for $33,775. A warranty deed was executed, in which 
the plaintiff was named as grantee, and the deed, to- 
gether with the contract of purchase, was placed in 
escrow in the bank at Kimball to be delivered to the 
grantee upon the payment of $6,000 on March, 1, 1920. 
As the day for making this payment approached, it be- 
came apparent to the plaintiff that he would experience 
difficulty in’ meeting the payment. Sources from which 
he expected money failed, and he was unable to borrow 
the amuunt necessary to make the payment at the bank, 
although he made application at several places for such 
a loan. Under these circumstances the plaintiff and 
defendant entered into negotiations which, according to 
defendant’s testimony, terminated by the defendant pur- 
chasing the land. The defendant paid to the plaintiff a 
sum sufficient to meet the $6,000 due on the purchase 
price of the land; also an amount necessary to pay the 
lease rent on a school section leased by the plaintiff, and 
also to pay interest on the $33,775 mortgage, and the 
taxes on the land, in all aggregating the sum of $7,676.90. 
At that time the plaintiff and defendant went to the bank 


Ge 
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where the deed was held in escrow; paid the $6,000 to- 
gether with the interest upon the loan, and the deed was 
delivered to the plaintiff. Thereupon the plaintiff and 
his wife executed and delivered to the defendant a deed 
to the land, and also assigned to the defendant the school 
land lease. At the same time, in furtherance of the 
agreement between the parties, the defendant executed a 
contract agreeing to sell back the land to the plaintitf 
at any time prior to October 1, 1920, upon the payment 
of $11,000. The agreement also provided that the plain- 
tiff was to have possession of the land for the year, and 
to receive the rents and profits which, according to the 
testimony, amounted to $2,000, and would have been 
more but for a hail storm which destroyed a part of the 
crop. 

' The plaintiff's testimony sustains his theory that the 
advances of $7,676.90, by the defendant were a loan; 
that plaintiff agreed to pay in redemption of the property 
$11,000. The plaintiff now claims that the contract was 
usurious; that the deed and the assignment of the léase 
were given only as security for the loan, and prays that 
he be permitted to redeem the land on payment of the 
amounts advanced by the defendant, with interest. 

The only witness as to the main features of the con- 
tract were the plaintiff and the defendant, and their tes- 
timony is in direct contradiction. According to the 
plaintiff’s version, the transaction was a loan; while, ac- 
cording to the defendant’s testimony, it was an out and 
out sale with a contract to repurchase. 

The rule of law governing this case is announced in 
Snoke v. Beach, 105 Neb. 127, wherein it is said: 
“Whether a deed absolute on its face is a sale or a mort- 
gage depends upon the intention of the parties, and such 
intention is to be gathered from the declarations and con- 
duct of the parties, as well as from the papers which they 
subscribe * * * The rule is also established in this 
state that, where it is sought to vary the effect of a deed 
absolute on its face by parol testimony so as to declare 
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it to be a mortgage, the evidence must be clear, convine- 
- ing, and satisfactory before a court is warranted in ad- 
judging it to be a mortgage.” These propositions find 
support in Sanders v. Ayres, 63 Neb. 271, Kemp v. Small, 
32 Neb. 318, and O’Hanlon v. Barry, 87 Neb. 522. 

From an examination of the entire record, we are led 
to conclude that the plaintiff failed to establish his case 
by ciear, convincing, and satisfactory proof, which the 
law requires. 

The judgment of the district court is, therefore, 

AFFIRMED. 


ALPHONSE LAMMERS, APPELLANT, V. HANS CARSTENSEN, 
APPELLEE. 
Firep DEcEMBER 80, 1922. No. 22166. 


1. Negligence: Quersrion ror Jury. Evidence set out in the record 
held sufficient to submit to the jury the question as to whether 
the defendant was negligent. 


2. Appeal: ArrirMANCE. Where there is substantial evidence sup- 
porting the verdict of a jury, the judgment will not be disturbed 
unless upon the whole evidence it appears that the verdict is 
clearly wrong. 


AppraL from the district court for Cedar county: 
Guy T. GRAVES, JUDGE. Affirmed. 


H. E. Burkett, for appellant. 

A. R. Davis and Frank P. Voter, contra. 

Heard before Mornissgey, C. J., Rosz, Day and FLans- 
boRG, JJ., SHEPHERD, District Judge. 


Day, J. 

Alphonse Lammers, the plaintiff, brought this action 
against the defendant, Hans Carstensen, to recover dam- 
ages to the plaintiff's automobile, alleged to have been 
caused by the negligence of the defendant, which resulted 
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in a collision between the automobiles of the respective 
parties. The trial resulted in a verdict and judgment for 
the defendant. Plaintiff appeals. 

The errors relied upon for a reversal of the case are: 
That the verdict is against the testimony; that it was 
rendered in disregard of the court’s instructions; and 
that the court erred in failing to give an instruction 
asked by the plaintiff. 

The record shows that on the afternoon of June 20, 
1920, Miss Jessie Rees had possession of the plaintiff’s 
Buick automobile as bailee, and was driving the car on 
a trip from Hartington, Nebraska, to Wayne, Nebraska. 
Besides herself, three other persons were in the car. The 
highway over which she was driving ran past the de- 
fendant’s residence, on a farm about two miles southeast 
of the town of Laurel. At and near the place of the 
collision the roadway was graded up to a width of about 
24 feet, had a hard, smooth surface, and was in splendid 
condition. As the plaintiff’s car was being driven south 
along this highway at a rapid rate of speed, the de- 
fendant drove his car, a Dort, from his premises, ap- 
proaching the highway from the west. There was a row 
of trees along the north side of the defendant’s private 
driveway, leading to the public highway, and also a row 
of trees on the west side of the public highway. The low 
branches and heavy foliage of these trees obstructed the 
view toward the north of a person in a car coming out 
of the private driveway, until the west side of the road- 
way was reached. The same obstruction also prevented 
a driver of a car approaching from the north from seeing 
an automobile coming out of the private driveway. Just . 
as the front wheels of the defendani’s car entered upon 
the west side of the roadway, defendant saw the plain- 
tiff’s car approaching on the west side of the roadway 
about 150 feet distant, traveling at a high speed. In 
describing the situation, he says the car was coming in 
a cloud of dust at 40 to 50 miles an hour. Miss Rees, 
the driver of plaintiff’s car, testified that she was driving 
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between 25 and 30 miles an hour. Defendant was driv- 
ing, according to his estimate, between 3 and 4 miles an 
hour, and, according to plaintiff’s testimony, from 7 to 8 
miles an hour. Confronted by this sudden emergency, 
the defendant concluded that he did not have time to 
cross the roadway far enough to permit plaintiff’s car to 
pass in his rear, and therefore immediately stopped his 
car, which left his car standing crosswise of the roadway, 
the rear wheels being about 2 feet east of the west line 
of the roadway. Miss Rees, acting on the assumption 
that the defendant would drive on across the road, 
steered her car to the right, intending to pass in the rear 
of the defendant’s car. A bank along the west side of 
the roadway at that precise point prevented Miss Rees 
from turning further to the right than she did. She also 
upplied the brake in an endeavor to stop. In this situ- 
ation the plaintiff’s car collided with the rear end of de- 
fendant’s car with such force as to turn plaintiff’s car 
completely over twice, leaving it standing right side up 
ona little bank at the side of the road about 50 feet from 
the point of collision. The plaintiff's car was badly 
damaged, and defendant’s car suffered but little injury. 

Under the facts, as shown by the record, we are of the 
opinion that whether the defendant was negligent in 
stopping his car as he did was a question for the jury 
to determine. A sudden emergency was presented by the 
situation, in which all the-.parties were placed in a po- 
sition of peril, and quick determination and quick action 
was required. If the plaintiff’s car was moving at the 
rate of speed estimated by some of the witnesses, or if 
the distance from the scene of the accident was as given 
by one of the witnesses, approximately 2 seconds elapsed 
between the time the approaching car could have been 
seen and the impact. Taking any view of the testimony, it 
is plain that but 3 or 4 seconds intervened between the 
time the plaintiff's car could have been seen and the co}- - 
Jision. 

Users of the highway are required to exercise reason- 
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able care. What is reasonable care must in each case be 
‘determined by its own peculiar facts and circumstances. 
As we view the testimony and the circumstances, the 
case was peculiarly one within the province of the jury. 

The rule is well established that, where there is sub- 
stantial evidence supporting the verdict of a jury, the 
judgment will not be disturbed unless upon the whole 
evidence it appears that the verdict is clearly wrong. 

The instructions given by the court fully and fairly 
submitted the questions presented by the record to the 
jury. The verdict, as we view it, is responsive to the 
evidence and not contrary to the instructions. 

The instruction asked for by plaintiff, the refusal of 
which is assigned as error, was equivalent to an in- 
structed verdict in his favor, and was properly refused. 

Upon an examination of the record we find no error. 
The judgment of the district court is, therefore, 

AFFIRMED. 


NELLIE ELLIOTT, APPELLEE, V. CITY OF OMAHA, APPELLANT. 
Firep DEcEMBER 30, 1922. No. 22174. 


1. Municipal Corporations: PrNsions: Line or Dury. The con- 
tracting of a disease (in this case pneumonia) in the line of 
duty, resulting in death, is within the meaning of section 2517, — 
Rev., St. 1913, which provides for a pension to the widow or 
minor children of a deceased fireman in a paid fire department 
of a city of the metropolitan or first class, whose “death is caused 
by or is the result of injuries received while in the line of 
duty.” 

2. : : . Evidence examined, and held sufficient 
to submit to tive jury the question whether the contracting of 
pneumonia by the deceased occurred while in the line of duty 
as a fireman, and whether his death was the result of such a 
disease. 


AppgaL from the district court for Douglas county: 
CHARLES LESLIE, JUDGE. Affirmed. 
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Dana B. Van Dusen and John F. Moriarty, for appel- 
lant. 


Kennedy, Holland, De Lacy & McLaughhn, contra. 


Heard before Morrissey, C. J., Arprica, Day and 
FLANsBuRG, JJ., Repick, District Judge. 


Day, J. 

Action by Nellie Elliott against the city of Omaha to 
recover $150 claimed to be due her as a pension, as the 
widow of Harold B. Elliott, deceased, who at the time 
_of his death was a member of the paid fire department 
of defendant city, and who, it is alleged, died as the 
result of injuries received while in the line of his duty 
as such fireman. The trial resulted in a verdict and 
judgment for the plaintiff. Defendant appeals. 

The plaintiff’s action is based upon section 2517, Rev. 
St. 1913, which provides: “In case of the death of anv 
fireman in a paid fire department in any city of the 
metropolitan, or first class, while in the line of duty, 
or death is caused by or is the result of injuries received 
while in the line of duty, then the same rate of pension 
as herein provided for in the next preceding section shall 
be paid to the widow or minor children of such deceased 
fireman, as provided in such section.” The preceding 
section mentioned in section 2517, in so far as it relates 
to the present inquiry, provides, in substance, for a pen- 
sion to retiring firemen of at least 50 per cent. of the 
amount of salary such retiring fireman was receiving at 
the time he retired, but in no case shall the amount of 
the pension be less than $50 a month; that, upon the 
death of any such retired fireman, the same rate of pen- 
sion as herein provided shall be paid to the widow of 
such deceased fireman, during such time as she shall: 
remain the widow of such deceased fireman. 

The record shows that Harold B. Elliott was a member 
of the paid fire department of defendant city from No- 
vember 18, 1908, until November 12, 1918, the time of his 
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death; that his salary was $100 a month; that the plain- 
tiff is his widow, and is still unmarried; and that the 
deceased died of pneumonia. The real issue presented 
is whether the words, “injuries received while in the line 
of duty,” in the section of the statute above quoted, are 
broad enough to include disease contracted while in the 
line of duty, and the further question whether the facts 
in this case are sufficient to show that the disease was 
contracted in the line of duty. ~ 

It will be noted that the statute provides for a recovery 
when “death is caused by or is the result of injuries re- 
ceived while in the line of duty.” The word “injury,” 
in ordinary usage, is one of very broad significance, and 
includes any hurtful or damaging effect which may be 
suffered by any one. Standing alone, it has no more 
application to a hurt or damage arising from violence 
than to any other injurious influence. That a disease is 
a hurt or damage to the physical system seems too plain 
to require argument. The work of a fireman is of great 
importance to the community, and the public welfare 
demands that he be encouraged in the performance of his 
dangerous occupation. It is difficult to see why the de- 
pendents of a fireman, named:in the statute, should not 
be recompensed for his death resulting from disease con- 
tracted in the line of duty, the same as dependents of a 
fireman who is injured in the line of duty by a falling 
wall and dies from such injury. These and other con- 
siderations lead us to believe that the word “injuries,” 
as used in this statute, was intended to be broad enough 
to include the contracting of disease. 

Cases arising under compensation acts are not very 
helpful to the present discussion, because in most, if 
not all, of them compensation is allowed only for in. 
juries by accident, arising out of and in the course of 
the employment. It will be readily conceded that the 
phrase, “injuries received while in the line of duty,” has a 
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much broader meaning than the language generally used 
in compensation acts. 

In State v. Trustees, 1388 Wis. 138, the court had before 
it for construction a statute essentially like our own. 
There, as here, the statute provided for a pension for the 
family of a policeman who should die as the result of 
injuries received while in the line of duty. It was held 
that the contracting of a disease in the line of duty (in 
that case, as in this, pneumonia) was an injury within 
the meaning of the act. These considerations and others 
lead us to conclude that the phrase, “injuries received 
while in the line of duty,” does not alone mean that a 
fireman must suffer an accident or some violent physical 
injury, but includes any hurtful effect which a fireman 
mnay receive in the line of his duty, and includes diseases 
contracted in the line of his duty. 

The defendant earnestly insists that there is an utter 
failure on the part of the plaintiff to show that the 
pneumonia which was the cause of deceased’s death was 
contracted by him while in the line of his duty, or that 
there was any causal connection between his death and 
the employment. The record shows that deceased was 
a member of the paid fire department of defendant city; 
that he was on duty during the night of November 1, 
I'riday night, and drove to a fire. That on Saturday, 
the 2d, he was detailed to assist in making an inspection 
of buildings in the business district, which required him 
to go upon every floor of the buildings, to inspect the 
wires, floors, windows leading to fire escapes, and in gen- 
eral to make a thorough examination of the buildings. 
This involved considerable walking, and the going from 
one building to another. As to whether he climbed the 
stairway in doing this work or used elevators is not 
shown. He reported for duty soon after 8:30 o’clock in 
the morning for this assignment dressed in regulation 
uniform. He wore a heavy blue coat, and a heavy double- 
breasted wool shirt, and a cap. The work of inspection 
commenced soon after 8:30 a. m. and was concluded a 
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little after 12 o’clock. When he left home in the morn- 
ing he was feeling all right. What he did between 12 
and 2:30 o’clock is not shown. When he arrived home 
shortly after 2 p. m., he was perspiring; his undercloth- 
ing was wet with perspiration; he was feeling bad; had 
chills and fever and aches; and complained that he had 
been chilling all the afternoon. He ate no lunch; 
changed his wet underclothing for dry; and reported 
back for duty at 5:30 in the afternoon. On Sunday he 
came home; felt awfully bad; moped around all day; 
complained of aches and pains and chills and fever. On 
Sunday night he reported for duty at the fire station; 
was taken quite sick, and was put to bed. On Monday 
he came home in the morning hardly able to walk; was 
immediately put to bed; a physician came in about a 
half hour; and at that time deceased had double pneu- 
monia, a temperature of 106, was delirious, and never 
got out of bed again. He died on the 12th of November. 
Without objection, the following evidence was received: 
“Q. As soon as he got back from the inspection, did he 
make any complaint then? A. Yes; he did. Q. What 
complaint did he make? A. Well, that he had been 
overheated and had chills and fever. You ‘know when 
you feel bad how you complain; I cannot remember 
just the words he used. Q. Did he say he had chills 
and fever before he came home? <A. He said he had 
been chilling all the afternoon. * * * Q. And then 
Monday morning he came home; in other words, after 
he got these chills and fever, while making this inspec- 
tion he kept getting worse and worse? A. Yes; that is 
the way it was.” 

From this testimony especially when supplemented by 
the expert medical testimony, we are of the opinion that 
the jury could very properly say that the chills and fever, 
and the subsequent pneumonia, was contracted by the 
deceased while in the line of duty, and that his death 
was the result thereof. 
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The instructions of the court were as favorable to the 
defendant’s interest as it could well ask, and there was 
no error in giving them. 

From what has been said, it follows that the judgment 
of the, district court is right, and it is 

AFFIRMED. 


ELMrErR J. FREY y. STATE OF NEBRASKA 
Firep DrceMBER 30, 1922. No. 22444. 


1. Criminal Law: InporRseEMeNT oF Wurnesses Durinc Tarrat. 
Under section 10087, Comp. St. 1922, the court may in its dis- 
cretion permit the names of additional witnesses to be indorsed 
upon the information after the trial has begun, and where the 
name of a witness has been indorsed on the information before 
trial, but omitted from the copy of the information served on 
the defendant, and objection is made to such witness testifying 
on that ground, it is not error for the court to permit such 
witness to testify, where the defendant makes no showing of 
prejudice, or does not ask for a continuance or postponement of 
the trial. 


2. : JupGmMenT or INFERIOR CourTs: ApMissiIBiILiTy. Before 
a judgment of a court of limited jurisdiction is admissible to 
prove the fact of the judgment, the record must be sufficiently 
complete to show that the court had jurisdiction of the subject- 
matter, as well as of the parties. 


Where it is sought to show a previous 
conviction of a defendant before a village police magistrate whose 
territorial jurisdiction is limited to the corporate limits 
of such village and for three miles beyond such corporate limits, 
and where the entire record offered consists only of the minutes 
of the magistrate on his docket, as follows: “State v. Elmer 
Frey. 7-3-19. Defendant appears in court, pleads guilty to un- 
lawfully having intoxicating liquor, fine $100 and costs $2.50. 
Paid by check. Paid fine School Dis. No. 1. Above fines to date, 
July 7, 1919, $160. H. S. Smith, Police Magistrate’—such record 
is not sufficiently complete to show that the court had juris- 
diction of the subject-matter. 


Error to the district court for Thurston county: 
ANSON A. WELCH, JUDGE. Remanded, with directons. 
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A. R. Oleson, for plaintiff in error. 


Clarence A. Davis, Attorney General, and Charles S. 
Reed, contra. 


Heard before Morrissey, C.J., Lerron, DEAN, ALDRICH 
and Day, JJ., SHmeHeRD, District Judge. 


Day, J. 

Elmer J. Frey, the defendant, was convicted upon the 
third count of an information which charged him with 
‘unlawfully selling intoxicating liquor on June 19, 1921, 
in Thurston county, Nebraska. In addition to this charge 
the information by appropriate language averred that 
the defendant had theretofore been twice convicted for 
violating the liquor laws of the state—once on July 3, 
1919, in Thurston county, and again on March 9, 1920, 
in Dakota county. The jury found the defendant guilty 
as charged in the third count of the information, and 
added, “and find that the same is a third offense.” Upon” 
this verdict defendant was sentenced to the penitentiary 
for a period of six months. To review this judgment he 
has brought error to this court. 

Numerous errors are assigned and argued in defend- 
ant’s brief, some of which need not be noted because they 
pertain to rulings of the court in reference to counts in 
the information upon which the defendant was not con- 
victed, and errors, if any, pertaining to such matters 
would be without prejudice. 

It is first urged that the court erred in overruling the 
defendant’s motion to quash the information. In sup- 
port of this contention it is pointed out that the com. 
plaint upon which the defendant was given a preliminary 
hearing before the examining magistrate charged the 
defendant with three distinct offenses for violating the 
liquor laws of the state; that in binding the defendant 
over to the district court the magistrate found that there 
was probable cause to believe that the defendant “com- 
mitted the offense charged in said complaint.” From 
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this it is argued that there is no way to determine which 
offense charged in the complaint there was probable 
cause to believe the defendant committed. We are of 
the view, however, after considering the entire record, 
that the defendant’s construction placed upon the magis- 
trate’s order is too narrow. Fairly construed, we think 
it means .that there was probable cause to believe that. 
the defendant committed each offense charged in the 
complaint. There was no error, therefore, in overruling 
the motion to quash the information. 

It is next urged that the court erred in permitting the 
witness Harold Goodrich to testify on behalf of the 
state, because his name was not indorsed on the copy 
of the information served upon the defendant. The 
record shows that, when objection was made ‘by de- 
fendant’s counsel to the witness Goodrich testifying, the 
trial judge asked that the information be handed to 
him, and announced that an examination of the infor- 
mation showed that the witness’ name was indorsed on 
the information, and thereupon overruled the defendant’s 
objection. No explanation is made as to how the dis- 
crepancy between the original and the copy arose. The 
defendant made no showing that he would be prejudiced 
in any wise by the testimony of the witness, nor did he 
ask for a continuance or a postponement of the trial. 

In Sheppard v. State, 104 Neb. 709, it was held thar 
under chapter 164, Laws 1915 (Comp. St. 1922, sec. 
10087), the court in its discretion may permit the names 
of additional witnesses to be indorsed upon the infor- 
mation after the trial has begun, and that such action 
cannot be availed of as error where defendant makes no 
showing of prejudice, nor asks for a continuance or post- 
ponement of the trial. The same doctrine is announced 
in Kemplin v. State, 90 Neb. 655, and Samuels v. State, 
101 Neb. 888. On the request of the county attorney in 
the case at bar the trial court granted permission to 
indorse the name of the witness upon the copy of the 
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information. In view of the holding in the cases just 
cited, it would seem to logically follow that the court 
in its discretion could permit a witness to testify, whose 
name was indorsed upon the information, but had deen 
omitted from the copy served on the defendant. In such 
case, where-an objection is made to such witness testify- 
ing on the ground that his name was not indorsed upon 
_ the copy of the information, it is proper for the court 
to permit the witness to testify, where the defendant 
makes no showing of prejudice, or does not ask for 2 
continuance or postponement of the trial. 

The serious question presented by the record, however, 
is whether there was sufficient competent evidence of 
two prior convictions of the defendant for violating the 
liquor laws of the state, and thus subject him to the 
penalties of a felony as prescribed by our statute upon 
conviction of a third or more offenses for violating the 
liquor laws of the state. A prior conviction of the de- 
fendant in Dakota county was shown by a certified copy 
of the record of the county court, in which appears the 
complaint, the arraignment of the defendant thereon, 
his plea of guilty, and the judgment of the court upon 
the plea, which appears to be regular in every respect. 
The trial court very properly ruled that this record was 
sufficient to show a prior conviction of the defendant, 
and submitted only to the jury the question of the 
identity of the defendant as being the same person named 
in the record of the judgment. His identity was shown 
beyond question and not denied, so that it would have 
been within the province of the court to have given a 
peremptory instruction that this record and the testi- 
mony as to the defendant’s identity were sufficient to 
show one prior conviction. 

To further sustain the averment in the information of 
a prior second conviction the state, over the objection 
of the defendant, introduced the minutes as found in 
the docket of the police magistrate of the village of 
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Pender, in Thurston county. The minutes had not been 
extended in a formal judgment, and were in words and 
figures, as follows: “State v. Elmer Frey. 7-3-19. De- 
fendant appears in court, pleads guilty to unlawfully 
having intoxicating liquor, fine $100 and costs $2.50. 
Paid by check. Paid fine School Dis. No. 1. Above 
fines to date July 7, 1919, $160. H. S. Smith, Police 
Magistrate.” The trial court ruled that the record as 
thus made was sufficient proof of a former conviction, 
and submitted to the jury only the question of the iden- 
tity of the defendant as being the person named in the 
minutes of the police magistrate. The sufficiency of the 
entries of the police magistrate to constitute a valid 
judgment is assailed by the defendant upon a number 
of grounds, the principal objection being that the record 
fails to show that the police magistrate had jurisdiction 
of the subject-matter. With respect to this objection, 
we think the rule is well established that, in order to 
render a judgment of a court of limited jurisdiction ad- 
missible, the record must be sufficiently complete to show 

that the court had jurisdiction of the subject-matter, and 

of the parties. 22 C. J. 816, sec. 930. Does the record 
show jurisdiction of the subject-matter? Section 4401, 
Comp. St. 1922, in so far as it applies to the question 
now under consideration, provides in substance that the 
territorial extent of jurisdiction of police magistrates 
_in cities and villages is confined to the corporate limits 
of such city or village in which he is elected, and three 
niles beyond such corporate limits. Also the police 
magistrate is given jurisdiction over all offenses against . 
the ordinances of such city or village, and all misde 

meanors under the laws of the state where the fine which 
may be imposed does not exceed $100 or the imprison- 
ment three months. The offense of unlawfully having 
possession of intoxicating liquors is a misdemeanor under 
the law of the state, and, as such, is cognizable by a 
police magistrate, if the offense is committed within the 
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territorial jurisdiction of such magistrate. So far as 
the record before us is concerned, there is nothing in it 
to indicate where the offense was committed. Under 
the provisions of the statute above referred to, it is clear 
that the police magistrate would have no jurisdiction if 
the offense were committed outside of his territorial jur- 
isdiction. No presumption can be indulged in to aid 
the jurisdiction of an inferior court. In Donald v. Mc- 
Kinnon, 17 Fla. 746, it was held that a simple transcript 
of a judgment entry does not prove a judgment in a 
collateral proceeding, and that before it is admissible 
enough should appear to show jurisdiction. In Benn v. 
Borst, 5 Wend. (N. Y.) 292, it is said: “A certificate 
of a justice’s judgment, to be competent evidence on the 
trial of a cause, must show on its face that the justice 
rendering the judgment had jurisdiction as well of the 
person as of the subject-matter of the suit.” In State 
v. Goetz, 65 Kan. 125, it was held that a justice of the 
peace has no jurisdiction to try or sentence one for an 
offense without a complaint in writing having been filed 
before him charging such offense, and that the voluntary 
appearance of one before a justice of the peace and his 
plea of guilty to an offense without a written complaint, 
conferred no jurisdiction upon the justice to render a 
judgment. To the same effect are Bigham v. State, 5% 
Miss. 529, and Wilson v. State, 16 Tex. 246. Additional 
authorities supporting this general proposition can readily 
be found. Whether the docket entries of the magistrate 
were sufficient to show a judgment is a proposition which 
we do not consider necessary to pass upon. The failure 
of the record to affirmatively show jurisdictional facts 
rendered such entries incompetent to establish a prior 
conviction. From what has been said, it follows that 
the trial court erred in receiving the minutes of the police 
magistrate’s record as proof of a prior conviction for 
violating the liquor laws of the state. 

Our statute (Comp. St. 1922, sec. 3288) provides 2 
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cumulative penalty for the first, second, and third, or 
more, offenses for a violation of the provisions of the 
chapter devoted to the liquor laws of the state, the 
first and second offenses being misdemeanors, and the 
third a felony. The verdict of the jury finding the de- 
fendant guilty upon the third count of the information 
is clearly established by competent evidence, and, as 
before stated, there was undisputed competent proof of 
a prior conviction of the defendant in Dakota county. 
The finding of the jury that this was a third offense is 
in the nature of a special finding, and does not in our 
view affect the general finding of the defendant’s guilt. 
As the proof of a first or second offense goes only to the 
degree of punishment which may be imposed, we see no 
reason for remanding the case for a new trial, as it is 
apparent that the record of the police magistrate in 
Thurston county cannot now be corrected to meet the 
objections pointed out against its competency as proof of 
a conviction. 

Objections are made to the instructions of the court, 
which have been considered, and in our opinion they are 
not prejudicial. 

The defendant’s guilt having been established by the 
verdict of the jury, and one prior conviction by undis- 
puted testimony being shown, the case is remanded to 
the district court, with directions to enter judgment as 
upon a conviction for a second offense for violating the 
liquor laws of the state. 

; REMANDED, WITH DIRECTIONS. 


Cart J. NOSKY, APPELLEE, V. Farmers Union Cooper- 
ATIVE ASSOCIATION, APPELLANT. 
- Firep DrEcEMBER 30, 1922. No. 22966. 

1. dury: $Workmmn’s ComPprenssTion Act: CoNSTITUTIONALITY. 


Chapter 28 (secs. 3024-3084), Comp. St. 1922, commonly known 
as the workmen’s compensation act, which provides that in cases 


490 NEBRASKA REPORTS, [ Vor. 109 


Nosky v. Farmers Union Cooperative Ass’n. 


arising under part II thereof the court shall have authority 
to hear and determine the cause as a suit in equity, is not un- 
constitutional because not allowing a jury trial, since the parties 
by accepting the provisions of part II thereby waive a trial by 
jury. 


2. Master and Servant: WorKMEN’s CoMPENSATION Act: WILFUL 
NEGLIGENCE: TRIAL By JuRy. Section 3024, Comp. St. 1922, 
which provides that the question of whether the injury was the 
result of the wilful negligence of the employee is a question 
of fact to be submitted to the jury, applies only to cases arising 
under part I of the compensation act, and has no application 
to cases arising under part II. 


Erection. Where the evidence is silent as 
to qn ‘bidétion between part I and part II of the compensation 
act, and the case is tried on the theory that the parties were 
under part II, it will be presumed that the parties were acting 
under part II of the act. 


CasuAL EMPLOYMENT. Evidence examined, and 
held suinicient to sustain the finding and judgment of the trial 
court that the employment was not casual. 


Compensation Awarp: Expenses: Proor. Where the 
evidence shows that certain hospital and nurse expenses have 
been incurred by the injured employee, a prima facie case is 
made out, and, in the absence of any showing that the expenses 
so incurred were unreasonable, such proof will be held to he 
sufficient. 


6. Evidence examined, and held sufficient to sustain the findings and 
judgment of the trial court. 


AprgEsL from the district court for Otoe county: 
JAMES T. Bacipy, Jupcn. Affirmed. 


W. F. Moran, for appellant. 
Andrew P. Moran, contra. 


Heard before Morrissey, C. J., Rosb, Day and FLans- 
pure, JJ., SHEPHERD, District Judge. 


Day, J. 

This is a proceeding under the workmen’s compensa- 
tion act. The plaintiff, Carl J. Nosky, filed a petition 
before the compensation commissioner against the de- 
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fendant, for an award for injuries sustained on June 2, 
1921, which arose, as he claimed, out of and in the course 
of his employment. The compensation commissioner 
found in favor of the plaintiff, and awarded him com- 
pensation at the rate of $15 a week from June 2, 1921, 
until disability ceased. An appeal was taken from this 
award to the district court, where upon trial the plaintiff 
obtained judgment entitling him to recover compensation 
at the rate of $15 a week from June 2, 1921, together 
with medical, hospital and nurse expenses in the sum 
of $186.66, and a penalty of $78.75 for failure to pay the 
award, and an attorney’s fee of $75. From this judg- 
ment, the defendant has appealed. 

The main error complained of by the defendant is the 
ruling of the court denying a jury trial. At the time 
the case was called for trial the defendant requested a 
jury to pass upon the questions of fact. This request 
was overruled. In this connection, it is first urged that 
the ruling of the court in denying a jury trial was in vio- 
Jation of section 6, art. I of our Constitution, which 
provides that “the right, of trial by jury shall remain in- 
violate.” Defendant has not aided us by the citation 
of any authority in support of his proposition, except 
to cite the constitutional provision. An examination of 
the authorities has convinced us that the great weight 
of authority sustains the rule that, where the employer 
and the employee have the right to elect whether they 
shall come under the provisions of the compensation act, 
and where the act provides for a trial without the in- 
tervention of a jury, an election to come within the pro- 
visions of the act is a waiver of the right to a jury trial. 
Hunter v. Colfax Consolidated Coal Co., 175 Ta. 245; 
Hawkins v. Bleakley, 220 Fed. 378; Greene v. Caldwell, 
170 Ky. 571. That it is competent for parties litigant 
to waive a jury trial is well recognized, and in practice 
is a matter of almost daily occurrence. The provisions 
of part IT of the workmen’s compensation act, which 
contemplates a speedy trial without a jury, are not forced 
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upon the employer nor the employee. They may avoid 
its provisions entirely by taking the steps prescribed 
therein. By affirmatively electing to come within its pro- 
visions, or by failing to take the steps to obviate its pro- 
visions, the employer and employee are under the pro- 
visions of part II of the act, and may be said thereby to 
have waived the right of a trial by jury. 

Defendant also argues that section 3024, Comp. St. 
1922, which is a part of the workmen’s compensation act, 
specially provides that the question whether an injury 
was the resnlt of the wilful negligence of the employee is 
a question of fact to be submitted to the jury, and, there- 
fore, the court erred in denying a jury trial. An exam- 
ination of the whole act, however, clearly discloses that 
this section applies only to the provisions of part I of 
the act, and has no application to part II. The pro- 
visions of part I apply to those cases only where the 
employer or the employee has taken the necessary steps 
to relieve himself of the provisions of part II. Section 
3035, Comp. St. 1922, provides, in substance, that all 
contracts of employment made after the taking effect of 
the act shall be presumed to have been made with refer- 
ence and subject to the provisions of part II, unless other- 
wise expressly stated in the contract, or unless a written 
or printed notice has been given by either party to the 
other that he does not accept the provisions of part II. 
The form and manner of giving the notice is also set 
forth in this section. There is no claim that either the 
plaintiff or the defendant took any steps to bring them- 
selves within the provisions of part I of the act, and, 
hence, by the provisions of the act their respective rights 
must be determined by the provisions of part IT thereof. 

Section 3060, Comp. St. 1922, provides, in substance, 
for a hearing before the compensation commissioner; 
that if either party is dissatisfied with the award of the 
compensation commissioner the matter may be submitted 
to the district court of the county which would have juris- 
diction of a civil-action between the parties, “which court 
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shall have authority to hear and determine the cause as 
in equity, and enter final judgment therein determining 
all questions of law and fact in accordance with the pro- 
visions of this article.’ Without mentioning further pro- 
visions of the act, it seems clear that the legislature con- 
templated that cases falling under the provisions of part 
II should be tried by the court without a jury. 

It is next urged that the defendant never employed the 
plaintiff to work for it. This contention, however, is not 
borne out by the testimony. It affirmatively appears that 
the plaintiff was employed by one Schlosser, an employee 
of the defendant, who testified that the company gave 
him authority to hire the plaintiff, and he did so. This 
is not denied. 

It is further urged that the employment, if any, was 
casual, and therefore not within the protection of the 
workmen’s compensation act. It appears, however, that 
the plaintiff was employed to work during the absence of 
Mr. Schlosser on his vacation; and, while no definite 
period was fixed as to the duration of the employment, 
this fact alone would not, as we view it, render the em- 
ployment casual within the meaning of the compensation 
act. The term “casual,” as used in the compensation act, 
is defined in Bridger v. Lincoln Feed & Fuel Co., 105 
Neb. 222. Under the rule there announced we think the 
evidence sufficient to sustain the finding and judgment 
of the trial court that the employment was not casual. 

It is further contended that the plaintiff’s injuries 
were caused by his own wilful negligence, which, if true, 
under the terms of the compensation act, would prevent 
a recovery. It appears that for the convenience of the 
employees of the defendant’s elevator, a device known as 
a manlift was installed, which operated by means of a 
counterbalanced weight and a rope, by which a person 
standing on the manlift would with slight exertion pull 
‘himself to the top. When the manlift was on the lower 
floor, and not in use, it was necessary to fasten it to pre- 
vent the weight from raising it to the top. This was done 
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‘by means of a pin. In some manner the manlift was left 
unfastened at the bottom and was carried to the top of the 
elevator shaft with such force as to break the cable and 
allow the weight to drop to the bottom. The manlift, 
however, in some manner became wedged or fastened and 
could not be disengaged from the lower floor. The plain- 
tiff thereupon climbed a ladder to the manlift, and, ac- 
cording to his testimony, not knowing that the weight 
had been broken loose from the manlift, stepped upon it, 
when it fell to the bottom of the shaft with such force 
as to injure the plaintiff's spine. While there may be 
some circumstances in evidence which would tend to 
show that the plaintiff knew that the weight had broken 
loose from the manlift, the testimony as a whole would 
amply justify the findings of the trial court that the 
injury was not the result of the plaintiff's wilful negli- 
gence. It has been repeatedly held in this class of cases 
that the findings of the trial court, when supported by 
competent evidence, will not be set aside unless clearly 
wrong. Simon v. Cathroe Co., 106 Neb. 535, and cages 
there cited. , , 

Lastly, it is urged that the evidence does not support 
the judgment, particularly with reference to the allow- 
ance of the hospital and nurse expenses. With respect 
to these items, the plaintiff’s evidence does not go beyond 
the point that they were incurred by him, and defendant 
does not show that they were unreasonable or unjust 
charges. Considering the somewhat informal manner in 
which cases of this character are tried, we are inclined 
to hold that the proof offered was insufficient to make 
out a prima facie case, and, in the absence of any at- 
tempt to show that the expenses so incurred were unrea- 
sonable or exorbitant, it will be held to be sufficient. 

An attorney’s fee of $50 is allowed to plaintiff’s coun- 
sel for services in this court. 

No prejudicial error appearing in the record, the judg- 
ment of the district court is 

AFFIRMED. 
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L. 
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Fitep DecemMBER 30, 1922. No. 22165. 


Bills and Notes: Dernivery or CHECK: PRESUMPTION. By our 
negotiable instruments law (Comp. St. 1922, sec. 4627), where it 
appears that the maker of a check has surrendered possession 
of it, a valid and intentional delivery of the check will be pre- 
sumed, until the contrary is shown. 


PLEADING. An allegation in a petition that the 
apace of a check delivered the check to a certain person, re- 
questing him to deliver it to the payee, and that such person 
did not deliver it to the payee, does not affirmatively show that 
there has been no legal delivery of the check necessary to com- 
plete its execution, where the petition does not disclose the rela- 
tion of such person to the parties to the check, or does not show 
whether or not the maker had surrendered complete control 
over it. 


ASSIGNMENT OF Funp. A delivery of a check 
by thie: ‘maker does not constitute an assignment of the fund in 
the drawee bank’s hands, covered by the check, until there has 

~ been an acceptance of the check by the bank. 


Cuecks: Accrprance. Under our negotiable instru- 
ments law (Comp. St. 1922, sec. 4742), requiring acceptances tu 
be in writing, an unauthorized payment of a check by the 
drawee bank on a forged IndorspEigut will not constitute an 
acceptance. 


: ; : CERTIFICATION. Where a check is 
procured to be certified by the drawee bank by a person other 
than the maker, legal holder or payee thereof, and without the 
knowledge, consent or ratification of any of them, such certifi- 
cation will not constitute an acceptance, nor work an assign- 
ment of the bank’s funds held to the maker’s account. 


: :  Crrtirication: Preapine. An allegation in 
a petition that the certification was made “at the request of 
some person other than” the maker, legal holder or payee is 
not broad enough to negative the fact that it was done with 
their knowledge and consent. 


APPEAL from the district court for Douglas county: 
B. Day, Juper. Affirmed. 
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William M. Burton, for appellant. 


James E. Bednar, Morsman, Maxwell & Haggart, Bro- 
gan, Ellick & Raymond, John O. Yeiser and Ernest A. 
Conaway, contra. 


Heard before Morrissey, C. J., AtpricH, Day and 
FLANsburG, JJ., REDICK, District Judge. 


FLANSBURG, J. 

This was an action by plaintiff, maker of a check, to 
recover from the Security State Bank, the drawee of the 
check, the amount of the deposit covered by the check, 
the plaintiff claiming that the check had not been fully 
executed because of a want of delivery to the payee, and 
that a third party had received payment on the check 
from defendant bank upon the forged indorsement of the 
payee’s name. The defendant demurred to the plaintiff's 
petition, and the plaintiff having elected to stand upon 
the petition, the trial court entered a judgment on the 
pleadings in favor of the defendant. The plaintiff ap- 
peals. 

Two causes of action are set forth in the petition, but, 
as both are determined by the identical state of facts, it 
is necessary to discuss one of them only. 

By the first cause of action the plaintiff sets forth that 
on June 1, 1920, he signed a check, drawn on the defend- 
ant Security State Bank, for $500, payable to one W. R. 
McGrew, and that on the same day he “delivered said 
check to defendant Ernest A. Conaway, with the request 
that said Ernest A. Conaway deliver the same to said 
W. BR. McGrew, payee,” but that said Conaway did not 
deliver the check to W. R. McGrew, but, on the contrary 
and without authority of McGrew, indorsed McGrew’s 
name upon the check and obtained the money thereon. 
The check, afterwards, having passed through the hands 
of several holders, was finally paid by the defendant Se- 
curity State Bank. The petition further states that on 
the same day with the execution of the check, June 1, 
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1920, “at the request of some person other than himself 
(the plaintiff), the payee or bona fide holder, and before 
the said check had been indorsed by any persons, the 
defendant Security State Bank certified the check as fol- 
lows, to wit: ‘Certified June 1, 1920, J. S. Kramolisch, 
Teller. Good when property indorsed, June 1, 1920, Se- 
curity State Bank, J. S. Kramolisch, Paying Teller,’ ” 

Mr. Conaway has filed a brief in the case, arguing, as 
justification for his indorsing the name of Mr. McGrew 
and procuring the proceeds of the check, that he was a 
successor in trust of Mr. McGrew and made the indorse- 
ment as such successor, but no such allegations of fact 
are set forth in the petition, and we therefore cannot 
consider them. 

The plaintiff contends that the allegations of his peti- 
tion affirmatively show that there never was a legal de- 
livery of the check, since it is set forth that the plaintiff, 
after signing the check, delivered it to Conaway, with 
the request that Conaway deliver it to McGrew, that 
Conaway did not carry out the order, and that McGrew 
never, in fact, received the check nor its proceeds. 

The fact of delivery resolves itself very largely into a 
question of intention. The petition does not disclose 
what relation Mr. Conaway sustained to any of the par- 
ties to the check. It may have been that he was an agent 
or employee of the plaintiff and a person over whom the 
plaintiff had control, and that the delivery to him was 
not an intentional and final parting with the control over 
the check, such as would constitute a delivery in law to 
McGrew. Barry v. Mutual Infe Ins. Co., 211 Mass. 306; 
8 C. J. 209, sec. 338. On the other hand, it may have 
been that Mr. Conaway had been sent to the plaintiff 
by Mr. McGrew for the purpose of receiving the check, 
ov it may have been that he was a third person, acting as 
a known intermediary between the parties, and that the 
delivery to him was a surrender of the possession of the 
check by the plaintiff, with the intention of making a 
total and complete legal delivery of it. Palmer v. Me- 
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Farlane, 78 Neb. 788; Richardson v. Lincoln, 5 Met. 
(Mass.) 201; In re Estate of Rule, 178 Ia. 184; Law- 
rence v. Scurry, 187 la. 1055; Crosier v. Crosier, 215 
Mass. 535; Dunlap v. Marnell, 95 Neb. 535; 8 C. J. 209, 
sec. 338; 8 C. J. 208, sec. 334. Facts which would show 
that Mr. Conaway’s relation was such that a delivery of 
possession to him would not constitute a legal delivery to 
McGrew should have been disclosed by the petition if the 
plaintiff desired to show affirmatively that there was 
not a complete execution of the check for want of legal 
delivery. The negotiable instruments law (Comp. St. 
1922, sec. 4627) provides that, “where the instrument is 
no longer in the possession of a party whose signature 
appears thereon, a valid and intentional delivery by him 
is presumed, until the contrary is proved.” As against 
the demurrer, therefore, the legal delivery of the check, 
on the facts set forth in the petition, will be presumed. 

The plaintiff contends, however, that the delivery of 
the check, standing alone, does not, without an accept- 
ance of it in some form by the bank, work an assign- 
went of the fund, and that, until there is a proper ac- 
ceptance, the-plaintiff is entitled to recover the fund from 
the bank. Comp. St. 1922, sec. 4799. 

We believe it is the rule, and it seems to be conceded 
by defendant’s counsel, that the drawee bank cannot. 
change the contract of the parties to a check, or affect 
their liabilities, without the knowledge and consent of 
some party to the check, either the maker, holder or 
payee, and that, where a check is certified at the in- 
stance of a person having no authority from any one of 
these, the certification will not constitute an acceptance 
so as to change the relation of the parties and work an 
assignment of the bank’s funds (State Bank of Chicago 
v. Mid-City Trust & Savings Bank, 295 Tl. 599, 12 A. L. 
R. 989); nor, under the negotiable instruments law, re- 
quiring an acceptance to be in writing (Comp. St. 1922, 
sec. 4742), will the unauthorized payment by the 
bank on a forged indorsement constitute an acceptance 
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(Southern Trust Co. v. American Bank of Commerce & 
Trust Co., 148 Ark. 283, 14 A. L. R. 761, and see cases 
in note, 14 A. L. R. 766). 

It is the defendant’s contention that the petition does 
not sufficiently allege that the certifcation .was made 
without any authorization on the part of the maker, payee 
or bona fide holder. 

The allegation in the petition, as set out above, goes 
only to the extent of declaring that the defendant bank 
certified the check “at the request of some person other 
than” the payee, maker or bona fide holder. This allega- 
tion has reference only to the person who actually pre- 
sented the check and made the request for its certifi- 
cation. It does not affirmatively allege that this was 
done without the knowledge or consent or authorization 
of the maker, holder or payee. The plaintiff has elected 
to stand upon the strict wording of his petition. Its al- 
legations are to be construed strictly against him. The 
court can indulge in no presumptions in his favor which 
do not, as a matter of law, spring from the facts pleaded. 
Those things which are material and which are omitted 
will not be presumed to exist. Chicago, R. I. & P. R. Co. 
v. Shepherd, 39 Neb. 523; Cheney v. Dunlap, 27 Neb. 401; 
Burlington & M. R. KR. Co. v. York County, 7 Neb. 487. 
Where a defendant in a suit on a promissory note 
denies that he executed the note, it is held that he must 
go further and deny that the instrument was signed or 
executed by his authority. 8 C. J. 928, sec. 1212. The 
‘same principle of pleading applies here. Where the 
plaintiff strictly limits his denial of facts, he is in no 
position to contend that his denial was broader than his 
statement. 

The ‘petition, we believe, was vulnerable to the de- 
murrer, for the reason that it does not affirmatively dis- 
close either an absence of delivery or an absence of an 
acceptance of the check by the Security State Bank. 

The judgment of the lower court is therefore 

AFFIRMED. 
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Richard C. Harris, APPELLANT, V. CENTRAL POWER 
COMPANY, APPELLEE. 


Fitep DecemsBer 30, 1922. No. 22173. 


1. Electricity: TELEPHONE Company: UsE oF STREETS: CaRE 
REQUIRED. Where an electric company secures telephone poles, 
which it has a right to place in the streets, with guy wires, it 
is required to use reasonable care to so erect and maintain such 
wires as not to endanger public travel or the safety of indi- 
viduals, having in view the probable use of the highway by the 
public. 


: . Where an ordinance requires tele- 
Phone poles to be placed -within or adjacent to the curb line of the 
street, the fact that the curb line and property line of an alley 
are the same, and that to place the poles adjacent to the curb 
line would cause cross-arms, ordinarily used on telephone poles, 
to extend over private property, is no justification for the com- 
pany to set its poles out in the paving two and one-half feet 
from the curb line, for the company may either construct its 
cross-arms to extend from one side of the pole only, or procure 
from private owners the right or permission for the overhang 
of cross-arms over their property. 


3. : : : Evipence. The testimony of experts 
on aléctrie pole and wire construction, that the poles and wires 
in the instant case were erected according to the method gen- 
erally approved by electrical engineers, does not conclude the 
question of whether or not the placing of the guy wires in the 
alley, at the place and under the conditions in question, was a 
dangerous obstruction to public travel, negligently maintained, 
that being a matter within the range of common knowledge. 


: NEGLIGENCE: QUESTION FOR JURY. 
Where a company anchored an uncovered guy wire, which sup- 
ported a terminal pole carrying five wires, out in the paving 
of a 20-foot alley, and two and one-half feet from the outer edge 
of such paving, held, that the question of whether or not the 
company was negligent in so doing was for the jury. 


AppEAL from the district court for Buffalo county: 
Bruno O. Hostetter, Juper. Reversed. 


Sinclair € McDermott, for appellant. 
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Pratt & Hamer, contra. 


_ Heard before Morrissey, C. J., Rose, Day and FLans- 
bURG, JJ., SHEPHERD, District Judge. 


FLANSBURG, J. 

This was an action to recover from the defendant Cen- 
tral Power Company damages arising from personal in- 
juries resulting to the plaintiff from collision with a guy 
wire maintained by the defendant company in a public 
alley in the city of Kearney. The trial court found that 
there was no showing of negligence on the part of the 
defendant company and directed a verdict in its favor. 
Irom a judgment on this verdict the plaintiff appeals. 

The only question presented is whether or not the 
evidence, construed most favorably to the plaintiff, is 
sufficient to have presented an issue for the jury on the 
question of whether or not the guy wire, as located, fur- 
nished an unnecessarily dangerous obstruction to public 
trivel; in other words, whether or not the plaintiff had 
proved any negligence on the part of the company in 
maintaining the wire at the place and under the econ- 
ditions shown. : 

The alley runs north and south and is 20 feet wide. 
Inntering the alley from the south there are business 
buildings on the right-hand side, many of them having 
doovs opening upon the alley. On the left-hand side 
is a lumber yard and a fence running along it next to 
the alley. The fence is a foot from the edge of the pav- 
ing. A row of telephone poles extends along the left- 
hand side of the alley. They are placed in the paving. 
Irom the center of these poles it is two feet and eight 
or ten inches to the outside edge of the paving. One 
of these poles is about 100 feet north from the south 
entrance of the paving, and this pole has attached to 
it the guy wire in question, which extends south and is 
anchored in the paving two and one-half feet from the 
left-hand edge thereof. The placé where it is anchored 
is about 60 feet south from the pole, to which it is at- 
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tached, and perhaps some 40 or 50 feet north of the 
south entrance to the alley. The plaintiff was engaged 
in running a bakery, and the building in which he con- 
ducted his business was located so that it had a rear 
entrance upon this alley. The accident happened on 
Sunday. The regular delivery boy was not on duty, 
and the plaintiff bad gone to the train in a Ford de- 
livery wagon to get some merchandise, and, upon his 
return, entered the alley from the south. He had madc 
the trip through the alley only a few times before. 
There is testimony to show that at this time, when he 
entered the alley, he was going somewhere from five to 
eight miles an hour. As he started up the alley a child 
came running from a building on the right-hand side 
and across the path of the plaintiff’s car. Plaintiff tes- 
tified that the child was about five feet in front of him, 
and that he quickly turned the car to the left, toward 
the guy wire, which was then 12 feet in front of him, 
but which he could not at that time see, so as to pass 
around the child, and before he had opportunity to turn 
the car back to the right again the hub of the left-hand 
wheel ran upon the wire, and the delivery wagon was 
tilted up and turned over, thereby causing the personal 
injuries to the plaintiff upon which this suit is based. 

By the ordinances of the city, authorizing companies’ 
to place their poles in the streets and alleys of the city, 
it was provided that such poles and wire shall be so 
erected “as to in no manner interfere with the public 
use of the streets, alleys and sidewalks of said city,” 
and the franchise ordinance, under which the defendant 
company was authorized to maintain its poles and wires 
in the highways, provided that all poles should be placed 
“within or adjacent to the curb line of the street and 
in such manner as to not unnecessarily impede public 
travel, or unnecessarily interfere with the rights of ad- 
jacent owners or occupants.” 

The defendant introduced. testimony of men experi- 
enced in telephone construction, who testified, from their 


Vor. 109] SEPTEMBER TERM, 1922. 503 


Harris v. Central Power Co. 


expert knowledge on the subject, that the guy wire in 
question was necessary to support the pole to which it 
was attached, since the pole was the terminus of five 
clectric wires, and that a guy wire was necessary to re- 
lieve the strain of the pull of these wires upon the pole. 
They testified that the cross-arm on these poles was 
some six feet in length, and that it was necessary to place 
the pole out in the paving of the alley at a distance from 
the property line of the alley so that the cross-arm would 
not encroach upon or extend over private property. They 
testified, further, that it was necessary that the guy 
wire be in the same plane, or in a direct line with the 
electric wires attached to the poles, and, as the poles 
were some two and a half feet from the edge of the 
property line of the alley, that the guy wire must also be 
placed at the same distance from the alley line. Their 
testimony was to the effect that sometimes, where there 
is heavy traffic, a short pole is set so as to lean in the 
direction of and follow the guy wire, for the purpose 
of protecting the wire, and that also, in other instances, 
the guy wire is housed or boxed so as to protect people 
from coming in contact with it and receiving electric 
shock. Though it may be there is no testimony to refute 
the fact that the telephone poles and wires were con- 
structed according to the method generally approved by 
electrical engineers, still that does not conclude the 
question as to whether or not the placing of the guy wire 
in the alley, at the place and under the conditions in 
question, was negligence so far as it might unnecessarily 
interfere with or be an obstruction to the use of the 
alley by the public. The question of whether or not a 
wire so located interfered with the public use of the 
alley, or was dangerous to public travel thereon, or 
whether it was negligence on the part of the company 
to maintain the wire, as was done in this case, is a 
matter within the range of common knowledge and not 
a matter to be determined by experts alone. 

It seems to be argued that the necessity of placing the 
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poles away from the property line and out in the paved 
portion of the alley is a complete justification for: the 
location of the guy wire. 

The franchise ordinance contemplated that poles should 
be placed along the curb line. Where the curb line and 
the property line of the alley were one, it does not 
follow that the company had the right to place its poles 
and guy wires out in the paving at whatever convenient 
distance it found necessary in order that the cross-arms 
which it should use, in such lengths ag it should judge 
proper, should not extend over private property. There 
was nothing to compel the company to so place.its cross- 
arms as to extend over private property, even though 
it should place its poles at the edge of the alley. The 
engineers did not testify that the arms could not be 
made to extend from one side of the pole alone, a manner 
of construction not uncommon, though they did testify 
that to attach the five wires directly to the poles, one 
above the other, without the use of arms or brackets, 
would make it dangerous to men on the poles when 
working with the electric wires. There were no build- 
ings to interfere with the overhang of cross-arms on 
these poles, nor would the encroachment actually inter. 
fere with the use of adjacent property by the owners. 
The right to such encroachment the company had the 
ability to procure, if it should have found it necessary. 

It is manifest that the location of a pole in the paved 
portions of a street, being so easily seen, would not 
create the same danger to people using the street as 
would a bare wire located in the same place, for a wire 
is not, under all circumstances, an obvious obstruction. 
The placing of wires in the street must be done with 
reference to the possible use of the street by the people 
traveling thereon, and the company maintaining guy 
wires in the street must use ordinary care to see that 
no unnecessary danger is created thereby. In a number 
of cases it has been held that the placing of guy wires 
within the limits of the street, even though the wires 
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are placed outside of the paving or sidewalks, and at 
a place where people are not accustomed to travel, may 
be negligence on the part of the company, where the 
wires are not guarded or casings placed around them 
so as to make the obstruction obvious to view; and, where 
a person using the street in the night-time, and under 
circumstances where he could not see the wire, was in- 
jured, the company has been held liable. Canyon Power 
Co. v. Gober, 192 S. W. (Tex. Civ. App.) 802; Cumber- 
land Telephone & Telegraph Co. v. Lawrence, 271 Fed. 
89; Nessen v. City of New Orleans, 134 La. 455; Lafayette 
Telephone Co. v. Cunningham, 63 Ind. App. 136; Raines 
v. Hast Tennessee Telephone Co., 150 Ky. 670; Powmer- 
oule v. Postal Telegraph Cable Co., 167 Mo. App. 533. 

In the instant case the guy wire was located in the 
traveled portion of the street. The plaintiff was re- 
quired to act quickly in an emergency. What, to a 
quick glance, might appear to be an open way upon a 
paving laid out and intended for travel, was, in fact, 
a path dangerously obstructed by a slanting wire. The 
paving of the alley presented to him a place 20 feet 
wide in which to operate his car. He was only some 
12 feet from the wire as he attempted to turn out for 
the child. He testified that he could not see the wire, 
and the companion who was in the car with him testi- 
fied that he did not see the wire and did not know what 
had caused the car to turn over until after the acci- 
dent had happened. The plaintiff did not remember 
that he attempted to stop the car. Not having seen the 
wire, he would not have been called upon to do so. 
Had the wire been so open to view as to present a dan- 
gerous obstruction at a glance, the plaintiff, if traveling 
at the rate of speed testified to, should have been able 
to stop. We cannot say, under these circumstances, 
that as a matter of law the defendant was guilty of no 
negligence in maintaining the wire anchored in the pav- 
ing and over two feet from the edge thereof, in such close 
proximity to where it knew vehicles must pass, and 
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without, at least, some guard or boxing which would 
at once have made apparent the existence of the ob- 
struction. 

A case somewhat similar to the one here is that of 
Louisville Home Telephone Co. v. Gasper, 123 Ky. 128, 
9 L. R. A. n. s. 548, where a truck in the day-time ran 
onto an unguarded guy wire, placed in an alley 18 
inches from the side fence, and it was held that the 
question of whether or not the maintenance of the un- 
guarded wire, an obstruction not easily discernible, was 
negligence on the part of the defendant was a question 
for the jury. See, also, Unglaub v. Farmers Mutual Tele- 
phone Co., 39 S. Dak. 355. 

We believe that, under the facts as above related, the 
question of whether or not there was negligence on the 
part of the company in maintaining an uncovered guy 
wire, anchored in the paved way of the alley and two 
and one-half feet from the outside edge of the paving, 
cannot be determined as a matter of law, but was an is- 
sue for determination by the jury. 

The judgment of the lower court is therefore reversed 
and the cause remanded for further proceedings. 

REVERSED. 


STANLEY NAVRACEL, APPELLANT, Vv. CUDAHY PackKING 
COMPANY, APPELLEE. 


Firep DEcEMBER 30, 1922. No. 22198. 


1. Master and Servant: WorKMEN’s COMPENSATION AcT: ACTION 
FoR Lamacres. An employee, who comes within the provisions 
of the workmen’s compensation act and has not affirmatively 
rejected it in the maner specified by such act, is held to have 
surrendered any action for damages that might otherwise have 
accrued to him under the factory act (Comp. St. 1922, secs. 7690, 
7699), by reason of having been injured through machinery 
which was left unguarded by the employer, in violation of the 
factory act. | 
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WitruLt NrEGLIcENcE. Under the provisions of 
the werewionts compensation law, the fact that the employer 
may be found to be guilty of wilful negligence does not affect 
the question of the compensation which the employee may re- 
cover under the act, nor does it take the case from under the 
operation of the act. 


38 Erection. Where the employee is a minor, 
19 years of age, being of an age where he is legally permitted 
to work, and where the terms of the compensation law cover 
his case, he will be held to have elected to come under the 
act, where he does not reject it, and the remedies afforded him 
by the compensation law will be exclusive of those statutory and 
common-law remedies which he would have had, had he rejected it. 


APPEAL from the district court for Douglas county: 
CARROLL O. STAUFFER, JUDGE. Affirmed. 


Frank L. McCoy and Weaver & Giller, for appellant. 
Sears, Horan & Sears, contra. 


Heard before Morrissey, C. J., Rose and FLANsBurc, 
JJ., Repick and SHEPHERD, District Judges. 


FLANSBURG, J. 

This was an action by the plaintiff, an employee of 
the defendant Cudahy Packing Company, to recover dam- 
ages for personal injuries sustained as the result of the 
alleged negligence of the defendant company in failing 
to guard certain machinery housed in its plant. It ig 
not questioned but that the accident arose out of and 
in the course of the plaintiff's employment. The defense 
was that the plaintiff, as an employee who had not for- 
mally rejected the compensation law, came within its 
provisions, and that its remedies were exclusive as against 
any suit for damages against the.employer, based on neg- 
ligence for failure to comply with the factory act. The 
trial court entered judgment in favor of the defendant, 
and the plaintiff brings this appeal. 

By the provisions of the factory act (Comp. St. 1922, 
secs. 7690, 7699), every person operating a plant where 
machinery is used is required to provide guards. or 
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screens to protect employees from injury from shafting, 
gearing, etc., and any such person violating the provi- 
sions of the act is made “liable in damages to any per- 
son injured, as a result, thereof.” The factory act was 
originally enacted in 1911 (Laws 1911, ch. 67) and has 
been carried upon the statute books since, having been 
finally revised and amended in 1919. The workmen’s 
compensation law was originally enacted in 1913. Laws 
1918, ch. 198. 

It is the plaintiff’s contention that the factory act 
gives a specific right to damages, not affected by the 
compensation law; that the two acts are not inconsis- 
tent, but, if found to be inconsistent, the factory act, by 
the amendments and reenactment in 1919, was intended 
by the legislature, to the extent of the provisions em- 
bodied in the act, to work an implied repeal of provisions 
in the compensation law inconsistent therewith. 

The two laws are not inconsistent, though they could 
not, obviously, be applied at the same time to a given 
case. Either the factory act or the compensation law 
must govern. The compensation law is not a compul- 
sory law but is elective. It was enacted at a time when 
questions were being raised against compulsory compen- 
sation laws, that to require the employer to pay com- 
pensation for accidents happening to his employees 
where he was not at fault was taking his property with- 
out due process of law. Some of the courts sustained 
these objections to compulsory compensation acts and 
held, on that ground, that they were unconstitutional. 
Ives v. South Buffalo R. Co., 201 N. Y. 271, 34 L. R. 
A. n. s. 162. The elective Jaw was based upon another 
theory. It erected a statutory contract between all em- 
ployers and employees, falling within its terms, who 
should not affirmatively, in a specified manner, reject 
- the provisions of the act. By a failure to act the parties 
were presumed to have elected to come within the act 
and to have contracted with reference to it. The obli- 
gations, then, of the employer towards the employee, 
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under the compensation law, are in a sense contractual. 

That the compensation law was intended to govern 
exclusively the matter of compensation for injuries re- 
ceived by employees in the employment covered by the 
act is shown by its express terms. It provides that by 
the election of the parties to come under the act they 
shall be held to have surrendered their rights “to any 
other method, form or amount of compensation or de- 
termination thereof than” that which is provided by the 
workmen’s compensation schedule of awards. Comp. St. 
1922, sec. 3034. 

A case involving a very similar question to the one 
presented here is Hilsinger v. Zimmerman Steel Co., 193 
Ia. 708. That was a case where a general statute gave 
to a parent the express right to recover damages for in- 
jury to his minor son growing out of the negligence of 
such son’s employer. The question was whether or not 
the compensation act affected the parent’s rights under 
the general law. The court said: “The argument for 
the appellant is that the workmen's compensation act 
did not in terms repeal section 3471, and that its terms 
are not so repugnant to section 3471 that a repeal by 
implication should be found. To our minds, the question 
involved is not so much whether section 3471 has been 
repealed by implication, but whether the field of. its 
application has been circumscribed or reduced by the 
operation of the compensation act. Assuming that the 
purpose of the compensation act was to cover the entire 
field of hability for industrial injury, section 3471 could 
still be operative outside of that field.” The court in 
that case held that the minor employee, 18 years of age, 
came under the provisions of the compensation act, since 
he had not expressly rejected it, and that the remedies 
provided by that act were exclusive of any remedy to the 
parent under the general statute for damages. 

So it can be said here: The factory act is still oper- 
ative, unaffected by the compensation law, as to all em- 
ployees who do not come within the provisions of the 
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compensation law, either where the parties reject the 
compensation act, or where the employment or the acci- 
dent was one which was not covered by the compensation 
act. Compensation statutes of this character have gen- 
erally been held to be exclusive of all other remedies, 
by reason of a surrender of those remedies by the parties 
coming under the act. Shade v. Ash Grove Lime & Poré- 
land Cement Co., 92 Kan. 146; Menter Co. v. Brock, 147 
Minn. 407; C. J., Workmen’s Compensation Acts, sec. 156. 

Plaintiff argues that the failure to guard machinery, 
in violation of the factory act, is wilful negligence on 
the part of the employer, and claims, where injury results 
from such conduct, that the occurrence does not con- 
stitute an accident, within the meaning of the compen- 
sation law. In the case of McCarthy v. Village of Ra- 
venna, 99 Neb. 674, such a olation was held to consti- 
tute gross negligence. 

The plaintiff lays particular stress upon the decision 
in Adams v. Iten Biscuit Co., 63 Okla. 52, where the court, 
in passing upon the general constitutionality of a work- 
men’s compensation law, declared. “A wilful or in- 
tentional injury, whether inflicted by the employer or 
employee, could not be considered accidental and there- 
fore is not covered by the act.” The facts in that case, 
however, did not show anything but ordinary negligence 
on the part of the employer, so that the statement of 
the court was only general, not being applied to any par- 
ticular state of facts. There is a distinction between 
an employer causing a wilful or intentional injury, and 
being guilty of wilful or gross negligence, which negli- 
gence results in an injury, and we take it that the court, 
in making the general statement, had in mind that dis- 
tinction. An employer could not, of course, be protected 
by the provisions of the compensation act where he in- 
‘tentionally inflicts an injury upon an employee. Such 
an injury could hardly be said to be one which would 
be incidental to the employment, or one which would 
arise from the operation of the employer’s business. 
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Some of the compensation laws have a _ provision 

whereby an employer is made to pay an additional award 
where the injury is the result of his wilful or gross neg- 
ligence. See note, Ann. Cas. 1916A, 787. In one of 
those cases (Sciolu’s Case, 236 Mass. 407) a violation of 
a safety appliance law by an employer has been held 
not to constitute “wilful misconduct,” within the mean- 
ing of the compensation act in that state. However that 
may be here, it is unnecessary to decide that question 
in this case, for, under the Nebraska law, there is no 
provision awarding a different amount of compensation 
to an employee who is injured through the wilful or 
gross negligence of the employer than the award allowed 
him in the case of any other accidental injury. 
- It is argued, since the plaintiff in this case was a 
minor, being of the age of 19 years, and since an em- 
ployee is brought under the provisions of the compen- 
sation Jaw in a manner which is contractual, that the 
minor’s contract, being a voidable one only, is not 
binding upon him, and ‘that he may elect at any time 
whether to be bound by the provisions of the law ov 
to resort to other statutory or common-law remedies 
cutside of the compensation law. In one case Moore 
ze. Hoyt, 116 Atl. (N. H.) 29, such has been held 
to be true. That question, however, must be controlled 
largely by the particular terms of the Nebraska statute. 
That the statute was intended to cover minor employees, 
who are legally permitted to work, is shown by its pro: 
visions. By the statute (Comp. St. 1922, sec. 3038) the 
term “employee” is defined to cover: “Every person in 
the service of an employer, including minors who are 
legally permitted to work under the laws of the state.” 
And section 3055, Comp. St. 1922, provides, in case of 
an injury to a minor, when any right or privilege accrues 
to him under the act, he may institute a” proceeding 
through his guardian or next friend. 

Where a minor is employed who is under the age at 
which minors are legally allowed to be employed under 
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the statutes, the contract of employment is in direct 
violation of law, and the minor cannot be presumed and 
held, by such a contract of employment, to have sub- 
mitted himself to the provisions of the compensation act. 
New Albany Box & Basket Co. v. Davidson, 189 Ind. 57, 
and cases therein cited. But where the minor is above 
that age and is of an age where he is legally permitted 
to work, and where by the provisions of the law it is 
shown that he was intended to be bound by the provi- 
sions of the act where he does not reject it, it is held. 
in the absence of any rejection of the act by him in 
compliance with the provisions thereof, that he comes 
within it, and that the remedies afforded him by it are 
exclusive of those statutory and common-law remedies 
which he is presumed to have surrendered. Young v- 
Sterling Leather Works, 91 N. J. Law, 289; Gilbert v. 
Wire Goods Co., 233 Mass. 570; Hartman .v. Unexcelled 
Mfg. Co., 93 N. J. Law, 418. 

Our conclusion is that the plaintiff in this case not 
only came within the provisions of the workmen’s tom- 
pensation law and that he was bound thereby, but that 
the remedies afforded him under that law were exclusive 
of his right to bring an action for damages based upon 
the provisions of the factory act. 

The judgment of the trial court is therefore 

AFFIRMED. 


The following opinion on motion for rehearing was 
filed May 26, 1923. Rehearing denied. 


Heard before Morrissey, C. J., Letron, Ross, Dean, 
Day and Goon, JJ., Burron, District Judge. 


LETTON, JJ. 

The question involved being of much importance, argi- 
ment was allowed, and has been had, upon a motion for 
rehearing. The former opinion is reported, ante, p. 506. 
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We have reexamined the question and are confirmed in 
the views expressed therein. In some states special pro- 
visions are made in the compensation laws for such cases, 
but here the legislature has left room for such remedial 
legislation, the need of which was not foreseen. 

In England, where the injury was caused by the per- 
sonal negligence or wilful act of the employer, or some 
person for whose default the employer is liable, the em- 
ployee may, at his option, either claim compensation or 
sue for damages, and if within the time limited in the 
compensation law the employee bring an action to re- 
cover damages, and it is determined that the employer 
is not liable in such action, but that he would have been 
liable to pay the compensation, the action shall be dis- 
missed, but the court may proceed to assess such com- 
pensation, and may deduct therefrom the costs caused 
hy the plaintiff suing for damages. Eng. St., 6 Edw. VII, 
ch. 58; Workmen’s Compensation Appeals (Eng.) 1912, 
1913, pp. 29, 34. In Illinois the statute expressly pro- 
vides: “When the injury to the employee was caused by - 
the intentional omission of the employer to comply with 
statutory safety regulations, nothing in this act shall af- 
fect the civil liability of the employer.” Ann. St. [ll 
1913, sec. 5451. In Wisconsin and other states increased 
compensation is provided for. Cases having a bearing 
on the question involved are: Knoll v. Shaler, 192 N. 
W. (Wis.) 399; Smith v. Western States Portland Ce- 
ment Co., 94 Kan. 501; Helme v. Great Western Milling 
Co., 43 Cal. App. 416; Patten v. Aluminum Castings Co., 
105 Ohio St. 1; Toledo Cooker Co. v. Sniegowski, 105 
Ohio St. 161. 

By failing to signify his election not to come under 
the provisions of the compensation act, the employee sur- 
renders his right “to any other method, form or amount 
of compensation, or determination thereof, than as pro- 
vided in part IT of this article.’ Comp. St. 1922, sec. 
3034. 

The reenactment of the factory act, slightly changed,, 
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in 1919, in the compilation of the Civil Administrative 
Code, did not evidence any intention to narrow the com- 
pensation act. It would probably be wise to enact that 
an employer who is guilty of a wilful or negligent viola- 
tion of a specific provision for the safety of his workmen 
prescribed by statute should be liable to an action for 
damages for such negligence, and that the injured em- 
ployee should have his election whether he would sue, or 
rely on his right to compensation; but, as the law now 
stands, we adhere to the opinion that the only right of 
recovery is under the provisions of the workmen’s com- 
pensation act. 
Motion for rehearing 
OVERRULED. 


CHARLES MARKIBWICZ V. STATE OF NEBRASKA. 
Firep Decemner 30, 1922. No. 22681. 


1. Criminal Law: INTERPRETER. In a prosecution for murder, where 
it is suggested to the court that the defendant did not under- 
stand the English language and desired an interpreter to ia- 
terpret to him the evidence of the various witnesses as it was 
introduced and the things said and done at the trial, and where 
the court appointed an interpreter for that declared purpose, who 
was admittedly competent, held, that there was no affirmative 
duty on the part of the court to watch over and require the 
interpreter to translate to the defendant all that was being said. 


Where the defendant, furnished with such an 
interpreter makes a showing after conviction that the inter- 
preter did not interpret to him the testimony of the witnesses, 
and that he did not understand what transpired during the 
trial, and where he has had a fair opportunity, as he does 
have when such interpreter is furnished, to apprise himself 
as to the course of the testimony, so as to enable him, through 
his attorney, to properly cross-examine and reply to the wit- 
nesses, and where the witnesses are called and testify ia 
his presence, it cannot be said that he has not been legally 
confronted by such witnesses, as is required by the Constitu- 
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tion of this state, from the mere fact that he has failed to 
understand them. 


WItNEsseS: FerperaL Guaranty. The guaranty found 
in the fedéral Constitution, that persons accused of crime shall 
be confronted by the witnesses against them, applies to prose- 
cutions in the federal courts only, and not to those in the state 
courts. 


: Insrguctions: Fansus in Uno, Fatsus In OMNBus. 
Where the condition of the testimony is such as to justify and 
require the giving of an instruction, based upon the maxim 
“Falsus in uno, falsus in omnibus,” the court should give it. 
Such an instruction is, however, not required in all cases, but 
only where, from the evidence, the jury may be justified in 
believing that a witness has wilfully and corruptly testified to 
a falsehood, and, further, where the same witness has testified 
as to some other material issue in the case than that upon 
which he is directly impeached. 


: Duty or CoMPLAINANT. Where a defendant 
predicates error on the refusal of the court to give such an 
instruction, it is incumbent upon him to specifically point out 
that there is su-h a peculiar condition in the record as to 
warrant the inst: action, and to designate to what material tes- 
timony he believes the maxim should have been applied. 


CauTIonarRy Instruction. An instruction, warning the 
jury to exercise greater care in weighing the testimony of 
police officers and detectives, is not rendered erroneous where 
the court adds: “This does not mean, by any means, however, 
that such officers should necessarily be disbelieved, but only that 
in weighing their testimony such caution as above described 
should be observed.” 


Instructions. Other instructions examined, and held 
to be free from prejudicial error. 


Evidence examined, and held sufficient to support the verdict 
of murder in the first degree. 


Error to the district court for Douglas county: ALEX- 


ANDER C. Troup, JuDGE. Affirmed. 


Jamieson, O’Sullivan & Southard and Irvin Stalmaster, 
for plaintiff in error. 


Clarence A. Davis, Attorney General, and C. L. Dort, 


contra. 
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Heard before Morrissey, C. J., Lerron, DEAN and 
Frianspure, JJ., ReDICK and SHEPHERD, District Judges. 


FrLanssure, J. : 

The defendant was convicted of murder in the first 
degree and sentenced to life-imprisonment. He inter- 
posed the plea of self-defense. It is his contention that 
the evidence shows the killing took place upon a sudden 
quarrel, and does not, in any event, justify a conviction 
of any greater offense than manslaughter. 

The defendant was a Polander, having been born in 
Poland, Russia, and could speak very little in the Eng- 
lish language. On December 17, 1921, he went to the 
barber shop of deceased, in Omaha. The deceased offered 
to sell him a drink. Defendant stated that he had a 20- 
dollar bill only. This the deceased offered to change for 
him. The defendant took a drink of whisky, for which 
it was agreed he should pay 50 cents. The deceased took 
the bill, but. refused to return any change, saying that 
the defendant could take the balance out in drinks. After 
a time both parties left the barber shop. The deceased 
went to a soft-drink parlor a few doors away. The de- 
fendant, some 15 or 20 minutes later, entered the soft- 
drink parlor. There is evidence to show that just before 
entering he drew an automatic revolver, and that as he 
entered the door with the revolver in his hand he said, 
“T kill,” and mumbled something further which the wit- 
ness could not understand. There were a number of 
people in the soft-drink parlor, most of them Russians, 
and who could not converse well in the Polish language. 
The defendant was a foreigner among them. When he 
entered the room the deceased was standing about half- 
way back toward the further end of the room, the room 
being about 60 feet in length, and was eating a sand- 
wich at the counter. He was unarmed. There is eyi- 
dence to show that when the defendant approached with- 
in some eight or ten feet of the deceased he said some- 
thing about wanting his money and immediately began 
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firing. Three shots were fired in the room. Two of the 
bullets thus fired were found lodged in the wall, beyond 
where the deceased was at that time standing, and each 
of them struck at a height of about seven feet from the 
floor. As the first of the three shots was fired the de. 
ceased doubled up, throwing both hands to his stomach, 
and then turned and ran towards the back door.. He was 
followed by defendant some four or five feet distant be- 
hind him. Back of the building these two were heard 
scuffling, but there is no eye-witness, other than the de- 
fendant, as to what took place there. Four more shots 
were fired during that time. Shortly afterwards the de- | 
fendant appeared in the doorway, being pushed by the de- 
ceased, who was holding the right hand of the defendant, 
which hand held the revolver. The revolver, a 25-caliber 
automatic, was taken from the defendant and a box of 
cartridges was found upon his person. The deceased was 
helped into the room and placed upon the floor, where he 
soon expired. It was found that he had been struck by 
four bullets; one, as if shot partly from the front, entered 
deceased’s abdomen a little left of the navel, and took a 
downward course, lodging in the groin; another entered 
his left side about midway between the hip and the 
shoulder and a little towards his back, this passed 
through his body, penetrating the stomach and liver; 
another, as if shot from a position to the left of the de- 
ceased, passed through his left arm and grazed, but did 
not enter, his body; and still another struck him near 
the left cheek-bone and came out near his left ear. The 
defendant, after the shooting, was made to sit in a chair. 
He said, “That man is no good.” He was later taken to 
the police station, where, it is said, he was asked why he 
had killed the deceased, and he shrugged his shoulders 
and answered: “What for he took niy $20.” 

The defendant’s testimony was that he carried the re- 
volver because he was afraid to leave it at home where 
his’ ‘children might get it. He related the altercation 
with the deceased at the barber shop, much as described 
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by the state’s witnesses, but his testimony is that, when 
he entered the soft-drink parlor and approached the de- 
ceased and asked for his money, the deceased struck and 
began fighting him, and that during that struggle de- 
fendant loaded his revolver and shot into the floor and 
then into the ceiling, not attempting to hit the deceased, 
that he followed the deceased through the back door of 
the building where the struggle continued, the deceased. 
continuing to strike him and he shooting in self-defense, 
all the time fearing that the deceased was about to take 
his life. There is a conflict of testimony as to whether 
the defendant appeared to have received any bruises dur- 
ing the struggle. Some of the state’s witnesses said that 
his face was bleeding when he reentered the room after 
the struggle, and that his clothes were torn, and his eye 
bruised, as if he had been struck there. Other witnesses 
denied these facts. 

The jury believed the testimony of the state’s witnesses 
as to the nature and character of, the attack made by 
the defendant, and, without further detailing the testi- 
mony, except as above outlined, though we have carefully 
exaniined it, we feel that there can be no question but 
that the evidence is sufficient to support the conviction 
of murder in the first degree. The testimony on behalf 
of the state shows a quarrel, a separation of the parties, 
and an interval of some 15 or 20 minutes, in which the 
defendant was thinking over his grievance. There is 
enough to show a deliberate, premeditated determination, 
actuated by the spirit of revenge, on the part of the de- 
fendant, to take the law into his own hands, and, should 
the deceased continue to wrong him in refusing to return 
the money, to take the deceased’s life. 

The defendant did not speak or understand the English 
language, and assigns as a ground of error that the testi- 
mony of the various witnesses, as it was introduced, was 
not interpreted to him, nor the statements of court and 
counsel explained to him during the progress of the trial, 
and that his trial was, therefore, conducted in violation 
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of the Constitution of the United States and of the state 
of Nebraska, in that he was not legally confronted with 
the witnesses against him. 

At the commencement of the trial suggestion was made 
that the defendant did not understand the English lan- 
guage, and that he should be furnished an interpreter 
to interpret the evidence as given and to explain the 
things said and done during the proceeding. The court 
thereupon appointed an interpreter, who was admittedly 
competent, and who was the person selected by the. de- 
fendant himself. This interpreter sat throughout the 
trial at the side of the defendant. After conviction the 
defendant, in support of a motion for a new trial, pre- 
sented an affidavit, setting forth that he did not under- 
stand the testimony of the witnesses, nor the various 
steps taken and things done during the trial, and that the 
interpreter had not interpreted nor explained any of 
these things to him.. While the defendant was upon the 
witness-stand himself, however, the interpreter did serve, 
and translated all questions put and answers given. 

There is no provision either in the Constitution or 
statutes of this state, which expressly provides that the 
court shall see to it that all testimony given in a crim- 
inal trial shall be interpreted to the accused in language 
that he understands. Though it is the duty and province 
of a court to see that a witness comprehends all ques- 
tions asked, in order that such questions may be an- 
swered understandingly, and must provide an interpreter 
for that purpose where, in the court’s discretion, one is 
necessary, that rule does not satisfy the quwre of whether 
or not the court is required to furnish an interpreter to 
interpret to the defendant all of the testimony of the 
various witnesses as it is given during the trial. Livar 
v. State, 26 Tex. App. 115. 

The defendant bases his claim, that the court was 
bound to see that all the testimony was interpreted to 
him as it was introduced, entirely upon those provisions 
in the state and federal Constitutions which declare that 
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the defendant in a criminal ease shall have the right to 
be confronted with the witnesses against him. The guar- 
anty found in the federal Constitution, that persons ac- 
cused of crime shall be confronted by the witnesses 
against them, applies to prosecutions in the federal 
courts only, and not to those in the state courts. West v. 
Louisiana, 194 U. S. 258; 16 C. J. 836, sec. 2112. 

The defendant argues that he is not confronted with 
the witnesses in the legal sense of that term, where he is 
not made to understand their testimony as it is given. 
In Mattox v. United States, 156 U. 8. 287, it is said: 
“The primary object of the constitutional provision in 
question was to prevent depositions or ew parte affidavits, 
such as were sometimes admitted in civil cases, being used 
against the prisoner in lieu of a personal examination 
and cross-examination, of the witness in which the ac- 
cused has an opportunity, not only of testing the recol- 
lection and sifting the conscience of the witness, but of 
compelling him to stand face to face with the jury in 
order that they may look at him, and judge by his de- 
meanor upon the stand and the manner in which he 
gives his testimony whether he is worthy of belief.”. 

Though the court must accord the defendant full op- 
portunity to obtain all the benefit of this constitutional 
right and, to that end, to understand the testimony of 
the witnesses against him, so that a proper cross-examina- 
tion may. be had, we know of no affirmative duty de- 
volving on the court to see that the defendant does have 
interpreted to him everything that is said and done, as 
it occurs, during the progress of the trial. The court in 
this case surely performed its full duty of preserving to 
the defendant his rights in that regard by appointing 
the interpreter selected by the defendant, an interpreter 
who was admittedly competent, and who was appointed 
for the declared purpose of interpreting and explaining 
to the defendant all of the things said and done during 
the trial. The defendant and his attorney were furnished 
the means by which the defendant could be fully apprised 
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with knowledge of the proceedings and the course of the 
testimony, and it was for them to determine how far 
they should avail themselves of the services of the inter- 
preter furnished. The defendant having been actually 
confronted by the witnesses face to face as they gave 
their testimony, and having been given the means and a ° 
fair opportunity to understand what they said, and of 
preparing himself, through his attorney, to have the wit- 
nesses properly cross-examined, certainly has been denied 
no constitutional right, from the mere fact that the 
court did not, as the evidence was introduced, watch over 
and require the interpreter to constantly translate to the 
defendant all that was being said. See Ralph v. State, 
124 Ga. 81, 2 L. R. A. n. s. 509; Regina v. Yscuado, 6 
Cox’s Crim. Law (Eng.) 386. 
Error is predicated on the refusal of the trial court to 
give an instruction tendered by the defendant, based 
upon the maxim “Falsus in uno, falsus in omnibus.” The 
form of the instruction tendered is not questioned. It 
advised the jury that, should they believe from the evi- 
dence that any witness in the case had wilfully testified 
falsely as to any material facts in the case, then they 
were at liberty to disregard all of the testimony of any 
such witness, save such testimony as they might find 
corroborated by the testimony of other credible wit- 
nesses. 
Where the condition of the testimony is such as to 
require the giving of such an instruction, it has been‘ 
held that the refusal of the court to give it, when prop- 
erly tendered, is reversible error. Barber v. State, 75 
Neb. 543; Titterington v. State, 75 Neb. 153. And see 16 
C. J. 1017, sec. 2442. The evidence to which the instruc- 
tion was particularly applicable im the cases just cited is 
not discussed in the opinions. It is only stated there that 
there was a serious conflict in the testimony as between 
certain witnesses. We do not believe in every case, where 
there is merély a conflict of testimony, that the court is 
required to give the instruction in question. In most of 
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the decisions, where the refusal to give the instruction has 
been held reversible error, there was certain direct evi- 
dence to show that some witness had wilfully and cor- 
ruptly testified, either by contradictory statements made 
by. himself while on the witness-stand, or where his testi- 
mony was impeached by other witnesses who testified to 
the making of such contradictory statements made by him 
elsewhere. Reynolds v. State, 196 Ala. 586; Plummer v. 
“State, 111 Ga. 839; Owens v. State, 80 Miss. 499; State v. 
Dwire, 25. Mo. 553. Of course, in many cases the con- 
flict between the testimony of certain witnesses is alone 
sufficient to show that one of the witnesses has wilfully 
sworn to a falsehood. 

Where the defendant bases error on the refusal to give 
such an instruction, he must, by his bill of exceptions, 
show that the peculiar condition of the testimony re- 
quired the giving of it. State v. Allen, 111 La. 154. 

Where the testimony is such as to show that a particu- 
lar witness has wilfully and corruptly testified falsely to 
certain particular matters, and has also given testimony 
on certain other material issues in the case, upon which 
he has not likewise been directly impeached, it is plain 
that such an instruction would be of particular benefit 
to the opposing party. It is obvious, however, that such 
an instruction would not be applicable to every case 
where there is a conflict between the testimony of a wit- 
ness on one side, and the testimony of a witness on the 
other, for, though there be evidence to show that a certain 
witness has testified falsely on a particular issue, still, 
if his testimony is confined to that issue and he has not 
testified to other material facts in the case, upon which 
he is not, to the same degree, directly contradicted or 
impeached, then, should the jury disbelieve him as to the 
testimony which he has given, they would not be called 
upon to disregard his testimony on some other issues, for 
there would be no such testimony in the record to disre- 
gard. In the absence of such a peculiar condition of the 
testimony, requiring the giving of the instruction, it 
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would, if given, be of no additional aid to the jury or 
benefit to the accused, where the jury is given the full and 
general instruction covering their right and power to 
weigh testimony, and to act as sole judges of the credi- 
bility of witnesses. Such a general instruction was given 
in this case. ; 

In Milton v. Holtzman, 216 8. W. (Mo. App.) 828, the 
Missouri court has gone so far as to lay down the rule. 
that, in any case, “Such instruction is ‘nothing more 
than an affirmative declaration of the power possessed 
by the jury in determining the credibility of witnesses.’ 
State v. Barnes, 274 Mo. 625. And it may well be pre- 
Sumed that a jury will not hesitate to exercise that 
power, if the circumstances warrant it, without being 
specifically told that they may do so.” See, also, Thomp- 
son v. Portland Hotel Co., 209 Mo. App. 476; State v. 
Barnes, 274 Mo. 625; State v. Banks, 40 La. Ann. 736; 
State v. McDevitt, 69 Ta. 549. 

It is true that there was a direct and serious conflict 
in the testimony in this case between that of the defend. 
ant and that offered by the state’s witnesses relating to 
the main issues in controversy. It is manifest from a 
reading of the record that either the defendant or the 
state’s witnesses testified to a falsehood, but, viewing the 
testimony of the state’s witnesses alone, there is little 
substantial contradiction among them. The defendant’s 
counsel, let us emphasize, does not point out in his brief 
any particular testimony on the part of any“of the 
state’s witnesses to which he wishes to apply the maxim. 
In oral argument he did mention the testimony of the 
15-year-old boy, who testified that he saw the defendant, 
about 100 feet from the soft-drink parlor, after having 
left the barber shop, go up the street in the direction of 
the defendant’s home, and that he saw him return in 
about 10 minutes. This boy also was the witness who 
testified that the defendant drew his gun from his pocket 
just before entering the soft-drink parlor. No witness 
corroborates the boy in either of these particulars, and 
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the defendant contradicts him in both. Counsel argues 
that the boy’s story that the defendant went home and 
returned is unbelievable, for the defendant’s home was 
17 blocks away and defendant could not have made the 
trip in the time specified by the boy. The boy, however, 
could easily have been mistaken as to the lapse of time, 
and, moreover, he did not attempt to testify as to where 
the defendant had gone, simply that he went up the 
street and later returned. There is nothing to show 
that the boy purposely testified to a falsehood, unless 
the jury should believe the defendant’s statements made 
in contradiction to him, and, if the jury did so believe 
them, the boy’s testimony would have been disbelieved 
in one particular as much as the other, the matter rest- 
ing entirely upon the general question of the credibility 
of the two respective witnesses. Defendant’s counsel, 
aside from what has just been mentioned, does not point 
out that any particular witness testified falsely, and that 
there was evidence to show that his testimony was wil- 
fully and corruptly given upon that issue, and that such 
witness also gave testimony upon some other material 
issue in the case than that upon which he was impeached 
and which might have been disregarded by the jury under 
the instruction asked for. We therefore do not see but 
that the general instruction given by the court, advising 
the jurors as to their power to weigh the testimony and 
determine the credibility of the witnesses, adequately 
covered the requirements of the case. 

The court gave a cautionary instruction to the jury, 
warning them to exercise a greater care in weighing the 
testimony of police officers and detectives because of the 
natual and unavoidable tendency of such persons to 
procure and remember only such testimony as would be 
against the defendant. The defendant complains of this 
instruction for the reason that the court added: “This 
does not mean, by any means, however, that such officers 
should necessarily be disbelieved, but only that in weigh- 
ing their testimony such caution as above described 
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should be observed.” The instruction, as we view it, is 
entirely proper. The instruction is only intended to be 
cautionary, and the additional clause only makes that 
the more “'oasr. To hold the converse of what was added 
to be true would be to utterly destroy and set at naught 
that particular kind of testimony. 

Defendant assigns error on the ground of the refusal of 
the court to give an instruction tendered by him cover- 
ing the matter of self-defense. By other instructions 
given by the court, that defense was fairly and adequately 
covered. It is claimed, however, that the instruction 
given by the court was not proper as not being based 
upon any reasonable theory of the evidence actually ad- 
duced at the trial, and was inconsistent. The instruc- 
tion was as follows: 

“EHven though you should believe from the evidence 
that the deceased kept some money of defendant to which 
the defendant was entitled, as claimed by him, yet should 
you further believe from the evidence beyond a reagon- 
able doubt that thereafter the defendant sought out the 
deceased and shot and killed him at a time and under 
circumstances when the defendant had no reasonable 
apprehension of immediate and impending serious injury 
to himself, and did so from a spirit of retaliation or re- 
venge for the purpose of punishing the déceased for 
the alleged wrong done him in keeping his money, then 
the defendant cannot avail himself of the law of self- 
defense and you should not acquit him on that ground 
no matter how great the danger or imminent the peril 
to which defendant may have believed himself to have 
been exposed during the affray.” 

There was certainly a sufficient basis for the instrue- 
tion in the evidence, and, in view of the evidence on be- 
half of the state upon which the instruction is premised, 
the final clause could only have referred to the affray 
which followed the defendant’s initial attack. In view 
of other instructions on the law of self-defense and the 
condition of the evidence, the instruction could not have 
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been misleading, though not as clearly worded as it 
might have been. 

A life sentence is perhaps a severe penalty in this 
ease. The defendant, a poor laboring man, was subjected 
to the greatest provocation. The little money that he 
had was being wrongfully withheld by the deceased, 
whether or not with the intent of depriving him of it, at 
least for the purpose of tantalizing and enraging him. 
The defendant’s mind became obsessed with the idea as 
evidenced by his demand: “Give me the rest of that 
back; I got childs and my woman was killed and I have 
to work for my childs.”’ But the penalty is the minimum 
for the offense of which he was found guilty, and the 
court is without authority to reduce it. 

The judgment of the lower court is therefore 

AFFIRMED. 


OmaHa & Councit BLurrs Street Rartway CoMPANY, 
APPELLANT, V. Mrs. PEDER JOHNSON, APPELLEE. 


Firep December 30, 1922. No. 23094. 


1. Evidence: Cause or DeatH: Proor. In a case under the work- 
men’s compensation law, brought to recover compensation for 
the death of plaintiff’s intestate, the medical certificate of death, 
which is made out by the physician last in attendance, in the 
manner prescribed by section 8233, Comp. St. 1922, is incom- 
petent when offered as proof of the cause of death as shown by 
recitals contained therein. 


2. Master and Servant: ComMPENSATION: Cause oF DEATH: BURDEN 
or Proor. In order that plaintiff recover under the workmen’s 
compensation law for accidental death of an employee, the bur- 
den of proof is upon her to show with reasonable certainty that 
the death was proximately caused by the alleged injury. 


3. : Cause or DeatH: Proor. Where an employee, 67 years 
old, was struck by an automobile and sustained an injury to 
bis head and to his arm and side, the nature and extent of 
which injuries are not clearly disclosed by the evidence, and 
where it is shown he was never able to work after the accident 
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and was troubled with headache and dizzy spells, and about three 
years after the accident afflicted with insanity, and where such 
person survives the injuries for three years and approximately 
two months and then dies, held, where no medical testimony 
was introduced to show the cause of his death, and no showing 
of the manner of his death or of the symptoms or conditions 
which especially manifested themselves at the time of his death, 
that the evidence was insufficient to show by inference alone, 
arising from the facts ‘proved, that the death was the result 
of those injuries. 


' Apppat from the district court for Douglas county: 
CARROLL O. STAUFFER, JUDGE. Reversed. 


John L. Webster and R. B. Hasselquist, for appellant. 
Gray & Brumbaugh, contra. 


Heard before Morrissey, C. J., Rost, Day and FLAnNs- 
BURG, JJ.. SHEPHERD, District Judge. 


FLANSBURG, J. 

This was an action to recover compensation under the 
workmen’s compensation law. It was based upon the 
claim that the plaintiff's husband, an employee of the 
defendant company, sustained injuries in an accident oc- 
curring to him in the course of and growing out of his 
employment, of which injuries he died. The trial court 
awarded compensation to the plaintiff, and the defendant 
appeals. 

Defendant contends that the evidence is insufficient 
to show that death resulted from the injuries complained 
of. 

Plaintiff’s intestate, Peder Johnson, had been in the 
service of the defendant street railway company for a 
long number of years. At the time of the accident he 
was 67 years old, and, although in good health, he had 
the appearance of age, was small, thin and stooped. The 
company had continued him in service as a night watch- 
man. It was at that time building a new car barn, some 
of the material of which occupied portions of the street, 
and Mr. Johnson was given the duty of watching this 
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property at night and of placing lanterns in the streets 
to warn against danger. At about 6:30 in the evening 
of December 6, 1918, Mr. Johnson, while upon the street 
adjacent to the defendant’s properties, which it was his 
duty to guard, was struck by an automobile. He received 
an injury to the upper part of his head, the extent and 
location of which are not exactly shown; it does appear 
that some stitches were taken; his side and his arm 
were also hurt, but the nature of these injuries is also 
not described. He was helped to his home and, with 
assistance, was able to walk. When he arrived home he 
was seated in a chair. He complained that his head 
hurt him. Twelve days later a numbness developed in 
his right arm and right leg and he lost the power to 
move them. He was then taken to a hospital where he re- 
mained for 15 days. The paralysis of his right arm and 
leg later became better, though there was never a com- 
plete recovery. He was able to walk and, in visiting 
the neighbors, it is shown, he at one time fell in ascend- 
ing the steps to their house. After the accident the 
plaintiff’s testimony is that he was “very nervous,” and 
that he continued to have headaches and dizzy spells. In 
October, 1921, almost three years after the accident, an 
insanity complaint was filed against him by his wife, 
and he was taken to the county hospital for a while and 
later again removed to his home. On February 3, 1922, 
three years and approximately two months after the 
aceident, he died. 

Though it. appears that he had medical attention im- 
mediately after the accident and was attended by physi- 
cians throughout this period of time until his death, and 
that he had an attending physician, Dr. John Simpson, 
at the time of his death, no one of these physicians was 
called to testify, either as to the extent, nature or kind 
of injuries sustained; or as to the cause of the temporary 
paralysis or insanity, and there is no testimony as to 
the cause of his death. It is not shown how or in what 
manner he died, nor what were the symptoms which 
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especially manifested themselves at that time nor for a 
time previous, nor whether or not there was any apparent 
immediate cause of death. He died at the age of 70 
years. The defendant company paid compensation for 
disability throughout the entire period from December 
6, 1918, until the date of the death of Mr. Johnson. It 
takes the position here that plaintiff has not shown that 
death resulted from the injuries complained of. 

In this case the burden was upon the plaintiff to show 
with reasonable certainty that death was proximately 
caused by the injury. This proof must be by substan- 
tive evidence, leading either to the direct conclusion or 
legitimate inference that such was the fact. It is the 
plaintiff’s contention, since the injuries are disclosed and 
since disability is shown to have continued from the time 
of the injury until death occurred, that nothing more 
need be proved, and that an inference arises that death 
was the result of that injury. 

The defendant, on the other hand, introduced, over 
objection, the medical certificate of death, made out in 
accordance with the provisions of our statute (Comp. 
St. 1922, sec. 8233) by the deceased’s physician last in at- 
tendance, which certificate by the statute is required to 
disclose the cause of death and must be filed before a 
burial permit can be issued. And by this certificate 
the defendant attempted to show by the recitals therein 
that the cause of death was one entirely distinct and 
apart from the injuries. Such a certificate, however, 
though filed publicly with the registrar, is not a public 
record entitled to be introduced as independent evidence 
in such a case as this. It is filled out by the attending 
phyisician in an ex parte manner, without a hearing and 
without the right of parties interested to cross-examine. 
In’ a controversy betwen individuals, where the cause of 
death is a material issue, such certificate has no direct 
evidentiary value on that issue, and its recitals must be 
disregarded by this court. Lowisville R. Co. v. Ray- 
mond’s Admr., 1385 Ky. 738, 27 L. R. A. n. 8. 176; Buffalo 
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Loan, Trust & Safe-Deposit Co. v. Knights Templar & 
M. M. Aid Ass’n, 9 N. Y. Supp. 346; Davis v. Supreme 
Lodge, K. of H., 165 N. Y. 159; 17 C. J. 1306, sec. 169. 
Can we, then, without any further evidence as to the 
cause of the death of plaintiff’s intestate, by inference 
assume that death resulted from the injuries sustained 
three years and two months previously? Where an injury 
is sustained and death immediately results, an inference 
that the injury was the cause of death may arise without 
anything further to show it, but as the period of time 
increases between the time of injury and the date of 
death that inference must necessarily weaken according 
to the length of time which ensues. The plaintiff’s in- 
testate survived the injuries for three years and two 
months. It is certain that if his death was the result 
of the injuries complained of his attending physician 
could have testified to that fact. If the injuries caused 
the death, why did not death come within the time ordi- 
narily ensuing after injuries of such a sufficient char- 
acter? As the plaintiff’s intestate had survived the in- 
juries for over three years, then what should cause his 
death at that time, rather than earlier? Was his insanity, 
which came almost three years after the accident, the re- 
sult of these injuries? He was a man who had lived 
out the average expectancy of life. Was his death caused 
by his injuries or by the ills which human flesh ig heir 
to and which appear in more abundance at the age of 
70? Without something more in the record than we find, 
we cannot say. The evidence here does not give that as- 
surance for decision which should support the judgment 
of a court. The plaintiff must not merely ask the court 
to guess that the original injury was the cause of death, 
nor merely that it is probable it was, but she must either 
prove it by evidence or by legitimate inference to be 
drawn from the facts which are actually made to appear. 
Without any testimony other than what we have out- 
lined above, we do not believe that the plaintiff’s case 
can be sustained. The burden was upon the plaintiff to 
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remove the case beyond the realm of speculation and con- 
jecture before she could be allowed to recover. The eyvi- 
dence is insufficient to support the judgment. 
The judgment of the lower court is therefore reversed 
and the cause remanded for further proceedings. 
REVERSED. 


F. T. JOHNSON, APPELLEE, V. JOHN BARTON PAyNn, DI- 
RECTOR GENERAL OF RAILROADS, APPELLANT. 


Fitep DeceMBER 30, 1922. No. 22155. 


1. Carriers: SHipment or Live Stock: Losses: BuRDEN or PROOF. 
Where live stock, unaccompanied by a caretaker, is received by 
a carrier in good condition and when they arrive at destination 
a number of the animals are dead, the burden of proof is upon 
the carrier to show that the loss resulted from some cause which 
would exempt it from liability. 


2. : : Improper EQUIPMENT: CONTRIBUTORY: NEGLI- 
GENcE. It is the duty of a carrier to furnish proper cars for 
shipment of live stock, and when an improper car is furnished, 
unless in exceptional cases, the shipper is not guilty of con- 
tributory negligence in loading his stock in the car so furnished. 


Loss or Live Stock: INstTRucTIONS: NEGLIGENCE. Where, 
in an action for damages for loss of live stock, contributory 
negligence of plaintiff is pleaded and evidence is received tend- 
ing to support the allegation, it is the duty of the court, upon 
its own motion, to instruct the jury on the law of contributory 
and comparative negligence, and it is error to refuse a request 
of defendant thereon. 


2: : Measure or Damages. It is error to 
instruct the jury that the measure of damages in such case is 
the value of the animals as stated in the contract of shipment; 
the measure is the fair market value of the stock lost at the 
time and place where they should have been delivered, less any 
amount received for the carcasses. 


5. Appeal: WutnessEs: CoMPETENCY: Market VaLur. The ques- 
tion of the competency of a witness to testify as to the market 
value of personal property rests largely in the discretion of the 
court, and an affirmative ruling thereon, where abuse of discre- 
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tion is not shown, will not be reviewed upon appeal, when the 
objecting party fails to request the privilege of cross-examination 
of the witness before the answer is received. 


APPEAL from the district court for Franklin county: 
WituiamM A. DitwortH, Jupex. Reversed. 


John F. Cordeal, Elmer E. Whitted and John L. Rice, 
for appellant. ‘ 


W. Hi. Miller and Relihan, Rehan & Reed, contra. 


Heard before Morrisspy, C. J.. ALDRICH, LETTON and 
Dran, JJ., Repick, District Judge. 


Revick, District Judge. 

Plaintiff brings this action to recover damages sus- 
tained to a shipment of 55 hogs which he delivered to 
defendant at Riverton, Nebraska, in good order, and of 
which 23 were dead upon arrival at Kansas City, the 
death of which hogs he alleges was due to the negligence 
of defendant carrier. Defendant answers, admitting the 
shipment, denying all allegations of negligence, and al- 
leging that if any of said hogs died in transit their death 
was caused by the natural propensities, viciousness, and 
inherent weakness of the animals, the weather conditions 
then prevailing, and the negligence of the plaintiff. These 
allegations are denied in the reply. Plaintiff claimed 
damages in the sum of $1,246.83, and the trial to the 
court and jury resulted in a verdict for the plaintiff for 
$1,132.73, and the defendant brings the case here on ap- 
peal. A large number of errors are assigned and all 
‘have been considered, but we will discuss only such as- 
signments as seem to require attention. 

Objection is made that the court in the statement of 
the case omitted to mention the general denial of negli- 
gence contained in the answer. This was probably an 
oversight; but, as the case was tried all the way through 
upon the questions covered by such denial, the error was 
not prejudicial. 

Objection is made to instructions Nos. 2, 3, and 4: 
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“No, 2. If plaintiff has convinced you that all of said 
animals were in good healthy condition when delivered 
to the defendant at Riverton for transportation to Kan- 
sas City, then the burden is upon the defendant to con- 
vince you by a preponderance of the evidence that the 
death of said animals resulted from the natural propensi- 
ties, weakness, viciousness or characteristics of said 
animals, and not from any negligence or fault on 
the part of the defendant or defendant’s agents, or by 
reason of something that the defendant could not prevent 
by the exercise of ordinary care and prudence, or that it 
resulted. from some neglect or fault of the plaintiff or 
his agents, 

“No. 3. The evidence in this case shows that the de- 
fendant received this car-load of hogs at Riverton, Ne- 
braska, for transportation to Kansas City, Missouri, and . 
that upon arrival at destination 23 of said animals were 
dead. 

“If you believe from the evidence that said shipment 
was delivered to the defendant in good condition, then 
the defendant must show and explain the cause or reason 
_ of the loss or damage occurring to said shipment during 
the transportation. 

“No. 4. You are instructed that, where it is shown 
by the evidence that live stock is delivered to a railroad 
company for transportation in good condition and is de- 
livered at destination in a damaged condition, or a por. 
tion of it is lost or destroyed, then it devolves upon the 
railroad company to show that said loss or damage was 
not the result of any negligence on the part of the rail- 
road company, but was due to the fault of the shipper 
or some act of God, or to the inherent propensities or 
natural character.” 

Defendant’s first objection is that, on account of the 
repetition contained in the instructions as to the burden 
of proof, too much stress was given to that feature of 
the case. It would have been better had the various mat- 
ters covered by the three instructions been included in 
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the first one so that repetition in the respect complained 
of would be avoided, but we cannot see that defendant 
was prejudiced as claimed. 

Defendant further objected that the instructions do not 
state the proper rule governing the burden of proof in 
this class of cases, it being argued that, when evidence 
is produced by defendant sufficient to sustain a finding 
that the loss was brought about by causes for which the 
carrier is not responsible, the presumption fails, and 
cites Nye-Schneider-Fowler Co. v. Chicago & N. W. R. 
Co., 105 Neb. 151, which case so holds; but there was 
nothing in the evidence in that case which connected the 
death of the animals from disease with any neglect of 
the defendant. It was shown that the.animals died from 
arthritis and other natural causes which from their 
very nature could not be traced to negligence of the 
carrier, while in the case under review the death of the 
animals is shown to have resulted from over-heating re- 
sulting in congestion of the lungs. The claim of the 
plaintiff is, and there is evidence tending to show, that 
the overheating was caused by the character of car fur- 
nished by the defendant, and failure of the defendant 
to take proper care of the shipment-in transit. Whether 
the overheating resulted from natural causes, the kind of 
car: furnished by defendant, lack of care in transit, or 
negligent overloading by plaintiff were questions of fact 
for the jury. Moreover, the instruction complained of 
is substantially within the law as laid down in that cage 
by Flansburg, J., as follows: “Where it appears that 
live stock, unaccompanied by a caretaker, is received by 
a railroad company in good condition and delivered later 
to the consignee in a damaged condition, a prima facie 
case is made against the railroad company, and the bur- 
den is upon it to show that such damage resulted from 
some cause which would exempt it from liability”—cit- 
ing Church v. Chicago, B. & Q. R. Co., 81 Neb. 615, and 
Chicago, B. d Q. R. Co. vr. Slattery, 76 Neb. 721. These 
cases declare the law of this state that, where stock is 
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not accompanied by a caretaker and loss or damage in 
transit is shown, the burden of proof is upon the defend- 
ant to show that the loss was occasioned by a cause for 
which it is not responsible. 

Objection is made to instruction No. 5 in the follow- 
ing words: “You are instructed it was the duty of the 
defendant to furnish a proper car for the transportation 
of said animals, and that if defendant failed so to do, 
and the shipper was compelled to accept said car for 
said shipment and the defendant accepted said shipment 
in said car, then the defendant is estopped from claiming 
that said car was not proper for transporting said 
animals.” 

It appears from the evidence that plaintiff requested 
that he be furnished a car for a shipment of hogs and 
the agent of defendant notified him that the car was 
ready, and plaintiff, with the assistance of his neigh- 
bors, thereupon loaded 11 wagon-loads of hogs and drove 
them about 11 miles to the railroad stock-yards, and, 
when shown the car furnished by defendant, objected that 
it was a horse car and was boarded tight half way down, 
only the lower half being slatted. He was informed by 
the agent that, if he wanted a different car, he would 
have to wait until he could get one, but no other car 
was immediately available and the time when one might 
be obtained was uncertain, so the plaintiff loaded the 
car to which he had objected, and defendant now claims 
that by so doing plaintiff was guilty of contributory neg- 
ligence, and that the court should have submitted that 
question to the jury. We are unable to sustain this con- 
tention. It was the duty of the defendant to furnish a 
proper car for the shipment of hogs (Chicago, B. & Q. R. 
Co. v. Williams, 61 Neb. 608; Allen v. Chicago, B. & Q. 
R. Co., 82 Neb. 726; we do not decide whether or not the 
car in question was a proper car), and defendant, having © 
notified the plaintiff the car was ready, cannot put the 
burden upon plaintiff of either refusing that car or wait- 
ing an indefinite time for another one after having 
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brought his shipment to the railroad as above detailed. 
Defendant cites quite a number of cases, the majority 
of which we have examined, and especially the three 
upon which defendant principally relies are clearly dis- 
tinguishable from the case at bar. In Otrich v. St. Louis, 
I. M. € S. R. Co., 154 Mo. App. 420, the plaintiff had a 
choice, and he selected the car in question in place of 
another one offered by defendant’s agent. In Coupland 
v. Housatonic R. Co., 61 Conn. 531, the plaintiff was of- 
fered a special box-car at a-‘higher rate than the one he 
selected, and it was held that under those circumstances 
he assumed the risks incident to the use of the car he 
selected. In Gilleland & Dillingham v. Lowisville & N. 
R. Co., 119 Ga. 789, the plaintiff accompanied the stock 
as caretaker, and it was held that plaintiff having af- 
firmed the contract with knowledge that the car to 
which he objected was being used for the transportation 
of his stock, and as his only claim for injuries to the 
stock in transit arose from omission of precautions which, 
under the contract, devolved upon the plaintiff, the court 
held it was not error to direct a verdict for the de- 
fendant. 

Tnstructions 7 and 9 are as follows: 

“No. 7. You are further instructed that, if the plain- 
tiff overloaded said car, and the .defendant discovered 
said fact and had opportunity to remove said condition 
in time to prevent loss or damage to such shipment and 
failed to do so, the defendant is liable for all damages 
resulting from failure to remedy such conditions.” 

“No. 9. You are instructed that, if you find from the 
evidence in this case that the plaintiff is entitled to re- 
cover, you should return a verdict for such an- amount 
as will compensate him for all damages sustained, not 
exceeding the amount prayed for in his petition; and in 
arriving at such amount you will be governed by the 
value of the animals set forth in the contract for trans- 
portation, to wit, $60 per animal, less any amount re- 
ceived by him for the carcasses.” 
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Defendant urges two objections to these instructions: 
(1) That they withdraw the questions of contributory 
and comparative negligence from the jury; and (2) that 
they state an improper measure of damages. We think 
both of these objections are well taken. Contributory 
negligence of plaintiff was pleaded, and the evidence was 
conflicting upon the question whether or not plaintiff had 
overloaded the car and thereby contributed to causing 
the animals to become overheated, making it a question 
for the jury. The jury should have been instructed by 
the court on its own motion upon the law of contribu- 
tory and comparative negligence, which it entirely failed 
to do. The only reference to this defense is contained 
in the last 15 words of instruction No. 2, above quoted; 
but the jury were not told what to do in case they found 
all or part of the damage “resulted from some neglect 
or fault of the plaintiff.” Hunt v. Chicago, B. & Q. R. 
Co., 95 Neb. 746. Defendant’s request (No. 3) on .this 
point should have been given. 

Instruction No. 9 is not only erroneous for the reasons 
just stated, but because it submitted an incorrect rule 
of damages; the measure in these cases is the reasonable 
market value of the hogs lost at the time and place where 
they should have been delivered. Hunt v. Chicago, B. & 
Q. R. Co., supra, Whatever may have been the federal 
rule in interstate shipments (in which class this belongs) 
prior to the Cummings amendment of March 4, 1915, 
(38 U. 8. St. at Large, ch. 176, p. 1196), the rule is now 
as above stated. Chicago, M. & St. P. R. Co. v. McCaull- 
Densimore Co., 253 U. S. 97. It happens in this case 
that the amount of damages computed by the correct 
rules does not differ substantially from the amount of 
the verdict, and the error might be disregarded but for 
the error in failing to instruct upon contributory and 
comparative negligence. 

It is claimed the court erred in permitting plaintiff 
to testify as to the fair market value of the hogs at 
Kansas City. The record is as follows: “Q. Now, Mr. 
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Johnson, do you know the reasonable value of those hogs 

at Kansas City on the 13th day of March, 1918? De- 
fendant objects for the reason that the witness has not 
shown himself qualified to answer.. Objection overruled. 
Exception. A. I do. .Q. You may state what it was. 
Defendant objects as incompetent, irrelevant and imma- 
terial, and no foundation laid. A. $16.65 per 100.” 

The objection to the first question was properly over- 
ruled, because a man is always the best qualified person 
to state what he knows; and objection to the second 
question was also properly overruled, because the ques- 
tion being one of fact, not an opinion, and witness being 
a stock shipper who is presumed to have some knowledge 
on the subject of the market value of hogs, and having 
testified that he did know the foundation was sufficiently 
laid prima facie. If defendant desired to test his means 
of knowledge before receiving the answer, he should 
have requested the privilege of cross-examining the wit- 
ness on that point, which doubtless would have been per- 
mitted, with the result in this case the answer would 
have been excluded, as the subsequent cross-examination 
so clearly showed the evidence incompetent that the court 
would have stricken it out upon motion (defendant coun. 
sel’s statement that this was done at page 18 of the 
record is inaccurate). Evidence of plaintiff as to num- 
ber of dead hogs and their proceeds should have been 
excluded, as he had no personal knowledge on that sub- 
ject. 

Instruction No. 7 is erroneous in placing upon defend- 
ant the absolute duty to remedy the condition of over- 
loading. ‘The evidence on this point is conflicting, and 
it could not be known in advance whether damage would 
result. Under these circumstances we think the de- 
fendant was chargeable with ordinary care in transpor- 
tation, taking the car as it found it. 

One of the questions of fact was whether or not the 
hogs should have been drenched while in transit. Witness 
Duncan testified on cross-examination that he did not 
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drench them; he should have been permitted on redirect 
to explain why he did not; the evidence was conflicting 
as to the necessity or propriety of drenching at that time 
of year. 

There being no question of unreasonable delay in trans- 
portation, instruction No. 11 should have been omitted. 

Whether the plaintiff negligently overloaded the car, 
and, if so, whether such negligence contributed to the 
loss and in what degree, were questions for the jury, 
which, if found against the plaintiff, would entitle defend- 
ant to a verdict, or a reduction of damages, and it fol- 
lows that, for error of the court in failing to instruct the 
jury on contributory and comparative negligence, the 
judgment must be reversed. 

REVERSED AND REMANDED. 


HENRY LEE, APPELLANT, V. ForpD EYERLY ET AL., 
APPELLEES. 


Firep DecemBer 30, 1922. No. 22164. 


Highways: ESTABLISHMENT: EaseMENT. Where a public road has 
been attempted to be established by proceedings under the stat- 
ute and opened and traveled by the public for more than ten 
years, the public thereby acquires an easement therein, and the 
court will not examine the original proceedings for the laying 
out of the road and determine whether or not they were valid. 
City of Beatrice v. Black, 28 Neb. 263, and Lydick v. State, 61 
Neb. 309, followed and approved. 


AppEAL from the district court for Valley county: 
Bayard H. Paine and EpWIn P. CLEMENTS, JUDGES. Af- 
firmed. 


Davis & Davis, for appellant. 
Munn & Norman and Bert M. Hardenbrook, contra. 


Heard before Morrissey, C. J., FLANSBURG, ALDRICEL 
and Day, JJ., Repick, District Judge. 
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ReEDIcK, District Judge. 

This is an action to enjoin the road overseer and board 
of supervisors of road district No. 15 in Valley county 
from destroying gates and fences which the plaintiff had 
erected across a traveled road of said county, on the 
ground that said road had never been legally established 
as a public highway. The plaintiff, just prior to the 
commencement of the suit, had obstructed the road, and 
the defendants had torn them down, and this had oc- 
curred several times, resulting in the suit for the purpose 
of determining the rights of the parties, the plaintiff 
claiming that the locus in quo had never been legally 
laid out and established as a public highway, and the 
defendants that it had been so laid out and that it had 
been used by the public generally for a period of ten 
years after the county commissioners had taken steps 
under the statute to establish it as a highway. The case 
was tried before two judges in the district court, result- 
ing in a denial of the injunction and a finding and de- 
cree for the defendants, and plaintiff appeals. 

The facts as established by the evidence are substan- 
tially as follows: The road in question had been traveled 
more or less by the public from 1884 until August, 1887, 
when a petition was filed with the board of county com- 
missioners to open and establish the same as a pubtic 
highway, and pursuant to such petition a commissoner 
was appointed, under the statute, for the purpose of 
viewing the road and determining its necessity, who filed 
his report in affirmation October 15, 1887, that he had 
caused the road to be surveyed and presented a report 
of such survey and the field notes and plat thereof, and 
on January 16, 1888, the matter of the petition was 
considered by the board and the petition granted as 
prayed for, with the notation on the record of “no objec- 
tions or claims for damages filed.” The road continued 
to be traveled by the public generally from that time for. 
ward to the present with no substantial interruptions, al- 
though it appears from the evidence that obstructions 


VoL. 109] SEPTEMBER TERM, 1922. 541 


Lee v. Byerly. 


were placed across the road in the form of gates at the 
north and south line of plaintiff's land in 1912, but the 
same were left open except at times during the winter 
when they were closed for the purpose of confining stock, 
but these obstructions did not seriously interfere with 
the public travel until shortly before the commencement 
of this action, when it was sought by plaintiff to perma- 
nently close the road. The road did not follow a straight 
line, but angled off in an irregular course conforming to 
the topography of the country, its northern terminus be- 
ing a mile west of its beginning, being about three and 
one-half miles long. It pursued a rather irregular course 
through the northwest quarter of section 13, the land of 
the plaintiff, which he purchased about 1906. The major 
portion of the road passed through a rough country and 
along the course of what is referred to as a valley or 
cation; the sides of the cafion in many places were quite 
precipitous and characterized by one witness as consist- 
ing of “cat steps.” The ground on either side of the 
road had not been cultivated to any extent until about 
1902, although it appears that furrows had been plowed 
along the road on the top of the bank of the cafion prior 
to 1900, and at that time fences were built on the south 
of plaintift’s land up to the east side of the road, but were 
not continued to the west until about 1912. The land to 
the east of the road is good farming land, while that to 
the west is somewhat hilly and broken; some of the land 
on either side of the road had been taken up and culti- 
vated at an early date, but the evidence does not estab- 
lish that it was cultivated up to the line of the road or 
with any reference thereto; neither is it shown that any 
portion of the territory occupied by the road has ever 
been cultivated or plowed, except by the public authori-- 
ties who did some work upon the road as early as 1890. 
and the adjoining farmers worked out their poll tax on 
this road. Whether or not the territory through which 
the road passed’ would come within the classification of 
“wild land” or “cultivated land” is a close question, 
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which we do not deem it necessary to decide. Plaintiff, 
Mr. Lee, in answer to the question, “You knew they were 
traveling through there?” testified, “I thought there was 
a road there until we was told there wasn’t any road 
there”’—the opinion having been imparted by an attor- 
ney who probably based his judgment upon defects in 
the proceedings of 1887 for the establishment of a road. 

We think the evidence establishes two propositions: 
First, that in 1887 the proper county authorities at- 
tempted to lay out and establish the road in question as 
a public highway; and, second, that the road was estab. 
lished, substantially along the course of the survey, and 
has been opened and traveled by the general public con- 
tinuously for a period of ten years and up to the present 
time. 

If the case of Lydick v. State, 61 Neb. 309, is the law 
in this jurisdiction, it rules this case. The first syllabus 
is as follows: 

“Where a public road has been established by proceed- 
ings under the statute and opened and traveled by the 
public for more than ten years, the public thereby ac- 
quires an easement therein, and the court will not ex- 
amine the original proceedings for the laying out of the 
road and determine whether or not they were valid.” 

That case followed City of Beatrice v. Black, 28 Neb. 
263, and has been cited with approval in Close v. Swan- 
son, 64 Neb. 389, and Kime v. Cass County, 71 Neb. 677. 
In Close v. Swanson, supra, the court distinguished the 
Lydick case, citing the syllabus above quoted, and said: 

“Of the correctness of the rule established by that case, 
and the decisions cited in support thereof, we have no 
doubt; but in the case at bar the county board stopped 
short of making any order concerning, laying out, or 
establishing the road in question. Hence the road in- 
volved in this controversy does not come within tha 
rule announced in that case. If an order, however ir- 
regular, had been made by the county board, laying out 
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or establishing the road in controversy, the rule in Ly- 
dick v. State would govern.” 

The proceedings of the commissioners stopped with the 
survey, and the plaintiff built his fence in accordance 
with the survey, and the public travel was along the line 
of the survey, and it was sought by the commissioners: to 
open the road across the plaintiff’s land some two rods 
south of the line of the road as surveyed, on a claim 
that a quarter section corner used as the basis of the 
survey and long established as a government monument 
was incorrect. 2 

In Kime v. Cass County, supra, the court said (page 
678): “We do not find in the record any order of the 
board establishing the road as recommended by the com- 
missioner, but the road appears to have been opened 
some time in the year 1872 and used more or less from 
that date down to 1879 or 1880.” And on page 679: 
“The district court found that no damages were awarded 
to Kime for the land taken for this road, and we think 
the evidence amply sustains that finding. There is no 
record of the appointinent of any appraisers to assess 
the damages, and no record of damages having been 
paid. In fact, no evidence of any kind appears relating 
to the appraisement or payment of damages. If this 
road had been opened and used by the public as a high- 
way for ten years or more, then the regularity and 
validity of the proceedings in establishing the same would 
not be examined. (Citing the Lydick case.) The public, 
‘ however, ceased to use the premises as a road not later 
than 1879, and from that time up to April, 1900, the 
owner of the land has been in exclusive possession.” 

It therefore appears that the county was defeated in 
that case for the reason that the public had only used 
the road for about seven years, and, the proceedings of 
the commissioner being legally insufficient, no highway 
was established. It seems clear from these cases that 
the existence of a highway may be established in two 
ways: First, by showing a strict compliance with the 
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statutes providing for the establishment of public roads; 
and, second, by imperfect proceedings under those stat- 
utes followed by an opening of road and continued pub. 
lic use thereof as a highway for ten years following said 
proceedings. Other ways, of course, exist, such as ad- 
verse possession for the statutory period, which in the 
case of wild prairie land must be with the knowledge of 
the owner, or dedication. The principles governing the 
solution of the question as applied to the three methods 
are somewhat different; as to the first, the only question 
is the legality of the proceedings; as to the second, the 
only juestion is the continued user by the public for ten 
years; and, as to the third, the public authorities must 
bring themselves within the principles governing title 
by adverse possession as between private owners. While 
it is said in Peterson v. Fisher, 71 Neb. 238: “It may 
be that the defective proceedings may be considered by 
the court as defining the extent of the prescriptive right 
claimed, but not as a basis of the same’”’—we do not think 
that the learned justice by that language intended to 
suggest that the proceedings by reason of their defects 
had no relation to the nature of the subsequent public 
use, and that, therefore, in every such case, the public 
was required to bring its case within the principles goy- 
erning a contest between individuals. After the de- 
cisions in the four cases above cited, two of which re- 
sulted in victories for the public and two for the land- 
owners, and in 1909, the legislature passed an act (Laws 
1909, ch. 113) which was amended in 1917: 

“All roads within this state which have been laid out 
in pursuance of any law in this state, and which have 
not been vacated in pursuance of law, and all roads lo- 
cated and opened by the county board of any county 
and traveled for more than ten years, are hereby de- 
clared to be ‘public roads,’ and no such road or any part 
thereof shall be vacated or changed without the consent 
of the majority of the voters living within two miles of 
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the road and not living in a village or city.” Laws 1917, 
ch. 58. 

This statute would seem to have been enacted in view 
of the many existing disputes over the existence of pub- 
lic roads, and to have classified them as above suggested, 
first, roads laid out in strict pursuance of law, and, 
second, roads located and opened by the county com- 
missioners and traveled for more than’ ten years, and 
constitutes a legislative recognition of the correctness of 
the principles laid down in the Lydick and Black cases. 
But plaintiff relies most strenuously upon the case of 
Peterson v. Fisher, supra, and contends that the Lydick 
case is thereby disapproved. To this we are unable to 
agree. The case of City of Beatrice v. Black, supra, 
which was followed in the Lydick case, was cited and 
distinguished, but not disapproved, in the Peterson case, 
and the court said: 

“The question in this (Peterson) case is, whether the 
presumption arising from the long lapse of time since 
the attempted proceedings to lay out a highway, a por- 
tion of which is in dispute, is conclusive against the 
owner of premises over which the public. has only oc- 
casionally traveled a portion of the disputed highway.” 
And at page 241 the court said: “The evidence in this 
case shows that, while both east and west of the line 
between sections 11 and 14 the road was freely traveled 
by the public, yet it further shows that the main line 
* * * was diverted to the north, thence westward across 
section 11, thence southward after. having passed over 
said section to a continuation of the original line running 
east and west. The plaintiff testifies that he had a gate 
at the east line of said section, and that a few persons 
came through the gate, passed along between the sectiong, 
thence southward to his house, but there is no evidence 
that any public work was ever done upon, or that the 
public in general ever traveled on, the line between sec- 
tions 11 and 14, and there is no evidence of travel be- 
iween these sections for as long a period as ten years. 
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This being the case, no prescriptive right was acquired by 
the public es against the owners of the land in said sec- 
tions, and, since the plaintiff in this case never recog- 
nized any right of the public to pass over his premises, 
it is apparent that, unless the original proceedings were 
valid, no public highway exists over the land of the plain- 
tiff at the place in dispute’”—citing three Nebraska cases. 

It will thus be seen that no public user of the high- 
way was shown in pursuance of the defective proceedings. 
Our attention has not been called to any case where a 
good faith attempt has been made to establish a high- 
way by the county commissioners and followed by con- 
tinued use by the public as a highway for a period of 
ten years, in which it is held that: the highway. was not 
established, and we have been able to find none. The 
existence of the highway has been denied only in cases 
where it was shown that no proceedings whatever had 
been taken and a failure to show adverse possession, ov 
where defective proceedings were shown and. a failure 
to show public user for ten years; whereas, as in this 
case, proceedings, though defective, were taken and fol- 
lowed by use by the public generally for a period of ten 
years, the existence of the road, has been uniformly de- 
clared. We conclude that the judgment of the district 
court is right, and the same is 

AFFIRMED. 


WILLIAM N. EDGAR, APPELLEE, V. JOHN F. ANTHES, 
APPELLANT. 


Fir—ep DECEMBER 30, 1922. No. 22175. 


1. Evidence examined, and held sufficient to support the verdict. 


2. Appearance. A defense of fraud in obtaining jurisdiction of the 
person of the defendant i$ waived by such defendant filing a 
cross-petition asking affirmative relief. Linton v. Heye, 69 Neb. 
450. 
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3. Damages. An unambiguous provision for $500, “as damages for 
nonfulfilment of contract” for conveyance of land, will be held 
to be for liquidated damages, rather than a penalty, when the 
sum named is not disproportionate to the probable damages, 
and because of.the difficulty of accurately ascertaining the-dam- 
ages in such case. 


AppraL from the district court for Frontier county: 
Lewis H. BLAcKLepce, JupGe. Affirmed. 


Ambrose C. Epperson, Charles H. Epperson, Jr., and 
D. B. Massie, for appellant. 


Lamb & Butler and Walter D. James, contra, 


Heard before Morrissey, C. J., ALDRICH, LETTON and 
Dean, JJ., Repick, District Judge. 


Repick, District Judge. 

Action brought to recover $500 paid upon a contract 
for purchase of real estate and $500 as liquidated dam- 
ages for failure of vendor to comply with the contract. 
The evidence supports the finding of the jury for the 
plaintiff, and only two other questions are presented for 
review. The defendant alleged in his answer that he 
had been inveigled into the jurisdiction of the county 
court of Frontier county by fraud, and that such court 
had no jurisdiction over his person, his residence being 
in Clay county, and offered evidence in support of such 
allegation. Whatever merit there may have been in this 
defense, it was clearly waived by defendant filing a cross- 
petition asking affirmative relief, as he thereby submit- 
ted his person to the jurisdiction. Linton v. Heye, 69 
Neb. 450, and cases cited therein. 

The second question arises from the following pro- 
vision of the contract of sale: 

“Tt is mutually agreed that time is an essential element 
in this contract, and it is further agreed that. in case 
either of the parties hereto shall fail to perform the stipu- 
lations of this contract, or any part of the same, the 
failing party shall pay to the other party of this con- 
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tract the sum of five hundred and no/100 dollars as 
damages for nonfulfilment of contract.” 

Plaintiff contends that the sum named, $500, is liqui- 
dated damages, and defendant that it is merely a penalty. 

The contract is free from ambiguity, and says, in so 
many words, that the sum mentioned shall be paid “as 
damages for nonfulfilment of contract,” so there is no 
room for construction. Lorius v. Abbott, 49 Neb. 214. 
The intention is plainly expressed; and, if the contract 
as made is not against conscience or the policy of the 
law, it must be given effect according to the natural im- 
pert of the words used. The cases are in considerable 
conflict, but are in substantial agreement upon the propo- 
sition that, when the damages are difficult or uncertain 
of ascertainment, the parties may liquidate them by con- 
tract. It is said: “The actual damages arising from 
the breach of a contract for the purchase of real estate 
have been frequently held to be of such an uncertain and 
unacertainable nature as to warrant the construction that 
a sum named to be paid on breach is liquidated damages 
and not a penalty.” 17 C. J. 956, sec. 254. “It is in fact 
well settled that a contract for the transfer of land is of 
the kind of agreements open toa stipulation for liquidated 
damages.” Madler v. Silverstone (55 Wash. 159), 34 L. 
R. A. n. s., note on page 8. And in the opinion it was 
held that in a contract for exchange of lands a stipula- 
tion for liquidated damages would be upheld, since “the 
damages suffered for the breach of the agreement are un- 
certain in their nature,” and “the sum stipulated is not 
so disproportionate to the probable damages suffered as 
to appear unconscionable.” The note in L. R. A., supra, 
contains a valuable discussion of the question. In the 
present case the price of the 800-acre farm was $32,000. 
In the absence of the provision quoted, the measure of 
damages would be the difference between that sum and 
its value in excess thereof. The writer recently tried a 
case where the damages to a city lot on account of taking 
a 14-foot strip off the front of it were estimated at $12,- 
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000 by plaintiff’s witnesses and $2,500 by witnesses for 
the city—all qualified as experts; this illustrates the un- 
certainty surrounding such questions, and justifies a rea- 
sonable agreement by the parties in advance of breach. 
The sum of $500 is a reasonable amount, not in excess 
of the probable damages, considering the contract price 
and the subject-matter of the contract. As suggested by 
counsel for appellee in his brief: “If the witnesses 
should vary as much as $1 an acre in their testimony as 
to the value of this land, it would amount to $300 more 
than the parties provided should be paid upon default.” 
The amount stated in the contract must be construed 
as liquidated damages. The cases from this state, Gil- 
lilan v. Rollins, 41 Neb. 540, and Brennan v. Clark, 29 
Neb. 385, cited by appellant, are not in conflict with the 
views here expressed. 
Judgment 


AFFIRMED. 


Davip THOMAS, APPELLEE, V. STEPHEN JARECKI, 
APPELLANT. 


Firep Decemser 80, 1922. No. 22188. 


1. Trial: QUESTION FoR THE JURY. Where the state of the record 
is such that a verdict of the jury either way would be supported 
by sufficient evidence, the case should be submitted to the jury. 


ee 


Evidence: ExcHance or Lanps: Res Gest#. Where on an ex- 
change of lands a real estate agent, with the full knowledge of 
both parties, acts for both, conversations between him and either 
party upon the subject of the trade are admissible as a part of 
the res geste. 


3. Brokers: KNOWLEDGE Or Broker. In such case, in the absence 


of fraud, knowledge of the agent of facts connected with the 
transaction is the knowledge of the principals. 


Apprat from the district court for Platte county: 
A. M. Post, Jupce. Reversed. 
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Reeder '& INO and MeLljresh & Walker, for ap- 
pellant. 


Albert & Wagner, contra. 


Heard before Lerron,’ Ross, Day and Dzsan, JJ., 
- Repick, District. Judge. 


Repick, District Judge. af oe 

The parties exchanged farms. Plaintiff sues to re- 
cover for a deficiency of 6 acres in the farm received by 
him, and defendant counterclaims for a ‘deficiency of 
eight acres in the farm deeded by plaintiff. Misrepre- 
gentations as to the acreage are charged on ‘both sides. 
One of the principal questions litigated was whether the 
respective sales were by the acre or by the farm; others 
were as to the fact of false representations, the reliance 
thereon, and whether or not they constituted the induce- 
ment for the trade. Trial to court and jury, and, after 
all evidence was in, the court instructed the jury to re- 
turn a verdict for plaintiff; verdict was returned for 
plaintiff on the counterclaim, and for plaintiff for $928 
on his claim; judgment on the verdict and defendant 
appeals. 

A careful perusal of the record shows that the evi- 
dence warrants the drawing of different inferences and 
is therefore conflicting. It is too well settled in this 
state to require citation of authorities that, where the 
state of the record is such that a verdict of the jury 
either way would be supported by sufficient evidence, the 
question is for the jury. On the plaintiff’s case there 
were at least three questions of fact which the jury 
should have been permitted to pass upon: (1) Whether 
the sale was by the acre or in gross; if the latter, then, 
(2) whether the deficiency in acreage was so great as to 
amount to a fraud; (3) whether plaintiff relied upon the 
recitals in the contract and deed as to the acreage and 
was thereby induced to make the trade. On the first ques- 
tion we think, on the record before us, a finding of a sale 
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by the acre would not be supported; but, upon the other 
two, reasonable minds might very well differ as to the 
proper inferences to be drawn from the testimony and 
the circumstances surrounding the transaction. The 
court erred in directing a verdict for plaintiff on his 
cause of action. 

The defendant’s counterclaim even more clearly pre- 
sented questions for the jury: (1) Whether the repre- 
sentation was substantially false; (2) whether defendant 
relied upon its literal truth and was thereby induced to 
make the trade. Whether or not certain statements and 
representations were in fact made may be so clearly es- 
tablished as to justify the court in many instances in di- 
recting the finding of the jury on that point; but the 
questions of a party’s reliance npon the representations, 
and to what extent, if at all, they induced him to enter 
into the contract, are of a much more complicated na- 
ture, depending for their proper solution upon a consid- 
eration of all the facts and circumstances shown in the 
evidence, and are seldom for the court. The counter- 
claim in this case should have been submitted to the 
jury. : 

Error is assigned upon the ruling of the court exclud- 
ing evidence by appellant to the effect that he objected 
to the statement of 240 acres in the deed in a converga- 
tion with Byrnes when Thomas was not shown to be 
present. Byrnes was acting as agent for both parties 
with their full knowledge and consent, and conversa- 
tions with Byrnes by either party were competent as 
part of the res geste, and for the purpose of showing 
actual knowledge of a material fact by either party, or 
constructive notice thereof, by reason of the agency. 
Mechem, Agency (lst ed.) sec. 67; Pine Mountain Tron 
& Coal Co. v. Bailey, 94 Fed. 258; 2 C. J. 872, sec. 552. 
The evidence should have been received. 

For errors in net submitting the claims of the respec- 
tive parties to the jury, the judgment is 

REVERSED. 
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Drainace Districr No. 2, DAKOTA COUNTY, APPELLANT, 
vy. Henry W. O’NSILL ET AL., APPELLEES. 


Firep December 30, 1922. No, 22194, 


1. Action: - Demurrer: Muissoinper. A demurrer for misjoinder 
of causes of action is properly sustained where the suit is 
brought on four distinct bonds, signed by different sureties, and .- 
where several judgments are prayed. 

2. Injunction: Conpitionat DissoLuTiIon: BreacH or Bonp. Where 
the pleadings in an injunction suit are not in the record by 
exhibit or allegation, so that the issues may be known, and 
the final order dissolving the injunction and dismissing the case 
was upon conditions thereafter to be complied with by defend- 
ants, and until compliance the injunction was to remain ia 
force, held, not a sufficient decision that injunction ought not 
to have been granted in the first instance, to show a breach of 
the injunction bond. 


3. Appeal: Supersepeas Bonp: Damages. Attorney’s fees and 
cost of briefs are not proper elements of damages in an action 
upon a supersedeas bond given on a writ of error from this 
court to the supreme court of the United States, the same be- 
ing governed by federal decisions, which disallow such items. 
Tullock v. Mulvane, 184 U. 8S. 497. 


AppeAL from the district court for Dakota county: 
Guy T. Graves, Jupce. Affirmed. 


R. EB. Evans, F. HE. Gall and Burkett, Wilson, Brown & 
Wilson, for appellant. 


Alfred Pizey, Jepson & Struble and Sidney T. Frum, 
contra. 


Heard before Morrissey, C. J., FLansBurG and Rosz, 
JJ., Repick and SuerHeErD, District Judges. 


Repick, District Judge. 

This is an action brought upon four separate and dis- 
tinct bonds given in an injunction action brought against 
the drainage district by Henry W. O’Neill, Cornelius K. 
Heffernan, and Elizabeth Leahy, to enjoin the construc- 
tion of an irrigation ditch across the lands of the plain- 
tiff. The bonds are briefly described as follows: One 
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for $1,000 given upon the issuance of a temporary in- 
junction and conditioned for the payment of all damages 
sustained by the defendant in case it should finally be 
determined that the injunction ought not to have been 
granted; one for $4,000, an additional bond required of 
plaintiffs containing the same condition; a supersedeas 
and appeal bond combined, given for the purpose of an 
appeal to this court, in the sum of $5,000, and contain- 
ing the usual conditions; and a supersedeas bond in the 
sum of $2,000 for the purpose of prosecuting error to the 
supreme court of the United States, the conditions of 
which do not appear, and a copy of such bond not being 
in the record. Each of said: bonds are signed by O’Neill 
and Heffernan as principals, and the first one by George 
A. Blessing and Barney Gribble as sureties, the second 
and third ones by Edward Mullally as surety, and the 
fourth one by Patrick Heenan as surety. The petition 
sets out by way of exhibit the final decree of the district 
court for Dakota county dissolving the temporary in- 
junction and dismissing the case as to the plaintiffs 
O’Neill and Heffernan, and sustaining it as to plaintiff 
Elizabeth Leahy, and seeks to recover various sums for 
attorney’s fees and expenses incurred in the defense of 
said injunction suit, the different items being allocated 
to the several bonds, and judgment asked upon each 
bond for the total amount referable thereto and against 
the respective parties signing each of said bonds. The 
petition contains no allegation that it had been finally 
determined that the injunction ought not to have been 
granted, other than as may be inferred from the language 
of the decree attached as an exhibit, to which reference 
will later be made. The petition does not set out the 
pleadings in the injunction suit, and we are therefore 
unable to determine the precise issues presented for de- 
cision. It is, however, alleged: “The sole purpose and 
object of said action being to enjoin and prevent the 
construction of the aforesaid drainage ditch and sys- 
tem.” The appeals to this court and the supreme court 
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of the United States resulted in an affirmance of the 
judgment of the district court for Dakota county. 

To the petition in this case the defendants O’Neill, 
Heffernan and Heenan, and the administrators of Bless- 
ing and Gribble, after certain motions had been disposed 
of, filed demurrers to the petition, only two grounds of 
which need be considered: First, that several causes 
of action were improperly joined in the petition; and, 
second, that the petition did not state facts sufficient to 
constitute a cause of action. The defendant Mullally 
makes no appearance, and we are unable to determine 
from the record whether or not he was served. The sev- 
eral demurrers were sustained generally by the district 
court, but whether upon one or both of the above grounds 
does not appear, and, plaintiff declining to plead further, 
the action was dismissed, and plaintiff appeals. 

The demurrers on the ground of misjoinder were prop- 
erly sustained. Section 8602, Comp. St. 1922, requires 
that all causes of action united in one petition must af- 
fect all the parties to the action; and it is perfectly 
clear that Blessing and Gribble were only affected by 
the cause of action on the first bond, they not having 
signed any other; Mullally was only affected by the sec- 
ond and third bonds, which he signed, and Heenan only 
by the fourth bond, the only one he signed. It is quite 
probable that these different defendants might have dif- 
ferent defenses to the action upon the bonds which they 
signed respectively, and the code does not provide for 
separate judgments in different amounts against various 
defendants in this class of cases. See Raapke & Katz 
Co. v. Schmoller & Mueller Piano Co., 82 Neb. 716; Rad- 
cliffe v. Lavery, 100 Neb. 31. Upon the sustaining of the 
demurrer for this ground, upon application of plaintiff, 
separate actions might have been docketed under sec- 
tion: 8613, Comp. St. 1922, but no such request was made. 
However, as the judgment of the lower court may have 
gone upon the general’ ground, we will proceed to dis- 
pose of that question. 
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It is first contended by appellees that it nowhere ap- 
pears in the petition that the damages set forth accrued 
in connection only with the defeat of the injunction; 
but, so far as the allegations go, they would appear to 
include the entire defense of the action. Of course, the 
recovery upon: the bond is limited to damages accruing 
through efforts to defeat the injunction, and not the 
main case. Trester v. Pike, 60 Neb. 510. But the ap- 
pellant contends that the allegation of the petition above 
quoted, to the effect that the sole object of the suit was 
to obtain an injunction, ete., is sufficient to. entitle them 
to recover all the damages alleged:. We are unable to 
accept this view, for the reason that it appears to us this 
is a mere conclusion of law reached by the pleader from 
’ an examination of the petition in the original action, and 
is not admitted by the demurrer: The original petition 
should have been attached as an exhibit, or: such essen- 
tial facts pleaded from which it could be determined 
what was the purpose of the action. - First Nat. Bank of 
Harvard v. Hockett, 2 Neb. (Unof.) 512. 

Appellees further contend with reference to the in- 
junction bond that it had never been finally decided that 
the temporary injunction ought not to have been granted. 
We think this contention sound. In the early part of 
the decree appears the following with reference to the 
motion .to dissolve the temporary injunction: “And the 
court being fully advised in the premises doth sustain 
said motion and said injunction is hereby vacated, dis- 
solved and set aside except as to the Jand owned by the 
plaintiff Elizabeth Leahy;” and, again, “doth find upon 
the issue joined generally in favor of the defendants and 
against the plaintiffs, except as hereinafter expressly 
found in favor of: the plaintiff, Elizabeth Leahy; to 
which findings -the plaintiffs each. separately except.” 
But later. on in the decree we find the following: “It 
is, therefore, considered, adjudged and: decreed by the 
court. that, when the defendants-shall have paid the 
county judge or secured proper acquittance from:.the 
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plaintiffs, Henry W. O’Neill and Cornelius K. Heffer- 
nan, the amounts fixed by the awards made by said 
board of appraisers as due to said plaintiffs, Henry W. 
O’Neill and Cornelius K. Heffernan, respectively, the 
temporary injunction heretofore allowed and issued be 
and the same hereby is dissolved and this action dis- 
missed; that as to the plaintiff, Elizabeth Leahy, said 
injunction shall be and remain in full force until,” etc. 
It does not appear anywhere in the record that the 
condition upon which the injunction was to be dissolved 
has been complied with. and the decree is very far from 
deciding ‘that the injunction was improperly issued in 
the first instance. The fact that the injunction was 
continued until the performance of certain conditions 
furnishes a strong inference that it was properly granted. ~ 
If there was no good reason for allowing the injunction, 
why keep it in force until defendants comply with cer- 
tain conditions? Here again we are in the dark for 
want of information as to the allegations of the petition 
for an injunction. We conclude, so far as the injunc- 
tion bonds are concerned, that the demurrer was prop- 
erly sustained on the second ground thereof. 

What has been said sufficiently disposes of the ques- 
tions presented as to all of the bonds, viewed as injunc- 
tion bonds, but two of them also contain conditions ap- 
propriate to supersedeas or appeal bonds, and it remains 
to consider whether any cause of action is stated upon 
them in that character. So far as the third bond is con- 
cerned, in the penal sum of $5,000, $200 was to cover 
costs that might be adjudged against the appellee in that 
suit, but there is no allegation in the petition relative to 
this feature of the bond. The same statement is true 
with reference to the bond numbered four; so the only 
question with reference to that bond is whether the alle. 
gations of damage include items properly constituting 
elements of damage under the conditions of the bond. 
The bond is not set out, but it may be assumed that the 
condition was in the language of the statute, “if he 
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failed to make his plea good, shall answer all damages 
and costs.” We are of the opinion that the allegations 
of damage do not represent proper items. They are (13 
attorney’s fees and expenses; (2) cost of briefs; (3) for 
meetings and work had by the board of supervisors cost- 
ing $413.30. As to the first two items, the bond having 
been in a proceeding in the federal court and in compli- 
ance with a statute of the United States, the construc- 
tion, effect and liability upon the bond is controlled by 
the federal decisions, as was expressly held in Tullock v. 
Mulvane, 184 U. 8. 497, which also distinctly holds that 
upon bonds of this character attorney’s fees are not re- 
coverable as damages, and we think that other expenses 
’ connected with the prosecution of the suit, such as cost 
of briefs, fall within the same principle. The other alle- 
gation of damage connected with the fourth bond is not 
set out with sufficient clearness to warrant the court in 
affirming that it constitutes a proper item. 

It is suggested by appellees that the fact that the in- 
junction was made permanent as to the plaintiff Leahy 
is sufficient of itself to negative the proposition that the 
injunction was wrongfully obtained, but we think that 
sufficient appears in the record to show that the facts of 
her claim with reference to her individual lands were 
of such a different character from those connected with 
the other plaintiffs’ cause of action, so far as we are able 
to conjecture them from the record, that this proposition 
cannot be sustained. 

One other question should be noticed. The action ig 
brought against the administrators, respectively, of the 
estates of Blessing and Gribble, who died pending the 
injunction suit, and the point is made that they are not 
subject to a suit in their representative capacity for the 
recovery of money only. The point is well taken. Comp. 
St. 1922, sec. 1374. ; 

It results from the above considerations that the de- 
cree of the district court must be affirmed. 

AFFIRMED. 
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WatprR BAKER V. STATE OF NEBRASKA. 
Fitep DecemsBer 30, 1922. No. 22729. 


1. Criminal Law: INrormation: Exection. Whether the attorney 
for the state shall be required to elect between different counts 
of the information is a matter resting in the sound discretion 
of the court, for an abuse of which only may error be assigned. 


2. Forgery: StaruTes: RepeaL sy ImbricaTIon. Chapter 296, 
Laws 1921, commonly known as the fraudulent ch-ck act, did 
not repeal by implication the statute of forgeries as applied to 
checks. , 


3. Criminal Law: Insrrucrions: ‘ Atipi1. Where all the evidence 
presented by defendant refers to the one defense of alibi, an in- 
struction beginning, “You are instructed that the defense in 
this case is what is known as an ‘alibi,’ is not prejudicially 
“erroneous. a . 


: REASONABLE Doust. <A definition of reason- 
able doubt, in an instruction, requiring it to be a doubt for 
which the jury can give a reason, is erroneous, but in this case 
held not prejudicial. 


Error to the district court for Adams county: WIL- 
LIAM A, DitwortH, Jupeéx. Affirmed. 


J. H. Willits, for plaintiff in error. 


Clarence A. Davis, Attorney General, and Charles S. 
Reed, contra. 


Heard before Morrissty, C. J., FLANSBURG, ALDRICH, 
Lerron and Day, JJ., Repick, District Judge. 


Repick, District Judge. 

This is a prosecution for forgery,wherein the defend- 
ant was charged with forging and uttering four different 
checks at different times in separate counts, but the 
fourth count was dismissed, and defendant was tried and 
convicted on the three remaining. Some 45 errors are 
complained ‘of, many of which are hypercritical and ab- 
solutely without merit. We have examined the record 
and the briefs with great.care and find only the following 
questions in the record which require consideration. 
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1. After the evidence of the state had been received, 
the defendant moved to require the county attorney to 
elect upon which count in the information he would rely 
for a conviction, and the overruling of this motion is 
alleged as error. The cases of Korth v. State, 46 Neb. 
631, Bartley v. State, 538 Neb. 310, and Sheppard v. State, 
104 Neb. 709, hold that whether or not the state shall be 
required to elect between different counts of an informa- 
tion is a matter resting in the sound discretion of the 
trial court, “the determining question in each case being 
whether defendant has been embarassed or confounded 
in his defense.” It does not appear in this case that the 
defendant suffered any embarrassment by reason of the 
refusal of the court to require an election, and, there- 
fore, no abuse of discretion on the part of the court is 
shown. Plaintiff in error cites a number of cases to the 
point that, “when evidence has been introduced tending 
directly to the proof of one act and for the purpose of 
securing a conviction from it, an election is regarded as 
made of that act.” But where those cases sustain the 
proposition, as some of them do, they were for prosecu- 
tions charging only one crime, e. g., adultery, or sale of 
intoxicating liquors, and it was held that under such a 
charge, the state having introduced evidence of one act, 
it had elected to rely thereon, and could not be permitted 
to introduce evidence of other acts of the same charac- 
ter. They are not applicable here; the defendant in this 
case was sentenced as only upon one count. , 

2. The subject of the several forgeries being checks 
upon banks, it is claimed that they do not constitute for- 
geries, but merely offenses, under the fraudulent check 
act of 1921, chapter 296, Laws 1921, and that the latter 
act repealed by implication the forgery statute so far ag 
checks were concerned. The fraudulent check act merely 
made it an offense to issue a check or order for the pay- 
ment of money, upon any bank, knowing that the maker 
had no sufficient funds in or credit with such bank for 
the payment of such check in full. This was a new and 
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distinct offense and many of the elements of the crime 
of forgery are not included therein. While there may 
‘be many cases in which it may be proper to prosecute 
either for forgery or issuing a fraudulent check, there 
are no cases in which only the elements of the latter 
crime are present which would warrant a prosecution for 
forgery; there is, therefore, no such repugnancy between 
the two statutes as to bring about a repeal by implica- 
tion. 

3. An affidavit sworn to before the county attorney 
by defendant while in jail, in which he stated that his 
true name was Walter Baker, and that he never went 
by the name of Charles R. Smith, or Clifford R. Smith, 
or Charles M. Smith, or Charles M. Whyte, was re- 
ceived in evidence over objection of defendant, that no 
proper foundation had been laid, and it was incompe- 
tent, irrelevant and immaterial. There was no direct 
evidence that the statement was made voluntarily,. 
though, of course, he was under no obligation to make 
the affidavit, but he was under arrest at the time. How- 
ever, defendant pleaded under that name without any 
suggestion that it was not his true name—the record 
shows that he signed an affidavit for process in that 
name and gave that name to the sheriff when he was 
arrested, which evidence was received without objection. 
Under these circumstances any error in receiving the 
affidavit was without prejudice. 

4.- Instruction No. 10 is criticized. It begins: “You 
are instructed that the defense in this case is what is 
known as an ‘alibi’ ” Defendant claims that thereby he 
was limited to that one defense. An alibi necessarily, from 
its very nature, denies every other fact charged, and it 
would have been better to have said “one of the de- 
fenses is an alibi,” or words to that effect; but the state- 
ment was literally true; defendant produced no evidence 

on any other subject; he did not offer himself as a wit- 
ness, nor call his wife in support of the alibi, although all 
his witnesses put them together at the places they claimed 
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to have seen him. Under this state of the record, we do 
not think the instruction erroneous; but, if so, it was 
clearly without prejudice. Other objections to this in- 
struction are without merit. : 

5. Instruction No. 12 is as follows: “The jury are 
instructed that any defendant is presumed to be inno- 
cent until he has by sufficient proof been proved to be 
guilty, and it is the duty of the jury to give to the de- 
fendant the full benefit of this presumption and acquit 
him, unless the jury, from the evidence, believe that he 
has been proved guilty in manner and form as charged 
in the complaint, beyond a reasonable doubt.” 

It is urged that by this instruction defendant was de- 
prived of the benefit of the presumption as evidence. 
While the instruction would be clearer if it were stated 
that the presumption was matter of evidence in favor 
of the defendant, the jury were told that it was their 
auty “to give to the defendant the full benefit of this pre- 
sumption,” etc., and we do not think it was prejudicial 
error. Bartley v. State, 53 Neb. 310; Garrison v. People, 
6 Neb. 274. 

6. Instruction No. 13 reads: “You are instructed 
that a reasonable doubt is what the word implies—-a 
doubt founded in reason; a doubt for which you can 
give a reason; a doubt growing out of the testimony in 
the case, or lack of testimony; a doubt which would cause 
you to hesitate in the ordinary affairs of life. It is not 
a flimsy, fanciful, fictitious doubt which you could raise 
about anything and everything. It means a reasonable 
doubt. If, when all is said and done, you have such a 
doubt about the guilt of the accused, it is your duty to 
acquit him.” © 

The objection goes to the phrase, “a doubt for which 
you can give a reason.” That an instruction which re- 
quires that the jury be able to give a reason for the 
doubt which they may have is erroneous is decided in 
Cowan v. State, 22 Neb. 519, Carr v. State, 23 Neb. 749, 
and Childs v. State, 34 Neb. 236; and in the first of those 
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cases the error was held to be calculated to mislead; in 
the other two the question of prejudice was not referred 
to. Since those decisions, in 1921, the legislature passed 
an act, the material provisions of which are as follows: 

“No judgment shall be set aside, or new trial granted, 
or judgment rendered, in any criminal case on the 
grounds of misdirection of the jury, or the improper ad- 
mission or rejection of evidence, or for error as to any 
matter of pleading or procedure, if the supreme court, 
after an examination of the entire cause, shall consider 
that no substantial miscarriage of justice has actually 
occurred.” Comp. St. 1922, sec. 10186. 

This statute was passed in response to a quite general 
demand that the strict rules of the common law through 
which the prisoner in many instances escaped or the 
prosecution was unreasonably delayed, by reversals upon 
merely techni¢al grounds, should be modified, and power 
given to the courts to disregard errors and imperfections 
in the proceedings, when it appears from the record that 
the substantial rights of defendant have not suffered 
thereby. We think, under this statute, it is the duty of 
tris court, in every case where error is shown, to de- 
termine this question of prejudice before reversing the 
judgment. A careful perusal of the record convinces 
us that the result would not have been different if a 
technically correct instruction had been given; and, in- 
Geed, taking the objectionable words in connection with 
the context and reading the entire instruction together, 
they appear to be absolutely harmless. 

The evidence convicts the defendant of the crime 
charged beyond peradventure of a doubt, and we would 
not be justified in reversing the judgment under these 
circumstances. 

AFFIRMED. 
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MaRIE VASKO, APPELLANT, v. EDWABD W. HERMANSKY 
ET AL., APPELLEES. 


Firep Decemper 30, 1922. No. 22153: 


1. Bilis and Notes: Faiture or ConsmrraTion.. In a case where 
the consideration of the notes sued upon was the assignment of 
a lease which the payee of said notes did not make, and was 
unable to make, the consideration of the notes failed, and no 
recovery can be had thereon. 


2. Appeal: ConriictIne Evimence. When the evidence upon the 
question in issue is substantially conflicting, the verdict of the 
jury will not be disturbed as unsupported, unless upon the whole 
record it is clearly wrong. Held, in this case, that the evidence 
adduced was sufficient to sustain the decision of the trial court. 


AppHaL from the district court for Douglas county: 
CHARLES LESLIE, JUDGE. Affirmed. 


BLN. Robertson, for appellant. 
Gray & Brumbaugh and John M. Macfarland, contra. 


Heard before Moruissey, C. J., Day, FLransBure and 
Rosg, JJ., SHEPHERD, District Judge. 


SHEPHERD, District Judge. 

This is an action on certain promissory notes for 
$1,000. The defense was on plea of general denial, fraud 
and failure of consideration. Upon the conclusion of the 
trial, the cause was submitted to the court, which found 
for the defendant. Only two assignments of error are 
presented: The evidence is not sufficient to sustain the 
judgment; the judgment is contrary to law. The appel- 
lant was the plaintiff below, and the appellee the de- 
fendant. They will be called plaintiff and defendant, 
as there. 7 0 noe 

‘It seems that Joseph Vasko, Senior, and Joseph Vasko, 
Junior, held a lease from Rome Miller on’ the Millard 
Hotel, which they were in danger of forfeiting’ because 
a car-load of beer had been found there. With the con- 
sent of Miller, who feared that his hotel might be con- 
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demned, they assigned said lease to one John Chadek, 
the son-in-law of Joseph Vasko, Senior, who agreed to 
run it properly. Shortly afterward, while retaining their 
possession apparently as before, Joseph Vasko, Junior, 
entered into a contract with Edward W. Hermansky to 
operate the hotel as partners, and Vasko, Senior, made 
and delivered to the latter a bill of sale of his half inter- 
est in the business, including lease, two cash registers, an 
adding machine, two match machines, a stamp machine, 
a lot of silverware, and all stationery, coal, provisions 
and other things on hand. The consideration for this 
bill of sale was $1,000 in cash, which was paid down by 
Hermansky, and the three notes in suit, which were then 
executed and delivered. These three notes were goon 
after indorsed and delivered by said Vasko, Senior, to 
his wife, the plaintiff, Marie Vasko. A provision of the 
described bill of sale was as follows: “And it is further 
agreed that the second party (Hermansky) will release 
the first party (Vasko) from a certain lease to Mr. Rome 
Miller on the said above hotel building and certain con- 
tents.” When Hermansky applied to have the lease made 
over to him, he found that it had been transferred to 
the said Chadek, and that Rome Miller would not permit 
it to be assigned to him, and would not recognize him as 
in any respect a lessee. 

The plaintiff concedes the general application of the 
rule, so often declared by this court, that it will not upon 
review disturb the finding of fact of a jury or of the 
trial court, unless the same is obviously and unquestion- 
ably wrong; but his contention is that, because of the 
quoted provision of the bill of sale, and because of the 
transfer to the defendant of certain particular property 
which the plaintiff had a right to convey, i. e., the cash 
registers, the stamp machine, the two match machines, 
the adding machine, the silverware, stationery, coal and 
provisions, the decision of the district court was neces- 
sarily wrong and must so be adjudged as a matter of law. 

The evidence was sufficient to establish that the plain- 
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tiff was not an innocent purchaser and bona fide holder 
of the notes in suit. And it was also sufficient to estab- 
lish that Rome Miller and his agent and attorney, Mac- 
farland, absolutely refused to permit the transfer of the 
lease to Hermansky. We must take these two questions 
as properly decided in favor of the defendant by the 
judgment of the lower court, though it was the conten- 
tion of the plaintiff that, upon the interview in regard to 
obtaining the said transfer of said lease, Miller was 
willing to approve the same, provided that Vasko, Senior, 
_ was not released. There was conflicting evidence upon 
this point, and, following said well-known rule, this court 
will not disturb the finding of the trial court. We must 
also find upon the same ground that Joseph Vasko, 
Senior, had no interest in the described lease to convey,. 
for two reasons: First, because he had transferred the 
same to his son-in-law, Chadek; and, secondly, because by 
the terms of the lease no transfer of his interest could 
be made without the consent of the lessor, Rome Miller, 
which the latter refused to give. This being the case, and 
considering the matter in the light of the surrounding 
circumstances and in connection with the situation of 
the parties and what they did in the transaction, we are 
inclined to construe the quoted language of the lease as 
no more than an agreement on the part of the defendant 
to stand between Miller and said Joseph Vasko, Senior, 
and hold the latter harmless from further liability on 
the jease. Such being our interpretation, the law cited 
by the plaintiff may be conceded without reversal of the 
judgment. 

A more serious point is the contention of the plaintiff 
that the defendant received some consideration apart 
from the lease in the articles conveyed to him as above 
enumerated. By the terms of the above mentioned bill 
of sale Vasko, Senior, was conveying to him, not only 
his half interest in the lease, but his half interest in said 
enumerated articles. It is not clear from the record what 
disposition was made of said personal property. So far 


566 NEBRASKA REPORTS. [Vor. 109 


Vasko v. Hermansky. 


as can be ascertained, it remained in the hotel. where it 
was at the time that the bill of sale was made, and it 
continued to be used in the conduct of the hotel, as then 
and before. Nor does it appear that it was ever removed 
therefrom or that the defendant ever reduced it to his 
manual possession. It is true that, following the execu- 
tion of said bill of sale, the hotel was operated under the 
name of Vasko & Hermansky, Hermansky being repre- 
sented in.its management by a John F. Kroupa who 
worked along with Joseph Vasko, Junior, in looking after 
the same. Hermansky was occupied with the conduct 
of his own drug business in one of the storerooms of the 
building, and seems to have let things drift along until 
about two months after the execution of the said bill of 
sale, when matters came to a climax by the refusal of 
Miller to.permit the assignment of the lease.. Then, not 
being able to obtain said assignment, he called the deal 
off and demanded the return of his notes. 

Not only does he testify that he could not get an as- 
signment of the lease, but he also swears positively that 
he never received any consideration whatever for the 
notes or for the $1,000 in cash which he paid at the 
time that he executed the same. In any event, it is 
quite certain that the value of a one-half interest in the 
enumerated articles of personal property was well with- 
in the $1,000 which he paid. Considering these facts 
and circumstances, we cannot say that the district court 
was not justified in finding from the evidence that the 
entire consideration of the notes was the transfer of 
the lease in question, and that, not receiving the agreed 
assignment of the lease, the consideration of the notes 
failed in. toto. 

If the consideration of a note fails, no recovery can 
be had upon. said note by the payee thereof or by his 
indorsee, unless such indorsee be an innocent and bona 
fide holder. Warder, Bushnell & Glessner Co. v. Myers, 
70 Neb. 15; Johnson v. Chilson, 29 Neb. 301; Newton 
Wagon Co. v. Diers, 10 Neb. 284. 
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There was sufficient evidence from which the trial 
court might: properly find, as it evidently did, in favor 
of the defendant on all the points raised. And where 
there is sufficient evidence to sustain the verdict of the 
trial court, this court will not undertake to reverse its 
judgment, unless the same is manifestly wrong. 

AFFIRMED. 


DAN EGAN, APPELLEE, V. CHICAGO, BURLINGTON & QUINCY 
RAILROAD COMPANY ET AL., APPELLANTS. 


Finep DecemBER 30, 1922. No. 22176. 


1. Carriers: INgury To Live Stock: BuRDEN or Proor. “In an ac- 
tion to recover damages from a carrier for injury sustained by 
live stock in transit, which are, accompanied by the owner or 
his agents, the burden is on the owner to show that the loss 
complained of was occasioned by the carrier’s negligence.” Cleve 
v. Chicago, B. € Q. R. Co. 77 Neb. 166; Starr v. Chicago, B. 
& Q. R. Co., 108 Neb. 645. 

2. Parties: Missornper. The transporting railroad company may 
not properly be joined with the director general of railroads in 
an action against the latter for injury to stock or property in 
transit; and whenever in the course of the proceedings the 
question of such improper joinder is raised, the court should 
recognize its lack of jurisdiction and sustain the motion of the 
railroad company to dismiss it from said action. 


ApPEAL from the district court for Grant county: 
Bayarp H. Paing, Jupen. Reversed. 


Byron Clark, Jesse L. Root and J. W. Weingarten, for 
appellants. . 


Daniel F’. Osgood, contra: 


Heard before Morrissry, C. J., Day, FLANspurG and 
Ross, JJ., SHupHerD, District Judge. 


SHEPHERD, District Judge. 


A car of stock was shipped by the plaintiff from 
Hyannis to South Omaha on or about the 2d day of 
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November, 1919, the shipper sending a caretaker along 
to look after the said stock. The caretaker last saw the 
cattle at or near Seward, Nebraska, when they were 
standing up and apparently in good. condition. When 
the shipment was unloaded at Omaha, two of the cows 
were found to be cripples and had to be removed from 
the car and disposed of as such, to the plaintiff’s damage 
in the sum of $106.70. The action is upon the assump- 
tion that the railroad company must be presumed liable 
for all injuries to stock in transportation, except those 
arising from the act of God, or the public enemy, or from 
the natural propensities of the animals. The answer of 
the company was that a caretaker was in charge, and 
that, such being the case, said presumption does not ob- 
tain, and that unless the injuries relied upon are provel 
to have resulted from the negligence of the company the 
owner cannot recover. The contention of the plaintiff in 
reply was that the act of 1915, requiring railroad compa- 
nies to transport caretakers with shipments of stock upon 
the consideration charged for such shipments, disposes 
of the defense so pleaded by said company. 

The determining question seems to be whether or not 
the enactment of the legislature, Laws 1915, ch. 106, sec. 
1, is of such force as to change the rule relieving the 
company of the burden of the described presumption in 
those cases where the shipper sends a caretaker with 
the stock. And the argument of the plaintiff seems to 
be that, before the said enactment was passed, the carry- 
ing of a caretaker by the company was a sufficient con- 
sideration from company to shipper to make valid an 
agreement between the parties that, by sending his care- 
taker along without extra expense to him to care for 
his stock, the shipper released the company from the 
burden of such presumption, and took upon himself 
the burden of proving that any injury happening to 
the stock in transit was chargeable to the negligence of 
the company. 
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We cannot see how the statute has any such effect, 
and the previous decisions of this court relieving the 
company from any such presumption where a caretaker 
was in charge have been upon an entirely different the- 
ory. This theory is well set out in Starr v. Chicago, B. 
& Q. R. Co., 103 Neb. 645: 

“The common-law rule, making the carrier an insurer 
of goods in its hands for transportation, arose from the 
practical impossibility of shippers proving how the goods 
were lost. Frauds and collusions were easily practiced 
but hard to prove. The shipper parted entirely with 
his possession and control, and the carrier could pretend 
a robbery or accident which had not happened. In course 
of time the original rule was modified in certain particu- 
lars. Not only were losses occasioned by the act of God 
or public enemy excepted, but certain losses due to the 
natural propensities of the animal being shipped were 
also excepted. When, by agreement of the parties, the 
animals shipped were attended by a caretaker, this fur- 
nished another ground for an exception to the original 
rule, because in such case it might be more the duty of 
the caretaker to anticipate and prevent the particular 
injury than it would be the duty of the carrier. Accord- 
ingly, the common-law rule, as applied to such a case, 
appears to be as announced by this court in Cleve v. 
Chicago, B. & Q. R. Co., 77 Neb. 166, as follows: ‘In 
an action to recover damages from a carrier for injury 
sustained by live stock in transit, which are accompa- 
nied by the owner or his agents, the burden is on the 
owner to show that the loss complained of was occa- 
sioned by the carrier’s negligence.’ ” 

. We think that this case rules the case at bar, and that, 
since the plaintiff sent his caretaker along, the defend- 
ant company was relieved from the burden of the com- 
mon-law presumption. No evidence is introduced by 
the plaintiff tending to show that the company was in 
any wise negligent in transporting the stock in ques- 
tion. It is true that when the stock was loaded it was 
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in good condition, but without the presumption under 
consideration the plaintiff has nothing upon which to 
base a recovery. 

There is some evidence that when the train arrived 
at Omaha the caretaker, along with other caretakers ac- 
companying other shipments of stock, was told to get 
off and to go ahead to the viaduct. But there is no evi- 
dence whatever that he was denied the privilege of ac- 
companying his stock to the stock-yards, and, in anv 
event, the question of being prevented from doing his 
duty efficiently as a caretaker is not in any wise raised 
by the pleadings. Such being the fact, the judgment of 
this court must be in favor of the defendant. There was 
error in the decision of the trial court, and its judgment 
must be reversed and the action dismissed. 

The cross-appellee, the Chicago, Burlington & Quincy 
Railroad Company, contends that it was improperly 
joined with the director general of railroads. This con- 
tention is manifestly sound; and when its objection was 
raised it should have been sustained. Perhaps that ob- 
jection should have been presented to the court at the 
outset, and not after the case had been appealed, bui 
wherever the objection is jurisdictional and the court 
finds that it is without jurisdiction to hold a case, or a 
party thereto, it is the manifest duty of the court to take 
notice of it and to act accordingly. That the railroad 
company cannot be joined in the same action with the 
director general of railroads is well settled. Hines v. 
Dahn, 267 Fed. 105; Missouri P. R. Co. v. Ault, 256 U. 
S. 554. On this account alone, the Chicago, Burlington 
& Quincy Railroad Company should be, and is, dismissed. 

It is doubtful that shippers get any good from the 
act of the legislature permitting them to send a care- 
taker with their shipments of live stock without extra 
charge. This is certainly so unless the caretaker is of 
exceptional efficiency, and ready and able to do a thor- 
ough-going job of looking after the stock while in transit, 
something that is often of no small difficulty. Where 
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the caretaker accompanies the stock, the raiJroad com- 
pany will not be subject to the presumption that injury to 
said stock occurred by its negligence; and, if relief from 
the condition which now obtains is to be had at all, it 
should be had at the hands of the legislature and by legis- 
lative enactment which shall squarely rest the common- 
law liability upon the carrier. 
REVERSED AND. REMANDED. 


Froyp C. RoBERsON, APPELLEE, V. CHICAGO, BURLINGTON 
& QuINCY RatLroap COMPANY, APPELLANT. 
FILED DECEMBER 30, 1922. No. 22195. 


1. Master and Servant: InyuRY TO EMPLOYEE: RicHtT or RECOVERY. 
Neither’ the federal employers’ liability act of 1908 (U. S. Comp. 
St. 1918,.sec. 8661), nor section 6055, Rev. St. 1913, destroys the 
contract of the Burlington voluntary relief department, though 
both of them affect such contract to the extent that the accept- 
ance of relief benefits by an injured member of such department 
‘shall not preclude him from bringing an action against the Chi- 
cago, Burlington & Quincy Railroad Company for his damages, 
the terms and conditions of said contract notwithstanding. 


2s 2 ———: —-: Revier Benerits: A Chicago, Burling- 
ton & “Gutiay Railroad Company employee who is a member of 
the company’s voluntary relief department, and who has. been. 


injured in interstate. commerce, cannot recover -relief benefits, con- 
trary to the provisions of his contract with such department, 


after he has sued for, recovered and collected a judg-aent against 
the company for his damages resulting from such injury. 


AppeaL from the district court for Webster county: 
WitiiAM A. Ditworru, JupcE. Reversed and dismissed. 


H. E. Whitted, P. E. Boslaugh and J. L. Rice, for ap- 
pellant. 


Bernard McNeny, contra. 


Heard before Morrissny, C. J., Day, FLANSBURG ant 
Lerron, JJ., SHEPHERD, District Judge. 
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SHEPHERD, District Judge. 


The parties will be designated plaintiff and defendant 
as in the court below. Plaintiff was injured in 1915 
while employed as a brakeman in interstate commerce by 
the defendant company. He took Burlington relief bene- 
fits, being a member of the relief department, for about 
a year; and he then brought suit for his damages sus- 
tained by reason of his injury, and recovered a judgment 
for $5,000, which the company paid in full. The present 
action -is to recover the remainder of his relief benefits. 
The company defended on the following grounds: That 
he was not disabled during the time for which he claims 
benefits; that, if he was under disability during such 
time, he is barred of a right to recover such benefits under 
the law and the relief department regulations, because 
(1) he brought a damage suit and recovered and col- 
lected; because (2) he removed to other states without 
the medical examiner’s written approval; because (3), 
his alleged disability is a sickness disability following 
accident, etc.; and because (4) he failed to appeal to 
the advisory committee of the department from the de- 
cision of the superintendent denying his right to further 
benefits. There are express provisions in the regulations 
of the Burlington voluntary relief department which by 
their terms, and according to the evidence adduced, com- 
pletely sustain these defenses, if they are legally binding 
and operative. The case was tried to the court without 
the intervention of a jury, and the court found in favor 
of the plaintiff and gave him judgment against the de- 
fendant in the full amount claimed. Upon this appeal 
the defendant duly raises the above enumerated conten- 
tions and assigns the adverse ruling of the district court 
on each of the same as error. 

On the first of these contentions no time need be 
taken. The trial court found upon sufficient evidence 
that the plaintiff was under. disability during the time 
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for which he claimed benefits, and its judgment in that 
behalf must stand. 

But the provisions of plaintiff’s contract for relief 
benefits specifically state that, if he brings suit for dam- 
ages, he shall forego such benefits. A clause of his signed 
application for membership in the Burlington relief de- 
partment is in these words: “I also agree, * * * further, 
if any suit shall be brought against said company * * * 
for damages arising from or growing out of injury or 
death occurring to me, the benefits otherwise payable and 
all obligations of said relief department and of said com- 
pany created by my membership in said relief fund shall 
thereupon be forfeited without any declaration or other 
act by said relief department or said company.” 

It is not necessary to review Burlington litigation in 
Nebraska. Suffice it to say that this court has consist- 
ently held the contract of the relief department good, 
and that the injured employee must forego his relief and 
take his damages or take his relief and forego his dam- 
ages. The cases will be found collected and discussed 
in Clinton v. Chicago, B. & Q. R. Co., 60 Neb. 692; Oyster 
v. Burlington Relief Dept. of C., B. & Q. R. Co., 65 Neb. 
789; Chicago, B. € Q. R. Co. v. Bigley, 1 Neb. (Unof.) 
225; Walters v. Chicago, B. & Q. R. Co., 74 Neb. 551; 
Chicago, B. & Q. Rh. Co. v. Healy, 76 Neb. 786; Koeller v. 
Chicago, B. & Q. R. Co., 88 Neb. 712. It so held from 
the beginning down to the Koeller case, though some ex- 
ception was made in the above cited Healy. case because 
of the penalty feature involved, and again in a case or 
two where it was considered that a widow administratrix 
who had accepted benefits did not do so for the children _ 
of the deceased to such an extent as to deprive them 
of their separate right to an action for damages. In no 
case has it held that benefits could be had from the com- 
pany after damages had been sued for, recovered and 
collected. 

In the Koeller case, supra, such recovery and collec- 
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tion had been had and the action was for some $1,900 of 
relief benefits. Reversing the judgment below, the su- 
preme court reaffirmed the doctrine of its prior decisions 
and denied benefits to the plaintiff. 

However, the contention. of the appellee is ‘that the fed- 
eral ‘employers’ liability act of 1908,.and more particu- 
larly section 5 of. said act, changes. the situation and 
justifies his recovery of benefits, even though he has col- 
lected damages. The section referred to is as follows: 

“That any contract, rule, regulation, or device what- 
soever, the purpose or intent of which shall be to enable 
any common carrier to exempt itself from any liability 
created by this act, shall to that extent be void; provided, 
that in any action brought against any. such common 
carrier under or by virtue of any of the provisions of 
this act, such common carrier may set off therein any 
sum it has contributed or paid to any insurance, relief 
benefit, or indemnity that may have been paid to the 
injured employee or the person entitled thereto on ac- 
count of the injury or.death for which said action was 
brought.” U.S. Comp. St. 1918, sec. 8661. 

This law applies because the injury in question arose 
in interstate commerce, as heretofore stated. It clearly 
appears from the-language emploved that the Burlington 
relief contract with the plaintiff could not operate to 
preclude the latter from a resort to his. action for dam- 
ages. But that seems to be the extent of its effect on 
said contract if common and ordinary meaning is given 
to the words used. “To exempt itself from any liability 
created by this act” is the expression of congress. And 
the liability so created was the liability to respond. in 
damages for injury suffered. The act limits the contract 
in that respect alone. The contract shall “to that ex- 
tent be void.” If congress had intended to provide also 
that the contract should be ineffectual to exempt the 
carrier from the payment of benefits when damages had 
‘been recovered and collected, it would have said so. 

True it is that Minnesota, in Wise v. Chicago, B. & 9. 
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R. Co., 133 Minn. 484, held in accordance with appellee’s 
contention. But, as pointed out in the brief of the ap- 
pellant, the decision in that case proceeds upon the au- 
thority of two other cases, one of which, Philadelphia, B. 
d W. R. Co. v. Schubert, 224 U. S. 603, was to the effect 
simply that an acceptance of benefits would not, under 
said act, preclude the injured employee from bringing an 
action for damages; and the other of which, Rodell v. 
Relief Dept. of C., B. & @. R. Co., 118 Minn. 449, hela 
that the giving of the release required by the relief rega- 
lations to be given by one who accepts full benefits could 
not be enforced, as it would be opposed to said section 
5 of the federal act. The first of these cases is not at 
all valuable as affording a basis for the Wise decision, 
- while the support: of the latter is but frail and uncertain. 

For two reasons, it seems to us, the Pennsylvania doc- 
trine in Getkin v. Pennsylvania R. Co., 259 Pa. St. 150. 
is to be preferred and followed: First, because it is 
sound from the viewpoint of simple and direct reasoning ; 
and, secondly, because it is in consonance with the trend 
of Nebraska opinion. The facts were practically identi- 
cal with those in the instant case. The court in dealing 
with .the act said: 

“But the only liability created by the act is for dam- 
ages to persons suffering injury while employed by a 
common carrier engaged in interstate commerce. Any 
regulation, therefore, which enables a carrier to exempt 
itself from a claim for damages for injury received un- 
der the conditions mentioned is void. If -the plaintiff had 
received payment of the benefit certificate prior to bring- 
ing suit for damages, the stipulation in the contract of 
membership in the relief fund could not have been per- 
mitted to defeat the right to recover damages. It is pro- 
vided, however, in the act of congress, that, in such ac- 
tion for damages brought against a common carrier, the 
carrier may set off therein any sum it has contributed or 
paid to any insurance, relief benefits, or indemnity that 
may have been paid to the injured employee or the person 
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entitled thereto on account of the injury or death for 
which said action was brought. Ii is, therefore, apparent 
that, by the act in question, congress did not intend that 
there should be both payment of benefits and a recovery 
of damages for the injury, at least in so far as payment 
for both was to be made by the same defendant. In the 
matter of payment here, counsel for appellant seek to 
distinguish between the defendant company and the bene- 
ficial association, which is merely a department or bureau 
of the defendant company. But the benefits are de- 
manded from the company, and the suit to compel their 
payment is against it. If plaintiff is right in seeking to 
hold the company responsible for the payment of the 
benefits, it is difficult to see why it should not: be credited 
with their payment when made. However, that question . 
is not important here, as there is no attempt by defend- 
ant to set off any sum against the amount to which the 
plaintiff was entitled as damages. Defendant is merely 
standing upon the terms of the contract under which 
the benefit certificate was issued. 

“The present suit is not an action for damages for 
injuries sustained. As has already been stated, such an 
action was actually brought and tried in another forum, 
and this plaintiff, as administratrix of her husband, did 
in that action recover for her benefit and that of her 
children, if any, damages in the sum of $7,161. So that 
no question of exemption or release from the payment of 
damages, by reason of the acceptance of benefits, can 
arise in this case, and there is no occasion to invoke in 
that respect the provision of the act of congress. The 
present claim is based entirely upon the contract of mem- 
bership in the relief association, and that contract con- 
tains a clear stipulation that the recovery of a judgment 
in a suit for damages on account of injury or death of 
a member shall preclude any claim upon the relief fund 
for benefits on account of such injury or death. The re. 
lief fund provides protection for its members in case of 
sickness or accidental injury where there may be no legal- 
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liability upon the part of the defendant company. And 
where there is such liability, the beneficiary has the op- 
tion of accepting the sum payable under the terms of 
the. benefit certificate, or of instituting legal proceedings, 
with the possibility of recovering a much larger sum, as 
did the plaintiff in the present case. But, under the 
terms of the contract, the funds of the beneficial asso- 
ciation are not to be depleted by the payment of benefits 
in a case where damages are recovered for the injury or 
death of a member. As such a recovery was had in the 
present case, we think the court below was fully justified 
in overruling the motion for judgment for want of a suf-. 
ficient affidavit of defense.” 

That the decision above quoted from at such great 
length is consonant with the trend of Nebraska opinion 
‘is patent. We have before adverted to the fact that the de- 
cisions of this court have always tended to sustain the 
contract and to respect elections thereunder. It is not 
now disposed to void it or hold it for naught, except as 
it is expressly voided and held for naught by legislative 
act. Such is the view of the Pennsylvania opinion. More- 
over, at the time that the Koeller opinion, supra, was 
handed down, the relief contract in question was sub- 
ject to a state legislative enactment passed in 1907, which 
was of practically the same effect as the federal statute 
which we have been considering: 

“No contract of employment, insurance, relief benefit. 
or indemnity for injury or death entered into by or on 
behalf of any employees, nor the acceptance of any such 
insurance, relief benefit or indemnity by the person en- 
titled thereto, shall constitute any bar or defense to 
any action brought to recover damages for personal in- 
juries to or death of such employee; provided, however, 
upon the trial of such action against any common carrier 
the defendant may set off any sum it has contributed to- 
ward any such insurance, relief benefit or indemnity that. 
may have been paid to the injured employee, or, in case 
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of his death, to his personal representative.” Rev. St. 
1913, sec. 6055. 

This was the “recent legislation” which the late Justice 
Sedgwick had in mind in his concurring opinion in the 
Koeller case. He wrote as follows: 

“Tt may be said that there is some reason for contract- 
ing on the part-of the employee, that all damages that he 
has suffered on account of the injury having been paid 
by the company and received by him, the relief benefit 
provided for in the contract shall be considered to be 
thereby satisfied. This seems to be the idea of the recent 
legislation which provides that in case relief benefits 
have been paid and received by the employee that fact 
shall not be a bar to an action for damages suffered, but 
such payments of relief benefits shall be considered as 
part payment of the damages suffered and may be offset 
in a suit to recover such damages. The force of our 
former decisions, from which we have refused to depart 
without action by the legislature, and in which it has 
been held that full payment and receipt of all damages 
will satisfy all claims upon the relief fund, hag been 
much strengthened by the fact that the legislature, with 
full knowledge of these prior holdings, and while legislat- 
ing upon the general subject, has refused to change the 
rule established by this court. Comp. St. 1909, ch. 21, 
secs. 4, 5. This rule, then, still remains and has applica- 
tion to this case, in which the plaintiff has recovered 
judgment for damages suffered by reason of the injury, 
and has received full payment from the company.” 

Nebraska and Pennsylvania are thus seen to have 
looked at the question from the same viewpoint and to 
have arrived at similar conclusions. The present claim is 
founded upon contract for relief benefits between the 
employee, appellee, and the company, appellant, which 
contract contains the plain proviso that bringing suit 
and recovering and collecting damages for his injury 
shall preclude him from relief benefits. This contract 
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stands unaffected by the act of congress invoked. He 
was not entitled to the recovery of benefits awarded by 
the judgment of the district court, and such judgment 
must be reversed and the action dismissed at the costs: 
of the appellee. So holding, it will not be necessary to 
extend this opinion by a discussion of the other ques- 
tions presented in the briefs. 
REVERSED AND DISMISSED. 


RILEY SMITH y. STATE OF NEBRASKA. 
FitEp DECEMBER 30, 1922. No. 22764. 


1. Criminal Law: VeErpict: ConerLictinc Evipence. Where the evi- 
dence is conflicting, the verdict and judgment of the trial court 
will not be disturbed if it appears from an examination of the 
record that such evidence is sufficient to sustain the same. Held, 
in this case, that the evidence was sufficient to sustain the 
verdict. 


REFUSAL OF CONTINUANCE. . Wide discretion is vested in 
the trial court on application for continuance filed on the eve 
of trial. No reversal should be had in this court for the refusal 
of a trial court to grant a continuance upon application of a 
defendant, unless there has been an abuse of sound legal discre- 
tion on its part. Dilley v. State, 97 Neb. 853. 


ASSISTING CounsEL. Assisting counsel may be appointed 
in a felony case at the instance of the county attorney and 
under the direction of the court. 


4. Robbery: Srarure: ConstiruTionaity. Section 9622, Comp. St. 
1922, is not unconstitutional, and makes a felony of entering a 
bank in a building and doing violence therein with intent to 
steal, take or carry away any of its money or property. 


ot 


Information: Surprusace. ‘Where words appear in an informa- 
tion which might be stricken out, leaving an offense sufficiently 
‘charged, and such words do not tend to negative any ‘of the 
essential averments therein, they may be treated as surplusage, 
and be entirely rejected.” Hase v. State, 74 Neb. 493. 


6. Robbery: InrorMaTion. Under section 9622, Comp. St. 1922; the 
actual taking of any money or property is not of the essenc2 
of the charge: ‘The felony created by the statute lies in the 
violence of or against the bank, coupled with the intent to steal, 
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take or carry away. Consequently, the information need 
not contain an averment that there was money or property in 
the bank. 


Error to the district court for Saunders county: 
GrorGE I’. CorcoRAN, JUDGE. Affirmed. 


Jamieson, O'Sullivan & Southard and John H. Barry, 
for plaintiff in error. 


Clarence A. Davis, Attorney General, and Jackson B. 
Chase, contra. 


Heard before Morrissey, C. J.. DEAN, FLANSBURG, LET- 
TON and Ross, JJ., SHEPHERD, District Judge. % 


SHEPHERD, District Judge. 

Riley Smith was convicted in the district court for the 
fifth judicial district of entering a bank and intimidating 
its employees with intent to steal, etc. His conviction 
was upon the identification of the bank’s cashier and of 
a young lady bookkeeper, coupled with circumstantial 
evidence tending to connect defendant with the crime. 
And while some of the members of the court might ques- 
tion, were the case before them as finders of the facts, 
that the proof of his guilt was beyond reasonable doubt, 
the majority of them agree that it is sufficient to sustain 
the verdict of the jury upon review. It remains to con- 
sider whether there is otherwise reversible error in the 
record. 

Error is assigned because the trial court refused to 
give the defendant a continuance on account of his al- 
leged inability to procure the attendance of Mr. and 
Mrs. Brown as witnesses in his behalf. The showing 
which he files in this connection is by no means frivolous. 
It states that these persons were with him at a farm 
house nearly ten miles away at the time that the bank 
was robbed... Their testimony would thus tend to estab- 
lish a complete alibi. The showing also sets forth that, ° 
according to the state’s theory, the said Brown was sup- 
posed to be defendant’s partner in the hold-up (there 
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were two gunmen together in the bank), and that con- 
frontation by him upon trial would greatly assist the 
defendant in his defense. Taking the defendant’s .undis- 
puted affidavit for it, Brown and. his wife were undoubt- 
edly material witnesses. Yet on the alibi, which was a 
matter of chief defense, their testimony would have been 
merely cumulative. Defendant had, as it was, some six 
witnesses who. testified to practically the same state of 
facts which he would have attempted to prove by them. 
One of the essential ‘averments of a showing for continu- 
ance is that the thing to be. testified to by the absent 
witness cannot be proved by the testimony of any other 
witness. A showing that cumulative evidence can be had 
by the delay requested is.not ordinarily enough to com- 
pel a continuance. 

It is apparent, too, when the record is read, that the 
notion that the state’s theory was that Brown, rather 
than Boyd or some one else, was the second gunman. in 
the robbery was more fancied than real. And it is also © 
probable that the chances of identification or nonidentifi- 
cation upon confrontation would have been about equal. 
However, conceding that Brown was most necessary as a 
witness for the defendant, the failure to have him present 
at the trial must be charged to the defendant’s own fault. 
It affirmatively appears in his affidavit that he told him 
that the trial would not occur until fall, and allowed 
him, if he did not encourage him, to drop out of sight. 
Nor does it appear that he made the proper effort to find 
him and have him present. . The trial judge did not abuse 
his discretion in overruling the motion. No - reversal 
should be had in this court for the refusal of a trial 
court to grant a continuance upon application of a de- 
fendant, unless there has been an abuse of sound legal 
discretion on its part. Dilley v. State, 97 Neb. 853. 

Complaint is made because attorney B. F. Good was 
appointed to assist in the prosecution: Section 4916. 
Comp. St. 1922, provides that assisting counsel may be 
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appointed in a felony case at the instance of the county 
attorney and under the direction of the court. The prac- 
tice has had recognition and approval in this court. 
Goldsberry v. State, 92 Neb. 211; Bush v. State, 62 Neb. 
128. The appointment was upon the application of the 
county attorney and upon the order of the court. It 
seems to have been duly made. Much space has been 
consumed in.the briefs upon the right of the attorney 
general to appoint counsel and to take a hand in prosecu- 
tions here and there over the state, the defendant con- 
tending that the department of justice act (Laws 1919, 
ch. 205), under which the latter assumed to act (the at- 
torney general also appointed Mr. Good), is unconstitu- 
tional as creating a new executive department. An in- 
teresting question is thus raised, though it would seem, 
as the state argues, that no more is attempted in the 
act than to enlarge the powers of the attorney general 
without in the least. creating a new department. But 
it is unnecessary to decide or to discuss this, as we are 
all of the opinion that the court had ample power to ap- 
point under the law as it was before the enactment of 
4919. : ; 
Error is assigned because the information was drawn 
in the disjunctive, and because the law under which the 
prosecution proceeded is what counsel for the defense 
terms “confusion’s masterpiece,” and of no effect. The 
act is certainly a bunglesome piece of English. It is as 
follows: : 

“That whoever enters any building occupied as a 
bank, depository or trust company and by violence or 
by putting in fear any person or persons in charge of or 
connected with said bank, depository or trust company 
with intent to take, steal or carry away any of the 
money, goods, chattels or other property belonging to 
or in the care, custody or control of said bank, depository 
or trust company shall be deemed guilty of a felony and 
on conviction thereof shall be confined in the state peni- 


VoL. 109] SEPTEMBER TERM, 1922. 583 


Smith v. State. 


tentiary not less than ten nor more than twenty-five 
years.” Comp. St. 1922, sec. 9622. 

Ill drawn as the statute is, its meaning may thus far 
be deduced with certainty, i. e., he who enters a bank 
and does violence, with intent to steal, take or carry 
away any money or property belonging to it or under its 
care or control, shall be deemed guilty of a felony. Plainly 
also it includes ag guilty of a felony the person who 
enters a bank and puts in fear any person in charge there- 
of or therewith connected, with such intent. 

We are admonished by the statute not to find cause 
for reversal because of any matter of pleading or pro- 
.cedure, unless a substantial miscarriage of justice has 
occurred. Section 10186, Comp. St. 1922, reads in part: 
“No judgment shall be set aside, or new trial granted, 
or judgment rendered, in any criminal case on the 
grounds of misdirection of the jury, or the improper ad- 
mission or rejection of evidence, or for error as to any 
matter of pleading or procedure, if the supreme court, 
after an examination of the entire cause, shall consider 
that no substantial miscarriage of justice has actually 
occurred.” 

If we consider the title of the act in question in con- 
nection with the foregoing, it will be seen that the sub- 
ject of the legislation is sufficiently expressed therein. 
The wording of the title is: “An act to define the crime 
of robbery or violence of any bank, depository or trust 
company; and to provide painishment therefor and to 
declare an emergency.” We so hold. 

The information is vigorously attacked because its al 
legations are in the disjunctive. In this particular it fot- 
lows the language of the act, section 9622, Comp. St. 
1922, verbatim. Our court has frequently approved the 
practice of drawing the information in the words of the 
statute, and in this case no surprise or disadvantage to 
the defendant was occasioned thereby, and no miscarriage 
of justice can have resulted therefrom. Our provision 
as to pleading, section 10074, Comp. St. 1922, is as fol- 


584 NEBRASKA REPORTS. [Vor. 109 


sini v. State. 


luws: “No indictment shall be deemed invalid, nor shall 
the trial, judgment or other proceeding be stayed, ar- 
rested or in any manner affected, * * * for any surplus- 
age or repugnant allegation when there is sufficient mat- 
ter alleged to indicate the crime-or person charged; nor 
for want of the averment of any matter not necessary 
to be proved; nor for any defect or imperfection which 
does not tend to the prejudice of the substantial rights 
of the defendant upon the merits.” 

In this case it does not appear that the defendant was 
prosecuted for more than the one crime, and where the 
use of the disjunctive does not result in a prosecution 
for distinct or separate crimes the objection that the al-. 
legation was in the disjunctive cannot be successfully 
urged upon review. This seems clear from the language 
of the statute above quoted. But independently of this, 
the alternative charge in the words, “or by putting in 
fear,” may be regarded as surplusage or as redundant, 
and the information still stands as charging the felony 
provided by the statute. The defendant entered the 
bank and did violence or acted with violence with intent 
to steal, etc. This view is supported by the case of Hase v. 
State, 74 Neb. 493, in which the court said in the sylla- 
bus: “Where words appear in an information which 
might be stricken out, leaving an‘ offense sufficiently 
charged, and such words do not tend to negative any of 
the essential averments therein, they may be treated as 
surplusage, and be entirely rejected.” ° 

These considerations apply to the assignment of error 
of the defendant that the information was subject to 
the vice of duplicity. We hold that there was no reversi- 
ble error’ on’ this account. We must :-also hold against 
the defendant upon his contention that it is not averred 
in the information that there was any money or property 
in the bank to be stolen, taken or carried away. 
This was not necessary. -In this case the robbers secured 
and carried away some $1,700. But the actual securing 
of ‘any money or property is not of the essence of the 
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charge. The felony created by the statute lies in the 
violence of or against the bank and in the intent to 
steal, take or carry away. 

The records in this’ case have been carefully read 
and thoroughly considered, and it does not appear that 
the trial court was guilty of any abuse of discretion in 
overruling the motion for a new trial, or in refusing the 
defendant further time in which to obtain a showing as 
to newly discovered evidence. The newly discovered evi- 
dence would have been somewhat in the nature of cumu- 
lative evidence, inasmuch as its object was to show that 
the cashier of the bank and the bookkeeper of the bank 
were not able to identify the defendant. The testimony 
of Mr. John M. Berger, attorney, was to this effect, and 
there were other circumstances which made the matter 
a question for the: jury upon conflicting evidence. The 
showing was not sufficient to require the court as a mat- 
ter of law to extend the time, and the court’s action in 
overruling the motion, as it did, was not reversible error. 

We are of opinion that the judgment of the trial court 
ought to be, and it hereby is 

AFFIRMED. 


CASES DETERMINED 


IN THE | 


SUPREME COURT OF NEBRASKA 
JANUARY TERM, 1923 


Frank H. CUNNINGHAM, APPELLANT, Y. WALTER H. 
SCOTT BT AL., APPELLEES. 


Fiep January 16, 1923. No. 22189. 


1. Evidence: Quantity. In replevin for wheat in a bin, proof of 
the quantity taken under the writ as shown By the testimony of 
disinterested witnesses who measured it and by the actual 
weights when weighed at elevators is not overthrown by the 
mere opinion of defendants who base their estimate of quantity 
on truck loads and the number of bushels in each without ac- 
curate knowledge or admissible data. 

2. Appeal: RerversaL. Where the evidence shows that a finding of 
fact on a material issue is clearly wrong, it may be set aside 
on appeal, 


SreconpARY EvipenceE. Where memoranda consisting of 
many items are used by a witness to refresh his memory in 
testifying on a material issue, the failure, on motion, to strike 
out the testimony thus adduced may amount to prejudicial er- 
ror, if it is based on a book of original entries in possession of 
the witness and available but not produced. 


RerusaL or Instructions. The failure, upon request, 
to submit to the jury a material issue of fact conforming to 
Plaintiff's theory of the case as shown by the pleadings and 
the proofs may constitute error requiring the reversal of a 
judgment in favor of defendant. 


AppEAL from the district court for Kimball county: 
Witi1am A, DitwortH, JupGE. Reversed. 


Halligan, Beatty é& Halligan and W. J. Ballard, for 


appellant. 
(586) 
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- Rodman & Rodman and O. A. Torgerson, contra. 


Heard before Morrissey, C. J., Lerron, Ross, DEAN 
and Day, JJ., Repick, District Judge. 
Rose, J. 


Frank H. Cunningham, plaintiff, began this action 
October 15, 1920, to replevy from Walter H. Scott and 
Glenn I’. Scott, defendants, 5,000 bushels of winter 
wheat in bins on section 14, township 12 north, range 57, 
Kimball county. Plaintiff claimed title under a bill of 
sale dated October 25, 1919, in which defendants were 
described as “first parties” and plaintiff as “second 
party.” The expressed consideration in the bill of sale 
was $9,400. The description of the wheat sold and the 
terms of delivery were as follows: 

“An undivided three-fourths interest in 343 acres of 
winter wheat now planted and growing on section four- 
teen (14), in township twelve (12) north, range fifty- 
seven (57), Kimball county, Nebraska, the said three- 
fourths interest to be delivered into the elevator in Kim- 
ball, Nebraska, by said first parties, without any expense 
to said second party. VF irst parties also to stand all ex- 
penses in harvesting and threshing.” 

The appraisers selected by the sheriff to assess the 
value of the property to be taken by him for plaintiff 
under the writ of replevin found the amount of wheat . 
in the bins to be 3,200 bushels, valued at $1.35 a bushel; 
total, $4,320. The answer of defendants was a general 
denial. Plaintiff sold the replevied wheat and conse- 
quently could not return it to defendants in the event 
of an adverse verdict. The jury found that he was not 
entitled to the possession of the replevied wheat when 
he began his suit and that the damages sustained by de- 
fendants were $6,986.25. From a judgment against him 
for that sum he has appealed. 

The insufficiency of the evidence to sustain the ver- 
dict, rulings on objections to testimony and the failure 
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to properly instruct the jury are arsigued as grounds 
for a reversal. 

The verdict, considered in the light of the record, seems 
to indicate the jury found that plaintiff, without the title 
or the right of possession, took from defendants under 
the writ of replevin 4,657.5 bushels valued at $1.50 a 
bushel or’ $6,986.25. While plaintiff began his suit to 
replevy 5,000 bushels, he is not bound by his preliminary 
estimate unless he took that quantity. The appraisers, 
acting in an official capacity under oath, found the num- 
ber of bushels in the bins to be 3,200. Is the evidence 
sufficient to sustain a finding that plaintiff took 4,657.5 
bushels or the equivalent of $6,986.25—the amount of 
damages found by the jury? 

The testimony on behalf of plaintiff that the number 
of bushels replevied was approximately 3,200 is direct 
and positive. The two appraisers who made measure- 
ments-and calculations for the purposes of the writ of 
replevin testified as witnesses. They were disinterested. 
They measured the bins and found the cubical contents 
by mathematical calculations. Based on a bushel of 
wheat weighing 60 pounds and occupying 1.2 cubic feet, 
the quantity of wheat taken under the writ of replevin 
was in round numbers 3,200 bushels, according to the 
testimony of these disinterested witnesses. In addition 
there is evidence that the wheat replevied tested 61 
pounds to the bushel, that it was weighed for delivery 
at the elevators, and that the quantity by measurement 
did not differ materially from the quantity by actual 
weight, when the difference between 60 pounds to the 
bushel by measure and 61 pounds to the bushel by 
weight is considered. In attempting to refute proof that 
the number of bushels replevied, according to measure 
and weight, was approximately 3,200, defendants, with- 
out definite knowledge or admissible data, testified that 
plaintiff hauled away 53 truck-loads, averaging, as esti- 
mated or guessed, 100 bushels to the load, or 5,300 
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‘bushels in all. There is evidence that some of the truck- 
loads of wheat hauled from the premises by both plain- 
tiff and defendants varied from 55 to 80 bushels. Con- 
ceding, but not deciding, that the testimony to disprove 
the results of actual measures and weights was properly 
admitted, there is no other competent evidence that plain- 
tiff replevied more than approximately 3,200 bushels. On 
the issue of quantity plaintiff adduced the better evi- 
dence. It amounted almost to a demonstration. In ab- 
sence of fraud or mistake, actual measurements and 
‘ weights cannot be disproved by mere estimates or guesses 
of interested witnesses without accurate knowledge or 
admissible data. In the amount of damages the verdict 
is against the clear weight of the evidence. The testi- 
mony is insufficient to sustain a finding that plaintiff re- 
plevied 4,657.5 bushels of wheat, or any greater quantity, 
or that defendants sustained damages to the extent of 
$6,986.25. For this reason’ the verdict is clearly wrong 
and should have been set aside and a new trial granted. 

There was also error in rulings on evidence. Without 
a proper foundation defendants, while testifying as wit- 
nesses, were permitted to make use of memoranda pre- 
pared by them to show the number of bushels of wheat 
taken from various tracts of land and stored in the bins 
and the number of bushels removed therefrom before the 
writ of replevin was executed. Defendants testified that 
they made these memoranda from a book in their posses- 
sion which was shown to be available as evidence. The 
book was not produced and plaintiff was deprived of the 
opportunity to inspect the entries therein and to cross- 
examine defendants in regard to the items on which the 
memoranda were based. On the face of the record the 
overruling of a motion to strike this testimony from the 
record was a prejudicial error. 

The trial court also erred in failing, upon request, to 
submit to the jury one of the issues involved in plain- . 
tiff’s theory of the case. There was evidence tending to 
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show that defendants failed to deliver to plaintiffs all 
grain purchased by him, or three-fourths of the crop 
described in the bill of sale, or that defendants had mixed 
in the bins some of their own wheat with that belonging 
to plaintiff. There was a reasonable basis in the evi- 
dence for computing the quantity to which plaintiff was 
entitled, if any, on this theory, and his right to recover 
it or its equivalent in wheat or any portion of it, if 
stored by defendants in the bins, should have been sub- 
mitted to the jury by a proper instruction. 

For the errors pointed out, the judgment is reversed 
and the cause remanded for further proceedings. 

REVERSED. 


Ray A. LOWER V. STATE OF NEBRASKA. 
Fitep January 16, 1923. No. 22542. 


1. Criminal Law: ‘“Acrions.” The word “actions” as used in the 
general saving clause act, section 3097, Comp. St. 1922, includes 
both civil and criminal proceedings. 


REPEALS: PRESUMPTION. It will not be presumed that 
the legislature, in the repeal of a criminal statute, intende¢e 
thereby, either directly or indirectly, to cause the dismissal of 
prosecutions, pending and undetermined, against persons charged 
with the commission of criminal offenses. 


Parpons:' Presumption. It will not be pre- 
einen that the legislature intended to bestow a legislative par- 
don, by the repeal of a criminal statute, upon persons found 
guilty of a felony, but, who perhaps by some mishap or by some 
error in the proceedings, have not yet been lawfully sentenced. 
EMBEZZLEMENT: VERDICT. When a defendant is charged 
with embezzling money under section 8658, Rev. St. 1913, or un- 
der section 8047, Comp. St. 1922, it is not necessary for the 
jury to fix in the verdict the value of the money embezzled. 
Courts will take judicial notice of the worth of United States 
money. 


AssistinG CouNSEL. The county attorney requested the 
court to appoint counsel to assist in the trial of a case charging 
a felony. Pursuant to such request the court appointed two as- 
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sistant attorneys general for that purpose. Held, that such .ap- 
pointment was without error. 

6. Embezzlement: Evinence. The evidence examined, and held that 
the verdict is amply supported thereby. 


Error to the district court for Saunders county: 
EpwarbD E. Goon, JupGe. Affirmed. 


Jamieson, O’Sullivan & Southard, for plaintiff in 
error. 


Clarence A. Davis, Attorney General, C. L. Dort and 
Jackson B. Chase, contra. 


Heard before Morrissey, C. J., LETTON, ALDRICH and 
Dean, JJ., Repick, District Judge. 


Dean, J. 


An information was filed in Saunders county against 
Ray A. Lower, defendant, which charged him with em- 
bezzling a large sum of money from the Valparaiso State 
Bank while he was its cashier. The information, as 
filed, contained 22 counts. When the state rested counts 
1 to 15, both inclusive, were dismissed on defendant’s 
motion. On one of the remaining 7 counts, which. charged 
the embezzlement of $2,000, defendant was acquitted. On 
the remaining 6 counts, which charged a total embezzle- 
ment of $17,360, he was found guilty. Thereupon he was 
sentenced to serve a term of not less than 1 nor more 


than 7 years in the penitentiary on each of the six counts, 
it being a part of the judgment that the sentence “shall 
run consecutively and not concurrently.” Defendant 
prosecutes error. 

When the information was filed, May 17, 1920, under 
section 8658, Rev. St. 1913; that section was in full force 
and effect. The section follows: 

“Every president, director, cashier, teller, clerk or 
agent of any banking company, who shall embezzle, ab- 
stract or wilfully misapply any of the moneys, funds 
or credits of such company or shall, without authority 
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from the directors, issue or put in circulation any of the 
notes of such company or shall, without such authority, 
issue or put forth any certificate of deposit, draw any 
order or bill of exchange, make any acceptance, assign 
any note, bond or draft, bill of exchange, mortgage, judg- 
ment or decree, or shall make any false entry on any 
book, report or statement of the company, with an in- 
tent in either case to injure or defraud such company or 
to injure or defraud any other company, body corporate 
or politic or any other individual person or to deceive 
any officer or agent appointed to inspect the affairs of 
any banking company in the state, shall be confined in 
the penitentiary not less than one year nor more than 
ten years.” 

Subsequently, and while this action was pending and 
undetermined in the district court, the legislature of 
1921 enacted chapter 297, Laws 1921, with an emergency 
clause, which was approved, February 25, 1921, by the 
governor. Section 6 of the act, now section 8047, Comp. 
St. 1922, has to do with substantially the same subject- 
matter, but it is without a saving clause. 

From this defendant’s counsel contend that section 
8658, Rev. St. 1913, which authorized this prosecution, 
is by implication repealed by the later act, namely, sec- 
tion 8047, Comp. St. 1922, and that the later act, being 
without a saving clause, the court was without authority 
to sentence defendant. The contention is that section 
8658 was not in effect when defendant was tried, the re- 
sult being, as defendant argues, that the verdict and 
judgment are void and of no effect. 

The attorney general does not concede defendant’s ar- 
gument, but contends that the 1921 act, namely, section 
8047, Comp. St. 1922, is in form and substance practically 
the same as the act which it repeals, the argument in 
brief being that the simultaneous repeal and reenact- 
ment of a statute, in terms or substance the same as the 
original act, is a mere reaffirmance of such act and not a 
repeal. : 
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Defendant says the argument is not sound and con- 
tends that the two sections are essentially and materially 
different in their provisions. However, we do not find 
it necessary to decide that question in view of the pro- 
visions of section 3097, Comp. St. 1922, cited by the 
attorney general, commonly known as the “general saving 
clause act.” The act reads: 

“Whenever a statute shail be repealed, such repeal 
shall in no manner affect pending actions founded there- 
on, nor causes of action not in suit that accrued prior to 
any such repeal, except as may be provided in such re- 
pealing statute.” 

In Caha v. United States, 152 U. 8. 211, it is said in 
an opinion by Mr. Justice Brewer that the word “ac- 
tions” may include both civil and criminal proceedings. 

The same question that is before us arose in Michigan 
where a criminal statute was repealed, as in the present 
case, without an express saving clause. But that state 
has a general saving clause statute similar to ours, and, 
as in our statute, the word “actions” is used without any 
qualifying words. The court there held that if the legis- 
lature did not intend that the word “actions” should be 
used in its broad sense, so as to include both civil and 
criminal actions, it would have used other restrictive ex- 
pressions, such as ‘‘civil actions” or “actions for damages,” 
and that, having failed to do so, it plainly appeared that 
it was the legislative intention to include both civil and 
criminal actions within the purview of the statute. In 
re Adler, 171 Mich. 268. 

The word “actions,” in a legal sense, has been defined 
as “a judicial proceeding for the enforcement or protec- 
tion of a right, the redress or prevention of a wrong, or 
the punishment of a public offense.”’ Webster’s New In- 
ternational Dictionary. 

It will, of course, be presumed that the legislature 
knew that section 3097 was and had been a part of the 
substantive law of the state almost 50 years when the 
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1921 act was adopted. It goes without saying that, if it 
had not been for the general saving clause statute, the 
legislature would in all probability have incorporated 
such a clause in the new act when the section in ques- 
tion was repealed. 

It is unthinkable that the lawmakers should have in- 
tended, either directly or indirectly, to cause the dis- 
missal of prosecutions against persons charged with the 
commission of a crime, but who had not yet been brought, 
to trial. Nor is it conceivable that it was the legislative 
intention to bestow a legislative pardon upon persons 
found guilty of a criminal offense, but who, perhaps by 
some error in the proceedings or other mishap, had not 
yet been lawfully sentenced. We are convinced, upon 
reason and authority, that the saving clause act in ques- 

. tion continued the act in force under which the informa- 

tion was drawn and that the court was clothed with 
power to impose the sentence upon defendant of which 
he complains. 

Defendant complains because the jury did not state 
in the verdict the value of the money that was embezzled. 
It is not required to fix the value under the embezzlement 
statute under which defendant was prosecuted. This has 
been said to be unnecessary except under a statute which 
provides that one who embezzles money or property of 
another is guilty of larceny, and this on the ground 
that in larceny a finding of value is required. 9 R. C. L. 
1299, sec. 46. Courts will take judicial notice of the 
worth of United States money. 

It is true that in a case where the defendant is charged 
with obtaining property under false pretenses the value 
of the property falsely obtained must, of course, upon 
conviction, be declared in the verdict. Hennig v. State, 
102 Neb. 271. But that is not the situation here. 

Reed v. State, 66 Neb. 184, is a case where the jury in 
its verdict found the defendants guilty “of larceny from 
the person to the amount of $275.” The verdict was held 
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sufficient. The court observed: “It is not necessary for 
a jury in any case to fix the value or worth of a dollar; 
judges, as well as other people, know what it is.” In 
Bartley v. State, 53 Neb. 310, the terse observation is 
made that courts will take judicial notice of the value 
of a dollar. In the present case the verdict is sufficient 
in form and substance. 

Counsel contend that a charge with respect to the 
venue has been omitted from each of the six counts on 
which defendant was found guilty and that the court in 
its instructions “supplied the venue.” 

The objection is hypercritical. The first count charged 
the offense as having been committed by defendant in 
Saunders county, Nebraska. Counts 1 to 15, inclusive, 
were dismissed by the court, as hereinbefore noted, after 
the state had rested, and then on defendant’s motion. 
Counts 16 to 22, inclusive, each, in apt terms, relates 
back to the first count and separately charges that “the 
county attorney further information makes that Ray A. 
Lower (on a date named), in said county, was the 
cashier of the Valparaiso State Bank; * * * that while 
said Ray A. Lower was cashier as aforesaid, to wit, on 
the day and year above set forth, he then and there 
fraudulently, unlawfully and feloniously certain money 
the property of said bank (naming the amount) in his 
possession as such cashier did then and there convert to 
his own use and embezzle with intent to injure and de. 
fraud,” ete. The venue was properly charged and with 
commendable brevity. The objections that the informa- 
tion failed to state an offense and that it did not properly 
charge the venue are without merit. 

Defendant contends that the verdict is not supported 
by the evidence, but the record shows that this assign- 
ment is clearly without support. Complaint is also 
made because the county attorney was assisted by two 
of the assistant attorneys general. The request for as- 
sistance was made by the county attorney and the ap- 
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pointment was made by the court. The objection was 
properly overruled. Blair v. State, 72 Neb. 501; Golds- 
berry v. State, 92 Neb. 211. 

Complaint is made with respect to the court’s refusal 
to give certain instructions offered by defendant and 
with respect to those given, and also in respect to evi- 
dence submitted and evidence refused. An examination 
of these, and also the other assignments of alleged error 
which are preferred by defendant, does not disclose that 
he has been denied any of his substantial rights. 

We have examined all of defendant’s assignments of 
alleged error presented in his brief of 361 pages. It is 
not only impractical but it would serve no good or use- 
ful purpose to discuss all of them. It is obvious that to 
do so would require more space than should be allotted 
to this opinion. 

Finding no reversible error, the judgment is 

AFFIRMED. 


CHARLES BILLINGS v. STATE OF NEBRASKA. 
Fitep JANUARY 16 1923. No. 22990. 


1. Criminal Law: EvineNncE UNLAWFULLY OBTAINED: ADMISSIBILITY. 
Where articles or information are offered in evidence, which are 
pertinent to the issue, the court will not exclude them because 
they may have been obtained in an irregular or illegal manner. 


. Where an officer acting under a search 
warrant seizes property beyond the scope and terms of the writ, 
such act under certain circumstances is a violation of section 7, 
art. I of our Constitution, but the mere fact that the constitu- 
tional right of search and seizure has been violated does not 
militate against receiving in evidence, against the party from 
whose possession they were obtained, the articles so seized and 
the information so procured. 


3. Searches and Seizures: AppLtIcATION oF FEDERAL Provision. The 

, fourth amendment to the Constitution of the United States re- 
lating to searches and seizures only applies to the federal govern- 
ment and its agencies. 


4. Courts: State ConsTituTIOoN: Errect oF FEepEraL Decisions. De- 
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cisions of the supreme court of the United States construing the 
fourth amendment to the federal Constitution are not controlling 
or necessarily binding on this court in the construction of sec- 
tion 7, art. I of our Constitution. 


5. Instructions examined, and held to correctly submit the issues to 
the jury. : 


Error to the district court for Antelope county: AN- 
son A. WELCH, JUDGE. Affirmed. 


J. F. Boyd, for plaintiff in error. 


Clarence. A. Davis, Attorney General, and Charles S. 
Reed, contra.. 


Heard before Morrissey, C. J., Lerron, Day and 
FiLanspurG, JJ.. SHEPHERD, District Judge. 


Day, J. 

Charles Billings, hereinafter designated defendant, was 
convicted upon an information charging him with unlaw- 
fully having in his possession a still or equipment for 
the manufacture of intoxicating liquors, and also for un- 
Jawfully having in his possession ten gallons of mash to 
be used in the manufacture of intoxicating liquors. He 
was adjudged to pay a fine of $500 and costs, and to 
be imprisoned in the county jail fora period of 30 days. 
To review this judgment he has brought the record of his 
conviction to this court. 

The defendant contends that the trial court erred in 
overruling his motion, made before the commencement 
of the trial, for a return to him of all articles seized by 
the sheriff under a search warrant, and also to suppress 
the evidence thus secured, for the reason that the articles 
seized and the information obtained were beyond the 
scope of the search warrant, both as to the articles to be 
seized and the place to be searched. Defendant also con- 
tends that it was error for the court, over his objection, 
to permit the articles so seized to be introduced in evi- 
ednce, and also to permit the officers to testify concerning 
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information obtained by them in the execution of the 
writ. : 

The record shows that the county judge of Antelope 
county upon a proper affidavit issued and delivered to 
the sheriff of said county a search warrant commanding 
him to search the “residence and buildings” of the de- 
fendant for intoxicating liquor, the residence and build- 
ings being described as situate on a specifically described 
quarter section of land. While the sheriff was executing 
the writ, his attention was attracted to some suspicious 
circumstances which he proceeded to follow up, and out 
in the field some distance from the residence and build- 
ings he discovered a still fully set up and equipped, which 
was concealed by being covered over with hay. He also 
found on the premises concealed in the same manner a 
quantity of rye mash. The sheriff took possession of 
these articles under the writ, and also arrested the de- 
fendant. Thereupon the sheriff filed a complaint upon 
which this information is based against the defendant, 
charging him with the unlawful possession of a still and 
mash for the manufacture of intoxicating liquors. 

It is argued by the defendant’s counsel that, in view 
of the fact that the articles seized by the sheriff were 
not specifically described in the search warrant, and that 
the place where they were found was not the place desig- 
nated to be searched, therefore the articles themselves ay 
well as the information gained by the sheriff were ille- 
gally obtained, and that in allowing such evidence to be 
received upon the trial the fourth amendment to the 
Constitution of the United States, as well as section 7, 
art. I of our own Constitution, was violated. 

The provisions of the federal and state constitutions 
above referred to are in identical language, and are as 
follows: “The right of the people to.be secure in their 
persons, houses, papers, and effects against unreasonable 
searches and seizures shall not be violated; and no war- 
rant shall issue but upon probable cause, supported by 
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oath or affirmation, and particularly describing the place 
to be searched, and the person or things to be seized.” 
We first consider the question presented in the light 
of our own Constitution. Assuming for the purpose of 
this decision that the sheriff in seizing the still and masb 
exceeded the authority which the search warrant gave 
him, does it follow that the articles so obtained and the 
information gathered cannot be introduced in evidence? 
The great weight of authority as announced by the state 
courts, our own included, seems to favor the doctrine 
that evidence which is pertinent to the issue being tried 
is admissible without regard to the manner in which it 
was obtained. Involuntary confessions, however, rest up- 
on a different footing. This court for a period of more 
than 45 years has steadily adhered to this doctrine. In 
Geiger v. State, 6 Neb. 545, an objection was made to the 
receiving in evidence of a letter from the defendant to 
his wife, which had been procured by the state. Not- 
withstanding a section of our statute which renders the 
husband and wife incompetent to testify concerning any 
communication made by one to the other during the 
marriage, the court held that, where papers or letters are 
otfered in evidence in the trial of a case which are perti- 
nent to the issue, they should be admitted, and the court 
will not take notice how they were obtained, nor will it 
form a collateral issue to determine that question. In 
Russell v. State, 66 Neb. 497, a pair of old shoes worn by 
the defendant at the time he was arrested was taken from 
the jail in his absence and without his consent and re- 
ceived in evidence, and it was held not to be a violation 
of his constitutional right to be-secure against unreason- 
able searches and seizures. In Younger v. State, 80 Neb. 
201, shoes which had been forcibly taken from the de- 
fendant were offered and received in evidence over his ob- 
jection, and it Was held that, where articles are offered 
in evidence which are pertinent to the issue, the court 
will not exclude them on account of the manner in 
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which they were obtained. In Nizon v. State, 92 Neb. 
115, the action was a prosecution for violating the liquor 
laws of this state. It was held that it was not error to 
permit the state to introduce a federal liquor license is- 
sued to the defendant which was obtained from the de- 
fendant by stealth. 

Among the many well-reasoned decisions upon the pre- 
cise point in issue, we quote from the case of People v. 
Mayen, 188 Cal. 237. In that case articles were taken 
under an invalid search warrant. The trial court denied 
a return of the articles to the defendant, and they were 
afterwards received in evidence. In disposing of the 
case, the court said: 

“Without at all minimizing the gravity of such offense, 
or the sacredness of the right of every citizen to be se- 
cure in his person, home, and property from any unlawfut 
invasion by the state, it does not follow that the subse- 
quent detention and introduction in evidence of the 
property thus wrongfully taken constituted error on the 
trial of the appellant. The trespass committed in the 
wrongful seizure of these personal effects by unauthorized 
officers, and the subsequent use of the same in evidence 
on the part of the prosecution, were in legal effect en- 
tirely distinct transactions with no necessary or inherent 
relation to each other. * * * No authority, so far as we 
have been able to discover, has suggested that the subse. 
quent use of articles so taken as evidence is in itself any 
fart of the unlawful invasion of such constitutional guar- 
anty. The search and seizure are complete when the 
goods are taken and removed from the premises, Whether 
the trespasser converts them to his own use, destroys 
them, or uses them as evidence, or voluntarily returna 
them to the possession of the owner, he has already com- 
pleted the offense against the Constitution when he makes 
the search and seizure, and it is this* invasion of the 
rights of privacy and the sacredness of a man’s domicile 
with which the Constitution is concerned. The Consti- 
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tution and the laws of the land are not solicitous to aid 
persons charged with crime in their efforts to conceal or 
sequester evidence of their iniquity. From the necegsi- 
ties of the case the law countenances many devious 
methods of procuring evidence in criminal cases. The 
whole system of espionage rests largely upon deceiving 
and trapping the wrongdoer into some involuntary dis- 
closure of his crime. It dissimulates a way into his con- 
fidence; it listens at the keyhole and peers through the 
transom light. It is not nice, but it is necessary in fer- 
reting out the crimes against society which are always 
done in darkness and concealment. Thus it is that al- 
most from time immemorial courts engaged in the trial 
of a criminal prosecution have accepted competent and 
relevant evidence without question, and have refused to 
collaterally investigate the source or manner of its pro- 
curement, leaving the parties aggrieved to whatever di- 
rect remedies the law provides to punish the trespasser, 
or recover the possession of goods wrongfully taken. * * * 
The fallacy of the doctrine contended for by appellant 
is in assuming that the constitutional rights of the de- 
fendant are violated by using his private papers as evi- 
dence against him, whereas it was the invasion of his 
premises and the taking of his goods that constituted 
the offenses irrespective of what was taken or what use 
was made of it; and the law having declared that the 
articles taken are competent and admissible evidence, 
notwithstanding the unlawful search and seizure, how 
can the circumstance that the court erred in an inde- 
pendent proceeding for the return of the property on 
defendant’s demand add anything to or detract from 
the violation of defendant’s constitutional rights in the 
unlawful search and seizure?” 

In Commonwealth v. Tibbetts, 157 Mass. 519, it was 
said: “Evidence which is pertinent to the issue is ad- 
missible although it may have been procured in an ir- 
regular or even an illegal manner. A trespasser may 
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testify to pertinent facts observed by him, or may put 
in evidence pertinent articles or papers found by him 
while trespassing. Jor the trespass he may be held re- 
sponsible civilly, and perhaps criminally; but his testi- 
mony is not thereby rendered incompetent.” 

We cite a few of the many cases supporting this gen- 
eral doctrine: Gindrat v. People, 188 Dll. 103; State v. 
Pomeroy, 130 Mo. 489; State v. Griswold, 67 Conn. 290; 
State v. Flynn, 36 N. H. 64; State v. Madison, 23 8. Dak. 
584. The same rule is announced in Adams v. New 
York, 192 U. 8. 585. 

Some of the decisions sustaining the general doctrine, 
especially with reference to the seizure of liquor, are 
based upon the idea that there was no property right in 
the individual in intoxicating liquors, and hence taking 
the property illegally was no invasion of constitutional 
rights. City of Sioux Falls v. Walser, 187 N. W. (S 
Dak.) 821; United States v. Fenton, 268 Fed. 221. Other 
cases hold that the seizure of intoxicating liquor illegally 
held is not unreasonable. 

The only doubt which has been cast upon the cor- 
rectness of this rule is based upon the decisions of the 
United States supreme court in Boyd v. United States, 
116 U.S. 616, Weeks v. United States, 232 U.S. 383, and 
Silverthorne v. United States, 251 U. S. 385. Without 
attempting a general analysis of these cases, we think it 
may be conceded that the general conclusion is that, 
where the federal government or its agents has obtained 
-possession of the property of a defendant through an 
unlawful search and seizure, and where the defendant 
has made a timely application for a return to him of 
the property so seized, which demand has been denied, it 
is error for the court to permit such property to be used 
against him upon the trial, as it violates the fourth and 
fifth amendments to the federal Constitution. 

The rule is well settled that the fourth amendment to 

the federal Constitution relating to searches and seizures 
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only applies to the federal government and its agencies, 
and has no application to the officers of state govern- 
ments or to individuals. The decisions of the supreme 
court of the United States in construing the federal Con- 
stitution are of course supreme; but, as to those pro- 
visions of the Constitution of the United States which 
go no further in their application than to the officers and 
agencies of the government, such decisions are not bind- 
ing upon the state courts. Weeks v. United States, 232 
U.S. 383; Gindrat v. People, 138 Ill. 108; People v. May- 
cn, 188 Cal. 237; 12 C. J. 744, sec. 161. 

In view of the fact that our own decisions are in har- 
mony with the great weight of authority, and that the 
rule announced has been enforced for so many years, we 
are not disposed to depart from it. 

It is suggested that the sheriff was rightfully upon the 
premises, and that the taking of the property under the 
circumstances disclosed by the record was not illegal. In 
the view we have taken, it seems unnecessary to pass 
upon that phase of the case. 

The defendant also complains of certain instructions 
of the court as being misleading. An examination of the 
instructions, considered as a whole, clearly shows that 
the case was fairly submitted to the jury for its consid- 
eration. 

Upon an examination of the entire record, no error ‘is 
found, and the judgment is, therefore, 

AFFIRMED. 


BESSIE PESTER, APPELLANT, V. JOSEPH HOLMES ET AL., 
APPELLEES. 


Fitep JANUARY 16, 1923. No. 22203. 


1, Highways: Townsuips: Liapmity. “A township organized un- 
der the township organization act in this state is not liable to 
persons injured by reason of defects in the public highways 
within the limits of such township.” Wilson v. Ulysses Town- 
ship, 72 Neb. 807. 
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The exemption of the township from 
liability extends to its officers, agents and servants in the prose- 
. cution of work upon the highway. 

3. Negligence: Liasimity. A liability for negligence presupposes 
the existence of a duty from a breach of which injury results. 

4. Master and Servant: Liasmiry oF SerRvaANT. A servant is not 
liable to a third person for negligence of the master in failing 
to perform a duty placed by law upon the master; but only for 
his own negligence in failing to perform: a duty ow.ng by the 
servant to such third person. 


ApPEAL from the district court for Valley county: 
BayarpD H. PAIne, JuDGE. Affirmed. 


Davis .& Davis, for appellant. 
Bert M. Hardenbrook, contra. 


Heard before Morrissey, C. J., Lerton, DEAN and 
FLANSBURG, JJ.. REDICK and SHEPHERD, District Judges. 


Renick, District Judge. 


This action is brought by the plaintiff against the de 
fendants to recover damages resulting from a defect in 
a highway within ‘Yale township, in Valley county. The 
petition alleged that on October 29, 1919, the defendants 
dug a ditch across the highway and left it unguarded by 
proper barriers or lights, and that plaintiff, on the night 
of that day, while riding in an automobile driven by her 
fiancé, her husband at the time of the trial, was seri- 
ously injured by the car being precipitated into the 
ditch without fault of plaintiff or the driver. The answer 
denied that the petition stated a cause of action; denied 
all charges of negligence; and alleged that Valley county 
was under township organization; that Yale township 
was a regularly organized township; that at the regular 
annual meeting of the township in 1919 the road over- 
seer was directed to repair the highway at the place of 
the accident by taking out an old culvert and replacing 
it with a larger one; that- the defendants were com- 
manded by the overseer to assist in the work under the 
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direction of the overseer; that sufficient barriers were 
erected; and that the accident was caused by the negli- 
gence of the driver of the car. The reply was a general 
denial. : 

The evidence establishes the fact that the defendants 
took out the old culvert and dug the ditch across the 
road; that plaintiff suffered severe injuries by the car 
running into. the excavation; and all the allegations. of 
the answer except the erection of barriers and negligence 
of the driver, as to which matters different inferences 
may arise. 

In view of the conclusion at which we have arrived, it 
may be conceded that plaintiff received her injuries as 
alleged, and that defendants were guilty of negligence 
in failing to put up proper barriers or give warning of 
the ditch across the road, if any duty rested upon them 
in that regard. This postulate’ contains the key to the 
solution of the question whether defendants are liable. 

The road overseer was one Robert E: Woody... Section 
2929, Rev. St. 1913, authorized him to command the 
services of men and teams to perform work on any road 
or culvert in his district as he may direct, at going 
wages, and provided penalties for their refusal. The 
defendants were called under this authority and _ per- 
formed the work, as far as completed at the time of the 
accident, under the direction of the overseer. Let us in- 
quire now what were the relations of the parties in con- 
nection with the work and their duties and obligations 
to the public and private persons: 

1. The township duty was to keep the highway in re- 
pair. This was a public duty—a governmental duty for 
the negligent performance of which it was in no way re- 
sponsible to private individuals, including the plaintiff. 
Wilson v. Ulysses Township, 72 Neb. 807. 

2. The road overseer, being an officer of the township 
and acting under its authority, stood in the shoes of the 
township and was not liable for negligence in the per- 
formance of the work. McConnell v. Dewey, 5 Neb. 385; 
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Wilson v. Spencer, 91 Neb. 169; Gibson v. Sioux County, 
183 Ia. 1006. 

3. The defendants were servants of the road overseer, 
hired and paid to do the work. Upon what theory caa 
they be held for negligence in doing the work, or failing 
to take proper steps to protect the public? They were 
not doing anything wrongful; they were in the prosecu- 
tion of a lawful work under the direction of the town- 
ship. The excavation in the highway, being made under 
lawful authority, was not a nuisance. If the overseer 
had dug the excavation himself and left it unguarded, 
neither he nor the township would have been liable to 
the plaintiff. Why, then, should the agents and servants 
of the township a little lower down in the scale be 
liable? We think, as said in Packard v. Voltz,.94 Ia. 
277: 

“Tt must certainly be an anomalous doctrine that 
would exempt the corporation itself from liability for 
the doing of a lawful act in a negligent manner, upon 
the ground of its compulsory agency in behalf of the pub- 
lic welfare, and at the same time affix a liability upon 
its agent for precisely the same acts done under express 
authority. We think an instance of such liability is not 
to be found. It must be a reason for the rule of exemp- 
tion, on the part of a political corporation, that its 
agency is a public necessity, and it seems to us that the 
same law that would give it exemption from liability 
* * * would protect from liability the servant through 
whom, only, the corporation can discharge its duty to the 
public.” 

See, also, Gibson v. Sioux County, supra. 

However, it is said that the action is against the de- 
fendants for their personal negligence in failing to put 
up barriers or warnings; but to characterize any act or 
omission as negligent presupposes the existence of a duty 
to do or not to omit to do the act in question. Cohen v. 
Tradesmen’s Nat. Bank, 262 Pa. St. 76. We may con- 
cede, arguendo, that it was the duty of the road overseer 


VoL. 109] JANUARY TERM, 1923. 607 


Pester v. Holmes. 


to put up sufficient barriers or warnings, but we have 
shown that he incurred no liability for a negligent failure 
to do so, and that the exemption extended to his agents, 
as they were all acting in a public capacity. 

But how does the case stand if we consider the over- 
seer and his servants purely as private individuals? The 
overseer then is a contractor and defendants are his em- 
ployees. As between them, where is the primary duty 
to put up warnings? Clearly upon the contractor. Jes- 
sup v. Sloneker, 142 Pa. St. 527. He may, of course, 
delegate the performace of that duty to a servant, and 
in such case both might be liable; but the servant is not 
responsible for the nonperformance of a duty which the 
law puts upon the master. Hill v. Caverly, 7 N. H. 215; 
Floyt v. Shenango Furnace Co., 186 Fed. 539. The doc- 
trine respondeat superior has no application e converso. 

It seems clear, therefore, that the servant cannot be 
held, at least, unless he has been specially charged with 
the duty by the inaster, which doctrine in this case finds 
support neither in the allegation nor the proof. A ser- 
vant is liable for an injury produced by an affirmative 
misfeasance (Sullivan v. Dunham, 35 App. Div. (N. Y.) 
3842), but not for mere neglect; the remedy in that case 
being against the master alone (Scheller v. Silbermintz, 
50 Misc. Rep. (N. Y.) 175). It is not intended to pro- 
voke any discussion as to liability: for acts of misfeasance 
and nonfeasance. It was stated in Hllis v. Southern R. 
Co., 72 8. Car. 465: “The true rule deducible from the 
authorities is that the servant is personally liable to 
third persons when his wrongful act is the direct and 
proximate cause of the injury, whether such wrongful act 
be one of nonfeasance or misfeasance.” But here this 
digging of the ditch was lawful. What we do hold is 
that every liability for negligence must arise out of the 
neglect of some duty resting upon the party to be charged 
toward the claimant. The duty is the mother of the ob- 
ligation, and as we have shown that the duty to erect 
barriers or give proper warning of the excavation rested 
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upon the master, the obstruction being a lawful one, the 
servants, who had and were given no control over the 
project, but merely dug the ditch under the master’s di- 
rection, were not liable for failure of the master to give 
warning. Jessup v. Sloneker, supra. 

As the judgment of the lower court is the only one 
which could properly be rendered, the other questions dis- 
cussed in the briefs will not be considered. 

AFFIRMED. 


Perry ANTHONY Vv. STATE OF NEBRASKA. 


Fitep FesruaRy 15, 1923. No. 22837. 


1, False Pretenses: Inpictment. In an indictment charging de- 
fendant with obtaining a note by false pretenses with intent to 
cheat or defraud the maker of the note, the causal connection be- 
tween the false pretenses and the obtaining of the note is an 
element of the statutory offense and must be positively and ex- 
plicity stated. Comp. St. 1922, sec. 10074. 


2, Criminal Law: Inpictment. In a criminal prosecution it is 
a substantial right of defendant to have all elements of the 
crime for which he. is prosecuted stated in the indictment, and a 
failure in this respect may be a ground for reversing his con- 
viction, this right not being defeated by the statute providing that 
convictions shall not be reversed for defects in the indictment, 
if they do not “tend to the prejudice of the substantial rights of 
the defendant upon the merits.’ Comp. St. 1922, sec. 10074. 


Error to the district court for Lancaster county: 
ExLiott J. CLEMENTS, JuDGE. Reversed. 


Doyle & Halligan, for plaintiff in error. 


Clarence A. Davis, . Attorney General, and Mason 
Wheeler, contra. 


Heard before Morrissey, C. J., Rose, DEAN, Day and 
FLANSBURG,JJ., SHEPHERD, District Judge. 


Pgr CURIAM. . 
In the district court for Lancaster county Perry 
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Anthony, defendant, was prosecuted under the statute 
declaring: 

“Whoever by false pretense or pretenses shall obtain 
from any other person, corporation, association, or 
partnership, any money, goods, merchandise, credit or 
effects whatsoever with intent to cheat or defraud such 
person, corporation, association, or partnership of the 
same, or shall sell, lease or transfer any void or pre- 
tended patent right or certificate of stock in a pretended 
corporation and take the promissory note or other val- 
uable thing of such purchaser, or shall fraudulently 
make and transfer any bill, bond, deed of sale, benefit 
or grant or other conveyance to defraud his creditors 
of their just demands, or shall obtain the signature or 
indorsement of any person to any promissory note, bank 
draft, bill of exchange, or any other instrument in writ- 
ing, fraudulently or by mispresentation, if the value 
of the property or promissory note or written instrument 
or credit, fraudulently obtained or conveyed as afore- 
said, shall be thirty-five dollars, or upwards, shall be 
imprisoned in the penitenitary not more than five years 
nor less than one year; but if the value of the property 
be less than thirty-five dollars, the person so offending 
shall be fined in any sum not exceeding one hundred 
dollars or be imprisoned in the jail of the county not 
exceeding thirty days and be liable to the party injured in 
the .mount of damage sustained.” Comp. St. 1922, sec. 
9892. , 

The indictment consisted of ten counts, but defendant | 
was answerable only under the fifth, which follows: 

“And the grand jurors aforesaid, upon their oaths 
aforesaid, in the name and by the authority of the 
state of Nebraska, do further present that Perry Anthony 
and Jaceb ©. Liesveld on or about the 22d day of No- 
vember, 1919, in the county of Lancaster and state of 
Nebraska, then and there being, did then and there in- 
tending unlawfully and fraudulently to cheat and de 
fraud Julia Nahley falsely, knowingly, designedly, un- 
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lawfully and feloniously, pretend, state and represent 
to the said Julia Nahley that they were the agents of 
and for the Lincoln Auto & Tractor School of Lincoln, 
Nebraska, a corporation, organized and existing under 
the laws of the state of Nebraska, and that they were 
employed by said Lincoln Auto & Tractor School to 
sell the common stock of ‘said corporation; that said 
common stock of said corporation which they then and 
there offered for sale to the said Julia Nahley was 
treasury stock of said Lincoln Auto & Tractor School 
and that said Lincoln Auto & Tractor School had been 
and was selling said common stock of said corporation 
for $210 per share, and that said common stock was of 
the fair and reasonable market value of $210 per share, 
and that the said common stock of the said Lincoln Auto 
& Tractor School had paid thirty per cent. dividends for 
and during the preceding year; that both said defendants 
owned the same kind of stock of the aforesaid company 
that they were then and there offering for sale to the 
said Julia Nahley, and that they and each of them had 
paid $210 per share for said common stock; that relying 
upon said false statements, pretenses and representations 
of the said Perry Anthony and Jacob C. Liesveld made as 
aforesaid, the said Julia Nahley did then and there 
purchase, take and receive from the said Perry Anthony 
and Jacob C. Liesveld thirty (30) shares of the common 
stock of the Lincoln Auto & Tractor. School of Lincoln, 
Nebraska, a corporation, and did then and there execute 
and deliver to the said Perry Anthony and Jacob C. 
' Liesveld her negotiable promissory note in the sum of 
$6,300, of the value of $6,300, signed by herself or order 
‘and by herself then and there indorsed with her signa- 
ture; that said statements, representations and pretenses 
so made by the said Perry .Anthony and Jacob C. 
Liesveld were wholly false; and the said Perry Anthony 
and Jacob C. Liesveld were not then and there the 
agents of and for the Lincoln Auto & Tractor School 
of Lincoln, Nebraska, a corporation, employed by it to 
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sell the common stock of said corporation; that the 
common stock of said corporation which the said defend- 
ants were then offering for sale to the said Julia Nahley 
was not treasury stock of said corporation; that the 
gaid common stock of the Lincoln Auto & Tractor School 
had not been sold and was not being sold by said cor- 
poration for $210 per share and that said common stock 
was not of the fair and reasonable market value of $210 
per share, and that the said common stock of said cor- 
poration had not paid thirty per cent. dividends for and 
during the preceding year; that neither of said defend- 
ants owned common stock of said company for which 
they had paid $210 per share, all of which was well 
known to the said Perry Anthony and Jacob C. Liesveld 
who then and there made said false and fraudulent 
statements, representations and pretenses with the intent 
to cheat and defraud the said Julia Nahley, contrary to 
the form of the statutes in such cases made and provided, 
and against the peace and dignity of the state of 
Nebraska.” 

Upon a verdict of guilty, defendant was sentenced 
tu serve in the penitentary a term of not less than one 
nor more than five years. As plaintiff in error he 
chaHlenges his conviction as prejudicially erroneous. 

Tt is argued that the indictment is fatally defective 
because it fails to charge positively and explicitly, as 
required by the criminal law, that defendant obtained 
the note as a result of the false pretenses pleaded and 
with the intent to cheat or defraud Julia Nahley. Ina 
prosecution under this statute the law has been an- 
nounced as follows: 

“Such indictment or information must charge ex- 
plicitly all that is essential to constitute the offense. It 
cannot be aided by intendment, nor by way of recital or 
inference, but must positively and explicitly state what 
the accused is called upon to answer.” Moline v. State, 
67 Neb. 164. , 
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While it seems to be unnecessarily recited in he 
present indictment that Julia Nahley, relying upon the 
false pretenses charged, purchased from defendant the 
stock described, it is not positively and explicitly stated 
that the note was obtained asa result of the false pretenses. 
The obtaining of Julia Nahley’s signature to the note by 
false pretenses does not appear to be the offense for 
which defendant was prosecuted. Perhaps what was 
meant to be charged was the obtaining of the note by 
talse pretenses with the intent on the part of defendant 
to cheat or defraud Julia Nahley. False pretenses, 
the obtaining of something valuable as a result of the 
talse pretenses and the intent to cheat or defraud the 
person wronged are all elements of the statutory of- 
fense. The causal connection between the false pre- 
tenses and the obtaining of something valuable cannot 
be ignored in criminal prosecutions, because it is an 
element of the unlawful act condemned by the statute. 
Courts generally have thus viewed the legislation from ” 
the time of its enactment. The intent to cheat or de- 
fraud and the obtaining of something valuable as a 
result of the false pretenses are generally understood 
to be elements of the statutory offense. 25 C. J. 631, 
sec. 62; Schleisinger v. State, 11 Ohio St. 669; Enders v. 
People, 20 Mich. 233; Roberts v. State, 85 Ark. 435; 
Connor v. State, 29 Fla. 455. The causal connection be- 
tween the false pretenses and the obtaining of something 
valuable, being an element of the statutory offense, must, 
be positively and explicitly stated in the indictment. 
Moline v. State, 67 Neb. 164. This element, as applied 
to the obtaining of the note, does not thus appear in the 
indictment in the present case. To avoid the consequence 
of the error, the staté invokes the statute providing that 
convictions ‘shall not be reversed for defects in the in- 
dictment, if they do not “tend to the prejudice of the 
substantial rights of the defendant upon the merits.” 
Comp. St. 1922, sec. 10074. This statute was not in- 
tended to deprive accused of a substantial right, to his 
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prejudice. Under our system of criminal law it is a 
substantial right of accused to have all elements of the 
offense for which he is prosecuted stated in the indict- 
ment or information. Oral charges or elements of a 
crime disclosed for the first time by the evidence during 
the trial are not measures of the substantial rights of a 
defendant in a criminal prosecution. The defect was 
called to the attention of the county attorney and the 
district court by a demurrer before the county and the 
defendant were put to the expense of a trial. The de- 
murrer should have been sustained. The error is funda- 
mental. It deprived defendant of a substantial right 
asserted at every stage of the prosecution. ‘For this 
reason the judgment is reversed and the cause remanded 
for further proceedings. 
REVERSED. 


WILLARD V. MatTHEWS v. STATE OF NEBRASKA. 
Fitep FEBRUARY 15, 1923. No. 23012. 


Error to the district court for Douglas ‘county: 
CHARLES LESLIE, JUDGE. Affirmed. 


McCarty & Hager, for plaintiff in error. 


Clarence A. Davis, Attorney General, W. C. Dorsey 
andJackson B. Chase, contra. 


Heard before Morrisszy, C. J., LeTTON, Rose, DEAN, 
Day and Franspure, JJ., SHEPHERD, District Judge. 


PER CURIAM. 


While he was president of the Pioneer State Bank 
of Omaha, defendant was indicted by the grand jury in 
‘Douglas county and by that body charged with em- 
bezzling $300,000 belonging to the bank. The first count 
of the indictment charged defendant with the embezzle- 
ment of $200,000; the second count charged the em- 
bezzlement of $75,000; and the third count charged the 
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embezzlement of $25,000. February 20, 1922, defendant 
pleaded guilty to the embezzlement of $200,000 as charged 
in the first count. The two remaining counts, on motion 
of the attorney general, were dismissed. The  pro- 


“nouncement of judgment, and sentence of defendant, 


under his plea of guilty, were postponed by agreement 
until March 6, 1922. On that date he was sentenced to 
serve a term in the penitentiary of not less than one 
year nor more than ten years. Pursuant to the sentence 
defendant is now serving the term imposed by the court. 

About five months after entering his plea of guilty, 
namely, August 8, 1922, defendant filed in this court a 
petition in error, alleging that the court erred in re- 
fusing to sustain his motion to quash the first count of 
the indictment which was filed by him in the district 
court October 26, 1921. 

The principal ground of the motion to quash, to which 
our attention is now directed, is that the law under 
which defendant was indicted and sentenced, namely, 
section 8658, Rev. St. 1913, was repealed without a saving’ 
clause February 25, 1921, by the adoption of chapter 297, 
Laws 1921, and more particularly section 6 of that 
chapter, now section 8047, Comp. St. 1922. 

The question presented by defendant was considered 
by us and disposed of, adversely to his contention here, 
in Lower v. State, ante, p. 590. The present case is 
controlled by our decision in that case. The petition in 
error is therefore denied, and the judgment of the trial 
court is 

AFFIRMED. 
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JOHN O’ HARA, APPELLEE, V. JAMES C. DAVIS, APPELLANT. 


Fitep Fesruary 15, 1923. No. 23057. 


1, Appeal: Law or THE Case. There being no substantial difference 
in the evidence upon the second trial of this case from that set 
forth in the opinion at the former hearing, the conclusion of the 
court that the evidence was sufficient to sustain a judgment has 
become the law of the case, and is adhered to. 


2. Appearance: JurispicTiION. An action for .damages against the 
director general of railroads under the federal employers’ liability 
act is both local and transitory under general order No. 18-A, 
and the district courts of this state have jurisdiction over the 
subject-matter of such an action. Where the director general 
specially appears to object to the jurisdiction of the court over 
his person, and at the same time challenges the jurisdiction of the 
court over the subject-matter of the controversy, as to which the 
motion is not well founded, this is a voluntary appearance equiva- 
lent to the service of summons, and gives the court jurisdiction 
‘over the person of such officer. 


3. Damages. A verdict for $46.840.11 for an injury resulting in 
the loss of the sight of both eyes held, under the facts in this case, 
to be excessive, and a recovery of $37,500 is allowed. 


APPEAL from the district court for Douglas county: 
L. B. Day, JupGE. Affirmed on condition. 


N. H. Loomis, C. A. Magaw and Edson Rich, for 
appellant. 


John O. Yeiser and J. C. Travis, contra. 


Heard before Morrissgy, C. J., Letron, Dran and 
FianspureG, JJ., SHEPHERD, District Judge. 


PER CURIAM. 

This case is here for the second time. At the first 
trial evidence was taken and both parties rested. A 
motion of defendant to direct a verdict in its favor was 
sustained, and the action dismissed. On appeal to this 
court the judgment was reversed and the cause remanded 
for further proceedings. O’Hara v. Hines, 108 Neb. 74. 
Upon a second trial plaintiff recovered a judgment for 
$46,840.11, and from this judgment this appeal is taker. 
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The evidence upon the second trial is substantially the 
same as that produced at the first trial, the substance of 
which is set forth at length in the former opinion. There 
are a few matters, however, which should be noticed. At 
the former trial there was no evidence as to changes, if 
any, in the explosiveness of the detonator that may have 
taken place by reason of the exposure and the treatment 
it had been subjected to. At this trial there is direct 
testimony of certain experts that the exposure of the 
detonator to the air, the loss of part of its contents, and 
the length of time it had been manufactured would make 
no difference in regard to its liability to explode, and they 
express the opinion that it could not be exploded in the 
inanner testified to by plaintiff. In this connection it 
may be said that those witnesses testified that fulminate 
of mercury may be exploded by heat, by a scratch, or by 
a severe blow. As was in effect said in the former opin- 
ion, it is not inconceivable that the pulling and twisting 
of the wires in the detonator may have scratched or 
eaused friction in the fulminate, and this, rather than 
the blow upon the rail, caused the explosion. Another 
difference in the proof is that in this case there is no 
exploded detonator in evidence with wires about an inch 
long, said to have been picked up near the place of the 
explosion. There was evidence tending to prove that 
even after the accident plaintiff had said that he saw 
yellow powder escaping from the cylinder, and that he 
tapped it upon the rail, which he had denied in his tes- 
timony. In the main, however, the testimony is the samv 
as at the former trial, except that the testimony of the 
experts upon explosives may perhaps be stronger at this 
trial. There is serious doubt in the mind of the court 
whether the accident occurred in the manner testified to 
by the plaintiff, or in that narrated by the witness Berg, 
who testified that he saw the plaintiff hit the detonator 
with a hammer.- Other witnesses testified that at the 
time of the explosion the plaintiff was 10 or 12 feet away 
from where the hammer was lying. Upon the disputed 
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questions of fact the jury had the right to decide, and 
there is sufficient evidence to sustain their finding that 
the accident occurred in the manner that plaintiff de- 
scribed. 

The principal grounds relied upon for reversal are: 
That the court had no jurisdiction over the person of the 
defendant, and over the subject-matter of the suit; and 
that the evidence is not sufficient to support the verdict. 

Error is also assigned as to the giving of instructions 
by the court, and the refusal to instruct the jury to 
return a verdict for the defendant. It is also said that it 
was prejudicial error for the court to embody in its in- 
structions allegations of negligence unsupported by any 
competent testimony. In this connection it is said that 
ir was not negligence for the defendant to fail to pro- 
vide wire with which to tie the cloth to the cable, nor 
for the foreman to direct the use of the wire without 
examining the same, nor negligence for him to fail to see 
and note the dangerous condition of the wire. It is 
pointed out in the former opinion that, under the federal 
employers’ liability act, a fellow workman stands in 
the shoes of the master, and when he acts for the master 
in a negligent manner, within the scope of his employ- 
ment, his negligence is the neglience of the master. 
The argument in this connection that the workman did 
not give the wire to plaintiff to promote defendant’s busi- 
ness, or in the course of it, but simply to comply with 
John O’Hara’s request, was submitted to the jury, and 
their verdict settled the question as to whether such con- 
duct of O’Hara was negligent. 

Six of the propositions of law relied upon in the ° 
appellant’s brief and the authorities cited to sustain 
them, are identically the same as those presented upon 
the former appeal, and the discussion in the opinion upon 
that appeal hag settled the law as applicable to the facts 
in this case. There is nothing in the record as now 
presented which materially detracts from or modifies 
the force of the facts as recited therein. 
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It is strongly urged that the court had no jurisdiction 
ci the person of defendant or the subject-matter of the 
eclion. The action is brought under the federal em- 
ployers’ liability act. The petition does not allege the 
place of residence of plaintiff. 

By general order No. 18-A of the director general of 
railroads issued April 18, 1918, general order No. 18, 
relating to the venue of suits against the director general, 
was amended to read as follows: “It is therefore ordered 
that all suits against carriers while under federal control 
must be brought in the county or district where the 
plaintiff resided at the time of the accrual of the cause 
of action, or in the county or district where the cause of 
action arose.” ‘This provision was ineffectual by a later 
amendment. , 

In Alabama & V. RB. Co. v. Journey, 257 U. 8. 111, the 
supreme court of the United States held that it was with- 
in the power of the director general to prescribe the venue 
of such suits. Whether this power existed up to that time 
had been a disputed question. Some of the inferior 
federal courts had held that the director general had such 
power, others held to the contrary. Some of the later 
cases are: Moore & Co. v. Atchison, T. & S. F. R. Co., 
174 N. Y. Supp. 60; Wainwright v. Pennsylvania R. Co., 
253 Fed. 459; Cocker v. New York, O. & W. R. Co., 258 
Fed. 676; Haubert v. Baltimore & O. R. Co., 259 Fed. 
361. 

After the petition was filed and summons served in 
Douglas county, the director general, “appearing special- 
ly and for the purpose only of objecting to the jurisdic- 
tion of the court over the person of the defendant and over 
the subject-matter of this action, moves the court to 
quash the summons herein.” As grounds therefor, he 
alleged that plaintiff did not reside in Douglas county, 
Nebraska, at the time of the accrual of the cause of 
aetion, and that such cause of action did not arise in 
said county and state. No evidence was presented to 
"prove these allegations, and the motion was properly 
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overruled. The defendant then answered, raising the 
same objections to the jurisdiction of the court, and 
also pleading to the merits. 

The orders of the director general are concerned with 
and govern only the venue of the action. If the action 
had been brought in the county or district in which the 
plaintiff resided, the fact that the accident took place 
in another county or district would not divest the court - 
of jurisdiction. The action itself under these orders is 
therefore so far transitory in its nature as to the subject- 
matter, and if jurisdiction of the person of the defendant 
had been obtained either by proper service of summons or 
voluntary appearance, the question of the liability of the 
' director general would be properly before the court. 

Similar provisions as to venue are to be found in the 
Code of Kentucky. In. that state an action against a 
common carrier for injury to a passenger, or to other 
person, or his property, must be brought in the county 
in which the defendant, or one of several defendants, 
-resides, or in which the plaintiff, or his property, is in- 
jured, or in which he resides, if he resided in a county 
through which the carrier passes. The supreme court 
of Kentucky held in Chesapeake, O. & S. W. R. Co. v. 
Heath’s Admr., 87 Ky. 651, that said action is both a 
local and a transitory one. It is transitory because it 
may be instituted in another county than that in which 
the tort was committed, and under the Kentucky Code a 
chief officer, or agent, may be served in any county where 
he may be found; and it is made local at the option of the 
plaintiff. It is said: “The action, therefore, being 
both local and transitory, the common pleas court of Mc- 
Cracken county had jurisdiction of the subject-matter, 
and could have rendered a personal judgment if there 
had been any service on the defendant as provided by 
the Code.” It is also said: “The appellant in this case 
has taken every step to prevent a judgment upon it with- 
cut service, and has made no plea to the jurisdiction of 
the court as to the subject-matter, or entered any ap- 
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pearance to the merits by answer or otherwise, until 
compelled to do so by the trial court.” It was held that 
the special appearance should have been sustained. 
Gillen v. Illinois C. R. Co., 1387 Ky. 375, was an action 
against a railroad company for damages from a fire 
started by the negligence of the company,,which injured 
the fences and timber upon the plaintiff’s land. The 
court, after quoting section 73 of the Code providing 
that an action against a carrier for injury to a person, or 
his property, must be brought in the county in which 
the defendant resides, or in which the plaintiff, or his 
property, is injured, or in which the plaintiff resides, 
if he resides in a county through which the carrier passes 
‘said: “The purpose of sections 62-77 of the Code is not 
to regulate the jurisdiction of courts. The Code of 
Practice does not treat of the jurisdiction of courts, or 
attempt to regulate it. It simply. regulates the pro- 
cedure in civil actions. The purpose of these sections 
of the Code, as shown in the title, is to regulate the 
county in which the action may be brought; or, in other 
words, the venue of actions. If an action under any of 
these sections for the recovery of money within the juris- 
diction of the court is not brought in the proper county, 
it may be dismissed if the objection is properly taken.” 
In a number of decisions of the United States courts, 
statutes providing for the venue of actions brought there- 
under have been considered, and it hag been held that, 
even though the statute under consideration in the 
particular case provided that actions should be brought 
cnly in the district where the defendant resides, or where 
the cause of action accrued, the defendant, if he made 
an appearance in an action brought in another district 
than that of his residence for any other purpose than 
objecting to the jurisdiction of the court over his person, 
waived his personal privilege not to be sued in such court. 
If the court in such case had jurisdiction of the gubject- 
matter, it was given jurisdiction of the person by such 
un appearance and was vested with full authority to 
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proceed. The right to defend in the particular district 
ig not a matter of jurisdiction, but of venue only, and 
the privilege may be waived. In re Moore, 209 U. S. 
490; Midland. Contracting Co. v. Toledo Foundry & 
Machine Co., 154 Fed. 797; Arizona & N. M. R. Co. v. 
Clark, 235 U.S. 669; Champion Spark Plug Co. v. Cham- 
pion Ignition Co., 247 Fed. 200; Western Loan & Savings 
Co. v. Butte € Boston Consolidated Mining Co., 210 U. 
8. 368; Thames & Mersey Ins. Co. v. United States, 237 
U. 8. 19; St. Lows & 8S. F. R. Co. v. McBride, 141 U.S. 
127; United States v. Hvoslef, 287 U. S. 1. 

In most of the cases cited from the United States 
supreme court, the trial court’s attention was called, at 
the time of the special appearance, to a question based 
upon the merits of the case, in addition to the objections 
to the jurisdiction over the person of the defendant. In 
Nebraska, Ohio, and some other states an objection,. 
which is not well taken, to the jurisdiction of the court 
over the subject-matter of the action, constitutes a gen- 
eral appearance. Handy v. Insurance Co., 37 Ohio St. 
366; Hlliott v. Lawhead, 48 Ohio St. 171. 

In Perrine v: Knights Templars & Masons’ Life In- 
demnity Co. 71 Neb. 267, on rehearing 71 Neb. 273, de 
fendant filed objections to jurisdiction as follows: 
“Comes now specially the above named defendant, for the 
sole purpose of objecting to the jurisdiction of the 
court, and for no other purpose, and submits that the 
court is without jurisdiction of the subject-matter or of 
the person of the defendant for the following reasons,” 
etc. It is said in the syallabus of the case: “The ap- 
pearance of a defendant, for the sole purpose of ob- 
jection by motion to the jurisdiction of the court over 
his person, is not an appearance to the action; but, 
where the motion also challenges the jurisdiction of the 
court over the subject-matter of the controversy and 
is not well founded, it is a voluntary appearance equiva- 
lent to a service of summons.” This case is followed on 
this point in the following cases: Summit Lumber Co. ». 


622. NEBRASKA REPORTS. [Vor. 109 


O’Hara v. Davis. 


Cornell-Yale Co., 85 Neb. 468; Clark v. Bankers Accident 
Ins. Co., 96 Neb. 381; Lillie v. Modern Woodmen of 
America, 89 Neb. 1; Rakow v. Tate, 93 Neb. 198; Legan 
«. Smith, 98 Neb. 7; Maxwell v. Maxwell, 106 Neb. 689; 
State v. Westover, 107 Neb. 593. See, also, Mahr v. 
Union P. R. Co., 140 Fed. 921. 

If the defendant had only appeared specially to object 
to the court’s jurisdiction over his person on account of 
the action not being brought in the proper county, and 
that he was not compelled to litigate the question in 
Douglas county, the court would not have acquired 
jurisdiction over his person; but, if the defendant ap- 
pears for any purpose except to object to the court’s 
jurisdiction over his person, he thereby enters a general 
appearance in the action. Defendant called for a 
determination as to whether the court had jurisdiction 
of the subject-matter of the action, which required an 
examination of the petition and a ruling as to the nature 
of the action. He thereby called for the exercise of a 
judicial function not relating to jurisdiction over his 
person. He must necessarily be before the court in order 
that this might be done. There is no great hardship in 
the rule because, as said in Western Infe Indemnity Co. 
v Rupp, 235 U.S. 261, 273: 

“A nonresident party against whom a personal action 
is instituted in a state court without service of process 
upon him may, if he please, ignore the proceeding as 
wholly ineffective, and set up its invalidity if and when 
an attempt is made to take his property thereunder, or 
when he is sued upon it in the same or another jurisdic- 
tion. Pennoyer v. Neff, 95 U. S. 714; York v. Texas, 
137 U. S. 15. But if he desires to raise the question of 
the validity of the proceeding in the court in which it is 
instituted, so as to avoid even the semblance of a judg- 
ment against him, it is within the power of the state 
to declare that he shall do this subject to the risk of 
being obliged to submit to the jurisdiction of the court 
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to hear and determine the merits, if the objection raised 
to its jurisdiction over his person shall be overruled.” - 

It must be conceded that, unless the defendant has 
brought himself under the jurisdiction of the court by a 
general appearance, the court did not acquire jurisdic- 
tion. 

Did the district court have jurisdiction of the subject- 
matter of the action? Until the orders of the director 
general, the district courts of this state had full juris- 
diction to try actions against railroads brought under the 
federal employers’ liability act wherever service upon the 
defendant could be obtained. ‘The order of the director 
general fixing the venue did not affect the subject-matter 
of the action. If, and when, jurisdiction of the person 
had been obtained, the district court had full power to 
adjudicate the question whether the defendant had been 
guilty of actionable negligence. This was the essential 
matter presented to the court for its determination, and 
which, if it had acquired jurisdiction of the person, it 
had the power to decide. A verdict that the defendant 
was not guilty of negligence, and a judgment dismissing 
the case would be res judicata in every court in the land, 
always premising that jurisdiction of the person had 
been obtained. Hunt v. Hunt, 72 N. Y. 217. 

But, aside from these considerations, these facts are 
relevant: At the first trial motions were made to dis- 
miss the case for the reason that the plaintiff had not 
proved facts sufficient to constitute a cause of action, 
but no objection was made during the trial to the ju- 
risdiction of the court, and the original special appearance 
and motion to quash the summons had been properly 
overruled, since there was no evidence to support it. No 
motion for a rehearing was made in this court after the 
filing of the former opinion in the case, and the former 
decision of the court has become the law of the case. 

Lastly, it is complained that the verdict is excessive. 
Plaintiff was earning $3.44 a day at the time of the ac- 
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cident. He had an expectancy of life, according to the 
Carlisle table, of 42.87 years. He suffered severe pain 
and his sight has been totally destroyed. The loss of 
earning power is only a part of the injury which the 
plaintiff sustained. He is compelled to walk in darkness 
for the remainder of his life, to be deprived of all the 
pleasures and joys which come from vision. His knowl- 
edge of the outer world will be largely circumscribed by 
the loss of the sense of sight, and he must in great meas- 
ure continually be dependent upon others. No verdict 
for as large an amount as in this case has ever been 
sustained for such an injury, so far as the court has 
been able to ascertain, and no case allowing such a re- 
covery has been cited to us. Considering the present 
worth of the amount of the verdict, and the amount 
which it would require to purchase an annuity providing 
the same daily wages which the plaintiff was earning 
at the time of the accident, for his expectancy of life, 
we are of the opinion that any verdict in excess of $37,500 
is excessive. The judgment of the district court is 
affirmed if plaintiff file a remittitur of all in excess of 
$37,500 as of the date of the judgment, within 20 
days, otherwise the judgment of the district court is 
reversed. 
AFFIRMED ON CONDITION. 

LeTTon, J., dissenting. 

If, as I am satisfied, the question of jurisdiction was 
not passed upon, or defendant concluded on this point 
by the former decision, the majority opinion is in direct 
conflict with the following decisions, and overrules them 
without mentioning them: Hurlburt v. Palmer, 39 Neb. 
158; Kyd v. Exchange Bank, 56 Neb. 557; Baker v. 
Union Stock Yards Nat. Bank, 63 Neb. 801; Templin v. 
Kimsey, 74 Neb. 614; Stelling v. Peddicord, 78 Neb. 779. 

In these cases it is held that a defendant may plead 
that he is privileged from suit in the county where the 
action is brought, without thereby making a general ap- 
pearance in the action. The cases cited in the opinion 


or 
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as to a general appearance being made, when jurisdiction 
over the subject-matter of the suit is challenged, are not 
applicable. Believing that defendant was privileged 
from suit in Douglas county, and had not waived this 
privilege, I respectfully dissent. 


ALBERT JOHNSTON ET AL., APPELLANTS, V. J. MARGARET 
ADEN, APPELLEE. 


Firep Fresruary 15, 1923. No. 22187. 


1, Adverse Possession. “When a fence is constructed as a boundary 
line fence between two properties, and where the parties claim 
ownership of the land up to the fence for the full statutory 
period and are not interrupted in their possession or control 
during that time, they will, by adverse possession, gain title 
to such land as may have been improperly inclosed with their 
own.” Pfeifer v. Scottsbluff Mortgage Loan Co., 105 Neb. 621. 


2. Appeal. Rulings of the trial court on the admission or exclusion 
of evidence which are not prejudicially erroneous will not be dis- 
turbed on appeal. ° 


8, Trial: Instructions. Instructions to the jury which correctly 
state the law when construed together will be held free froin 
error, notwithstanding that a certain paragraph standing alone 
may be an incomplete exposition of the law applicable to the 
issues and the evidence. 


APPEAL from the district court for Scotts Bluff county: 
BayarD H. Payna, Jupep. Affirmed. 


Olsen & Cottle and Mothersead & York, for appel- 
lants. 


White'&é Heiss and Morrow & Morrow, contra. 


Heard before Morrissny, C. J., Letton, Dhan, ALDRICH 
and FLANsBuRG, JJ., RaAPeR and Trove, District Judges. 


MorrissgEy, C. J. 

This is an ejectment suit involving a strip of land 
containing 7.95 acres in the east half of the northeast 
quarter of section 3, township 21, range 55, in Scotts 
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Bluff county. Trial was had to a jury, and from a 
verdict and judgment in favor of defendant, plaintiff 
has appealed. 

Plaintiff is the owner of the northeast quarter of the 
southeast quarter, and defendant the owner of lot 1 of 
the section mentioned. There is no dispute as to the 
chain of title of either tract of ground, nor is there any 
dispute as to the location of the monuments erected by 
the official surveyor when the land was originally sur- 
veyed. The controversy arises because of the-fact that, 
by an error in the survey, instead of the tract containing. 
$1.22 acres, as shown by the official field notes, it does 
contain 97.87 acres. The record of the survey shows 
that the northeast quarter of the southeast quarter, 
title to which rests in plaintiff, contains 40 acres, and 
lot 1, title to which rests in defendant, contains 41.22 
acres. It is agreed by the parties that under the law, 
if no intervening rights or claims arose, the excess 
acreage would be divided between the two claimants pro- 
portionately according to the respective acreage of each 
tract as shown by the survey, thus giving to plaintiff 
as the owner of the northeast quarter of the southeast 
quarter a total acreage of 47.95, and giving to defendant 
as the owner of lot 1 a total acer eage of 49.42 acres. The 
only land involved in this suit is the tract of 7.95 acres 
which would, under such division, have been attached to 
cr incorporated in the southeast quarter of the northeast 
quarter. 

When the original entrymen went upon their re- 
spective lands, it is claimed by defendant that,. starting 
from an established monument on the south side of the 
quarter section, they measured north 80 rods and there 
established what they supposed to be the true line sepa- 
rating the northeast quarter of the southeast quarter 
from lot 1; that the respective entrymen, and their suc- 
cessors in interest, have during all the years from that, 
time down to the bringing of this suit acquiesced in the 
establishment of such line and recognized it as the divid- 
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ing line between their respective properties; that such ac- 
quiesence extended over a period of more than ten years 
immediately preceding the bringing of this action, and 
that plaintiff is, therefore, estopped to maintain this 
action; and that for more than the statutory period of 
ten years defendant was in the open, notorious, adverse 
possession under an absolute claim of right, and that 
such claim had ripened into a perfect title. 

“When a fence is constructed as a boundary line fence 
between two properties, and where the parties claim own- 
ership of the land up to the fence for the full statutory 
period and are not interrupted in their possession or 
control during that time, they will, by adverse possession, 
gain title to such land as may have been improperly in-: 
closed with their own.” Pfeifer v. Scottsbluff Mortgage 
Loan Co., 105 Neb. 621. 

Evidence was offered to support the claims of each 
party, and the court fully instructed the jury on the 
Jaw applicable to the respective claims. 

Complaint is made of the ruling of the court in sus- 
taining an objection to an offer of proof calculated to 
show that, at the time plaintiff, Neeley, acquired title to 
the southeast quarter of the northeast quarter, his grantor 
made no representations whatever relative to the location 
of the boundary line between the property the witness 
was acquiring and the property held by defendant; but 
there was no attempt to prove that the witness did not, 
in fact, have knowledge of the line that had been rec- 
ognized by the respective owners of the property. If 
he had such knowledge, it would be entirely immaterial 
whether it was acquired from anything said by his 
grantor or otherwise. We find no prejudicial error in 
the ruling, or in the other rulings on the admission or 
exclusion of evidence. 

Exceptions were taken to a number of the instructions 
given. The court instructed the jury upon every question 
that he thought would aid them in arriving at a correct 
’ eonclusion. In doing this he did not undertake to cover 
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the whole law of the case in a single paragraph, but ex- 
pressly advised them that such was not his purpose, 
and directed them that the whole charge must be read 
together; and, from a consideration of the entire charge, 
we reach the conclusion that the disputed questions of 
fact on which the respective parties relied were fairly 
submitted to the jury, and that the verdict returned has 
ample evidence in the record to support it, and the 
judgment is 
AFFIRMED. 


LOUIE CLERNT V. STATE OF NEBRASKA. 


Fitep FEpruary 15, 1923. No. 22931. 


Robbery: Principats- One who accompanies others to the neigh- 
borhood of a bank, and there remains in charge of an automobile 
with the purpose of aiding in the escape of his companions, who 
enter the bank and by putting in fear the person in charge thereof 
take and carry away the money and property of the bank, is 
present, in the eye of the law, at the place of the crime, and may. 
be held as a principal. 


Error to the district court for Burt county: 
CHARLES A. Goss, JuDGE. Affirmed. 


Jamieson, O'Sullivan & Southard, for plaintiff in 
error. 


Clarence A. Davis, Attorney General, and Jackson 
B. Chase, contra. 


Heard before Morrissey, C. J.. LeTTON and ALDRICH, 
JJ.,RAPER and Troup, District Judges. 


Morrissry, C. J. 

Defendant prosecutes error from a conviction in the 
district court for Burt county of a violation of section 
9622, Comp. St. 1922, which reads as follows: 

“Whoever enters any building occupied as a bank, 
depository or trust company-and by violence or by put- 
ting in fear any person or persons in charge of or con- 
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nected with said bank, depository or trust company with 
intent to take, steal or carry away any of the money, 
goods, chattels or other property belonging to or in the 
care, custody or control of said bank, depository or trust 
company shall be deemed guilty of a felony and on con- 
viction thereof shall be confined in the state penitentiary 
not less than ten nor more than twenty-five years.” 

Numerous assignments of error assailing the informa- 
tion and the proceedings are made, but, with the ex-— 
ception of the question which will be hereinafter dis- 
cussed, these assignments fall under the rule announced in 
Smith v. State, ante, p. 579, and they will not be 
further noticed in this opinion. 

The information charged that defendant did unlaw- 
fully, intentionally and feloniously enter a bank build- 
ing, which is properly described, and did then and therein 
unlawfully, intentionally and feloniously by violence 
and by putting in fear the employee in charge of the 
bank steal, take and carry away money, goods and 
chattels. 

The only evidence in the record is that presented by 
the state. It appears that on June 2, 1922, defendant 
and two others drove from Omaha to Decatur in a 
coupé; that defendant drove the car into an alley abou’ 
325 feet from the bank which was entered; that he re- 
mained in the car and kept the engine running while 
his companions entered the bank and by violence took 
therefrom a sum of money. When defendant’s com- 
panions entered the bank, the young lady in charge 
wade an outcry, which aroused a number of the men of 
the village, who, procuring arms, pursued defendant’s 
associates, who ran to and entered the coupé. Defendant 
then undertook to drive south through the alley that he 
and his associates might effect an escape, but found 
that avenue of escape shut off by citizens who opened 
fire upon the car. The men within the car returned the 
fire, but finding it too hazardous to proceed - farther 
south the car was reversed and they attempted to effect 
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an escape from the alley by way of the north entrance. 
In the hurry and excitement of the moment the car was 
jammed against a tree with so much force that defend- 
ant was thrown from the car to the ground and he and his 
companions were captured. 

With this state of facts as a basis, it is argued that, 
if defendant be held for any crime whatever, he must 
be charged as an accessory, and not as a principal. 

The rule is well settled in this jurisdiction that one 
who incites or instigates the commission of a felony 
when he igs neither actually nor constructively present 
is an aider, abetter or procurer within the meaning of 
our Criminal Code. Not so, however, with one who ig 
actually, or constructively, present, aiding and assist- 
ing in the commission of the crime. - 

In Diwvon v. State, 46 Neb. 298, there is a valuable 
discussion of the subject, and after referring to the 
sections of the Code defining the crime of aiding, abet- 
ting or procuring another to commit a felony, as well as, 
too, the crime of being an accessory after the fact, and 
declaring that these sections are merely declaratory of 
the common law, it is said that they “do not refer to 
one who is present when the crime is committed, aiding 
and abetting the commission thereof. Such a person, at 
common law and under the Code, is a principal and may 
be indicted and convicted as such under evidence proving 
his presence aiding the commission of the crime, although 
his hand was not the instrument of its perpetration.” 

In that case defendant was charged with producing 
an abortion. The evidence disclosed that the instrument 
was used by a third person while defendant was standing 
several feet distant watching to prevent surprise or in any 
other way to assist in the commission of the act. In the 
instant case, defendant was likewise watching and wait- 
ing, evidently in agreement with his companions to 
assist in the commission of the crime charged in the 
information. This brought him within the rule and 
made him a principal equally as responsible as if his 
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was the hand that aimed the revolver at the employee 
of the bank, or snatched the money from the till. Clark 
and Marshall, Law of Crimes (2d ed.) sec. 173; 12 Cyc. 
184. 

Defendant was sentenced to a term of 15 years in 
the penitentiary and it is urged that this sentence is 
excessive. The record does not disclose the previous 
conduct of defendant, and under the circumstances the 
court does not feel warranted in reducing the sentence 
imposed by the trial court. If the sentence is ex- 
cessive, at the proper time and to the proper board, that 
matter may be presented. 

The record is free from error, and the judgment of the 
trial court is 

AFFIRMED, 


Epwin TT. Swose, APPELLANT, Vv. DruMMoND Moror 
COMPANY ET AL., APPELLEES. 


Firep Fesruary 15, 1923. No. 22206. 


1. Compromise and Settlement: Estoppet. In an action by a stock- 
holder to restrain a sale and transfer of the assets of the corporation 
to another corporation on the ground that the proposed transfer 
was fraudulent as to the selling corporation and as to its 
creditors, a settlement was made by which the plaintiff sold his 
stock to a trustee for the corporations, and agreed, by stipulation 
filed in the case, “that he will not directly or indirectly cause 
any action to be commenced against the defendants in which the 
validity of any of the transactions between the defendants be 
called in question,” and further agreed “that he will not directly 
or indirectly call into question the transfer made or to be made 
* * * of property referred to in the petition in this case and thet 
the transaction between (the corporations) in issue in this case 
be ratified.” He afterwards, as a creditor, procured a judgment 
against the selling corporation. In this creditors’ bill he is seeking 
to subject the property of the buying corporation to the payment of 
this judgment on the ground that the transfer was in fraud of 
creditors. Held, that he is estopped by the stipulation from main- 
taining an action upon this ground. 


2. Judgment: Res Jupicata. Where, in an action at law, ‘two cor- 
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porations were sued for the recovery of damages for breach of 
contract, the petition alleging that one of the corporations was 
the successor and merely a continuation of the other, which was 
denied by the answer, and a verdict was directed for the buying cor- 
poration under these issues, this is an adjudication of the issue 
as to the identity of the corporations and is res judicata between 
the same parties in another action. 

3. Appeal: ArrirmaNce. A judgment supported by the pleadings 
will, in the absence of a bill of exceptions and special findings, be 
affirmed. In the absence of a bill of exceptions, a judgment supported 
by the pleadings will not be set aside because of special find- 
ings, if the latter can by any fair interpretation be held to sup- 
port it 


AppHaL from the district court for Douglas county: 
ArTHuR C. WAKELEY, JuD¢H. Affirmed. 


Kennedy, Holland, DeLacy & McLaughlin, and Stout, 
Rose, Wells & Martin, for appellant. 


Brome & Ramsey and Gaines, Van Orsdel & Gaines, 
contra. 


Heard before Morrissry, C.J., Lerron, FLANSBURG and 
ALDRICH, JJ., RaPppr and Troup, District Judges. 


Luton, J. 

This is a suit in equity by which the plaintiff seeks to 
hold the Douglas Motors Corporation liable for the 
payment of a judgment in his favor against the Drum- 
mond Motor Company, on the grounds that it is the 
successor to the Drummond Motor Company, and im- 
pliedly assumed the debts of that company, or upon the 
ground that the transfer of assets was fraudulent and 
void as to creditors of the Drummond Motor Company. 
The petition alleges the recovery of a judgment by 
plaintiff, the insolvency of the judgment debtor, and the 
issuance and return nulla bona of an execution. In sub- 
stance, it alleges that on or about December 7, 1916, 
several of the directors of the Drummond Motor Company 
caused the Douglas Motors Corporation to be organized; 
that at that time the Drummond Motor Company had 
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outstanding liabilities of about $60,000 in addition to 
ils capital stock; that its total assets at that time 
were of the value of about $300,000; that the Douglas 
Motors Corporation was formed for the purpose of 
fraudulently depriving the Drummond Motor Company of 
its assets, and its creditors from an opportunity to col- 
lect their claims; that afterwards all the assets of the 
latter company were transferred to the Douglas Motors 
Corporation by virtue of a contract of sale; that the 
transfer was only colorable; that the Douglas Motors 
Corporation is possessed of over $100,000 worth of assets 
of which the Drummond Motor Company is really the 
owner. The contract provided that the Douglas Motors 
Corporation shall pay the inventory value for the mer- 
chandise, finished automobiles and automobiles in the 
course of construction, in its common stock; for the 
leasehold, good-will and trade-name, $20,000 in common 
stock; and also pay certain specified debts of the Drum- 
mond Motor Company amounting to about $45,000. 

The defense is that a former action brought by plaintiff 
to enjoin the Drummond Motor Company from trans- 
ferring its assets to the Douglas Motors Corporation 
was settled’ by the purchase of plaintiff’s stock for the 
consideration of $3,280 under a written stipulation as 
follows: 

“For and in consideration of the payment to me of 
thirty-two hundred and eighty dollars ($3,280) to be 
paid on or before Wednesday March 14, 1917, by the 
defendants in the above-entitled action, I, Edwin T. 
Swobe, hereby assign, transfer and convey to Frank W. 
Bacon, trustee, forty-one (41) shares of common stock 
of ‘the Drummond Motor Company, which is all the 
stock that I own in said corporation, and upon payment 
of said money to me I hereby agree to dismiss the above- 
entitled. action absolutely. 

“The said plaintiff agrees that he will not purchase 
any stock of the Drummond Motor Company under 
which any action be commenced against the defendants, 
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and that he will not directly or indirectly cause any 
action to be commenced against the defendants in 
which the validity of any of the transactions between 
the defendants be called in question, and the plaintiff 
agrees that he will not encourage any action on the part 
of any stockholders against the Drummond Motor Com- 
pany. Plaintiff further agrees that he will not directly 
or indirectly call into question the transfer made or 
to be made by Drummond Motor Company and the 
Douglas Motors Corporation of property referred to in 
the petition in this case and that the transaction be- 
tween the Drummond Motor Company and the Douglas 
Motors Corporation in issue in this case be ratified; 
provided that nothing herein shall be construed as waiv- 
ing any action or right of action that does not involve a 
claim of invalidity of any transfers, contracts, or trans- 
actions between the Drummond Motor Company and the 
Douglas Motors Corporation, or seek the rescission of any 
such contract or transaction.” 

And it is alleged that the plaintiff is estopped by 
this stipulation from attacking the validity of the 
transfer. 

A further defense to the claim that the Douglas 
Motors Corporation is liable as having assumed the 
debts of the other company will be considered later. 

Evidence was taken, and special findings of facty 
were made. The court found, as a conclusion of law, that 
the plaintiff would be entitled to satisfy his judgment 
out of the assets and property of the defendant Douglas 
Motors Corporation, but is estopped by the operation 
and effect of the stipulation from alleging that the trans- 
fer was fraudulent as to him or other creditors of the 
Drummond Motor Company. The action was thereupon 
dismissed for want of equity, and from this judgment this 
appeal has been taken. 

Upon a consideration of the first ground of recovery, 
alleged by plaintiff, viz., that the alleged transfer 
was in fraud of the rights of creditors, it seems to us 
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that the construction placed upon the stipulation by the 
trial court is reasonable and proper. The settlement 
was evidently dictated by the desire on the part of the 
parties to the pending contract of sale, which had been 
held up by the injunction, to consummate the transaction 
and to forestall and prevent any further attack by 
plaintiff upon the validity of the transfer, and the stirring 
up by him in the future of litigation against defendants, 
based on the alleged invalidity of the sale. We con- 
clude that the plaintiff is estopped by the stipulation 
_ from directly or indirectly calling in question the 
validity of any of such transactions between the de- 
fendants, or calling in question the transfer made of the 
property, and that it is an effectual bar to this action so 
far as based upon the ground of fraud. 

The suit, however, is in a double aspect, and relief 
is also sought upon the ground alleged in the petition, 
that the Douglas Motors Corporation became the suc- 
cessor to the Drummond Motor Company, taking over 
all of its assets and conducting the business as before, 
only under a change of name, and that it therefore, under 
former decisions of this court, impliedly assumed the 
debts of the Drummond Motor Company. As a de- 
fense to this branch of the case, the answer alleges 
that, after the stipulation had been filed, plaintiff began 
an action at law against the Drummond Motor Company, 
Frank W. Bacon, Daniel Baum, Jr., Richard O. Bunn, 
and Douglas Motors Corporation seeking to recover 
a money judgment for breach of a contract between 
himself and the Drummond Motor Company. After 
alleging the contract and its breach, the petition in that 
case alleged that the Douglas Motors Corporation was 
the successor of and a mere continuation of that com- 
pany, and took over all its assets, and that by reason 
thereof the Douglas Motors Corporation became obligated: 
as a matter of law to pay all the debts and liabilities 
of the Drummond Motor Company; that all these al- 
legations were denied in the answer in that case; that 
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after the evidence was taken the jury were directed to 
return a verdict in favor of the Douglas Motors Cor- 
poration, and a judgment of dismissal as to that com- 
pany was rendered upon these issues, which judgment 
is now res judicata as against the matters set up in this 
suit by the plaintiff. 

The reply denies that the rights of plaintiff against. 
the Douglas Motors Corporation were adjudicated in 
the action at law, and alleges that the court in that 
action “expressly directed the plaintiff to resort to an 
action in equity,’ and that pursuant to said direction 
plaintiff is now maintaining this suit in equity. 

The question is presented, whether the action of the 
court in directing a verdict for the Douglas Motors 
Corporation and dismissing the case as to it in the 
action at law brought against it as the successor to the 
Drummond Motor Company is res judicata and operates 
as a bar to the prosecution of this suit. In bringing 
the action at law against both corporations, plaintiff 
relied upon the cases of Reed Bros. Co. v. First Nat. 
Bank, 46 Neb. 168, and Douglas Printing Co. v. Over, 
69 Neb. 320, upon the theory that the transaction between 
the corporations was of such a character as to establish 
that the new corporation was a mere continuation of 
the old one. The trial court in that action found 
against the plaintiff on this issue, and directed a verdict 
for the Douglas Motors Corporation. It conclusively 
settled that so far as the parties to that suit are con- 
cerned the Douglas Motors Corporation was not a mere 
successor to, and liable at law for the debts of the 
Drummond Motor Company. However, where one cor- 
poration, in fraud of the creditors of another corporation, 
takes over the whole or any part of the property or assets 
of the former corporation with the mutual intention 
and purpose to defraud the creditors of the former cor- 
poration, an action in equity in the nature of a creditors’ 
bill will lie to subject such property to the satisfaction of 
a judgment creditor. The distinction between the two 
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classes of cases is clearly pointed out in Sharples Co. v. 
Harding Creamery Co., 78 Neb. 795. It is said: “If the 
Nebraska-Iowa Company is shown by the petition to be 
a mere successor to the Harding Company, then doubtless 
the plaintiff might maintain an action at law for the 
collection of the debt due from the Harding Company, 
but we do not think the allegations of the petition 
sufficient to show that condition. * * * Where, as in 
this case, the new corporation is not a mere continuance 
of the old, and the property has been paid for in value 
by stock in the new company, although the old corpor- 
alion is insolvent, the subject-matter is one that can only 
be dealt with in an adequate manner in a court of equity 
where an accounting should be had of the assets and 
liabilities of the old corporation, and of the character, 
identity and value of the property received.” 

Plaintiff contends that the action now pending is 
allowable under the latter decision, but such an action 
is of the nature of a creditors’ bill to reach property 
which has been fraudulently transferred, and the stip- 
ulation entered into is an effectual estoppel against main- 
taining any action which attacks the validity of the 
transfer. 

Plaintiff relies upon certain findings of fact and con- 
clusions of law made by the trial court as justifying a 
reversal of ‘this case, and the entry of a decree for the 
sum due upon his judgment. There is no bill of excep- 
tions, and the evidence is not preserved and presented 
to us. Some of the numbered findings of the trial 
court contain also conclusions of law. Considering 
the pleadings, and those findings which are purely ° 
findings of fact, and drawing our own conclusions as 
to the law applicable thereto, we see no reason to dis- 
turb the judgment. We find. no inconsistency between 
the pleadings, the findings of fact, the conclusions of law 
drawn by this court therefrom, and the judgment of 
dismissal. The judgment of the district court is there- 
fore . AFFIRMED. 
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WILHELMINA SCHNEIDER, ADMINISTRATRIX, APPELLEE, Y. 
JAMES ©. DAVIS, APPELLANT: UNION StTocK YARDS 
COMPANY, APPELLEE. 


Firep FEepruary 15, 1923. No. 22215. 


1, Carriers: Stock-Yarps Company: Liasiity. The liability of a 
stock-yards company as a common carrier begins upon its re- 
ceipt of live stock from the railroad company at the transfer 
switch, and ends with its delivery to the consignee, unless by 
reason of such circumstances as unreasonable delay in ac- 
ceptance, or other default on the part of the consignee, the 
relation changes to that of bailee. 


STATUTE: Construction. Under section 5415, Comp. St. 
1922: “Whenever two or more railroads are connected together, 
the company owning either of such roads receiving freight to be 
transported to any place on the line of either of the roads s3 
connected shall be liable as common carriers for the delivery 
of such freight to the consignee of the freight, in the same 
order in which such freight was shipped.” This section applies 
to the carriage of live stock. 


LrasiLity. Under the evidence in this case, the Union Stock 
Yards Company was a common carrier of the live stock consigned, 
and the director general of railroads is liable as the carrier 
receiving the freight to be transported. 


4. Statutes: Continuity. The simultaneous repeal and reenactment 
of a law has the effect of continuing the uninterrupted operation 
of the statute. 


APPEAL from the district court for Douglas county: 
CHARLES Lesiin, JuDGE. Affirmed. 


Byron Clark, Jesse L. Root and J. W. Weingarten, for 
appellant. 


A. H. Murdock and Brown, Baxter & Van Dusen, 
contra. 


Heard before: Morrissey, C. J., Lerron, DEAN, AL- 
DkICH and Goon, JJ., RapgR, District Judge. 


LETTON, J. 
Plaintiff’s decedent delivered to the. director general 
of railroads at Rosalie, Nebraska, with other live stock, 
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31 hogs consigned to Bliss & Wellman at South Omaha. 
The car containing the shipment was delivered by the 
director general to the defendant Union Stock Yards 
Company. Twenty-six hogs only were delivered to the 
consignee by that company. This action is for the value 
of the missing hogs. 

Bliss & Wellman, the consignee, controlled certain 
pens at the Union Stock Yards in Omaha. Cars loaded 
with live stock consigned to dealers at the Omaha market 
are delivered by the director general to the Stock Yards 
Company at a transfer track. From the transfer track 
these cars are transported by the company to the unload- 
ing chutes at the stock yards. From these chutes the 
live stock is driven through alley-ways to pens which 
are used ‘vy the different commission firms. The usual 
practice is to count the stock as it leaves the chutes, 
though sometimes the stock is accepted by the com- 
mission firms at the unloading chutes or in the alleys. 
Under section 5415, Comp. St. 1922, the initial carrier 
is responsible in the first instance for any loss oc- 
curring upon the line of the connecting carrier. The 
director general insists that the hogs were lost after 
they were taken from the pens at the unloading chute 
to be driven to the pens of the consignee; that after they 
left the chutes they were in possession of the Union Stock 
Yards Company as a bailee only, and not as a common 
carrier; that, consequently, the director general as the 
initial carrier is not liable for the loss. Upon the 
same day this shipment was received by the consignee, 
another shipment by a different consignor to another 
consignee had an excess of five head of hogs, which were 
delivered to the consignee of that shipment. 

Appellant cites Covington Stock Yards Co. v. Keith, 
139 U. S. 128, in support of the proposition that de- 
livery to the unloading chutes terminates the relation of 
common’ carrier and its delivery to the consignee, but we 
find this language in the opinion in that case: 

“When animals are offered to a carrier of live stock 
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to be transported, it is its duty to receive them; and that 
duty cannot be efficiently discharged, at least in a town 
or city, without the aid of yards in which the stock 
offered for shipment can be received and handled with 
safety,. and without inconvenience to the public, while 
being loaded upon the cars in which they are to be trans- 
ported. So, when live stock reach the place to which 
they are consigned, it is the duty of the carrier to 
deliver them to the consignee; and such delivery cannot 
ibe safely or effectively made except in or through in- 
closed yards or lots, convenient to the place of unloading. 
In other words,- the duty to receive, transport, and 
deliver live stock will not be fully discharged unless the 
carrier makes such provision, at the place of loading, 
as will enable it to properly receive and load the stock, 
and such provision, at the place of unloading, as will 
enable it to properly deliver the stock to the con- 
signee.” 

We agree with this statement of the law. The entire 
system of unloading chutes, alleys, gates, pens, etc., 
is designed for the express purpose of facilitating the 
forwarding and the receipt and delivery of live stock 
tu the consignee, and form a part of the machinery of 
transportation. The liability of the Stock Yards Com- 
pany begins with its receipt of the stock at the transfer 
switch, and ends with its delivery to the consignee, 
unless by reason of other circumstances, such as un- 
teasonable delay in acceptance by the consignee, the 
1elation changes to that of bailee. Panhandle & 8S. F. R. 
Co. v. Crawford, 198 S. W. (Tex. Civ. App.) 1079. We think 
there is nothing in the opinion in Nye-Schneider-Fowler 
Co. v. Chicago & N. W. R. Co., 105 Neb. 151, and in the 
opinion of the supreme court of the United States in 
the same case, Chicago é N. W. R. Co. v. Nye-Schneider- 
Fowler Co., 260 U. S. 35, 43 Sup. Ct. Rep. 55, in- 
consistent with these views. We hold, therefore, that the 
director general is liable for the nondelivery of the 
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stock, under the statute and the principles of the case 
last mentioned. 

The action of the court in taxing an attorney’s fee 
ugainst the appellant is assigned as erroneous, for the 
reason that general order No. 50 of the director general, 
yelating to actions against such official for damages 
to person or property being transferred by him, con- 
tains the proviso: “This order shall not apply to fines, 
penalties, and forfeitures.” We have repeatedly held 
that an attorney’s fee is not a fine, penalty, or forfeiture, 
but is in the nature of costs. Marsh & Marsh v. Chicago 
«& N. W. R. Co., 108 Neb. 654; Nye-Schneider-Fowler Co. 
«. Chicago & N. W. R. Co., 105 Neb. 151; Hoekman 
Chemical Co. v. Chicago &€ N. W. R. Co., 107 Neb. 268. 
he decision of the supreme court of the United States in 
Chicago & N. W. R. Co. v. Nye-Schneider-Fowler Co., 
260 U. S. 35, is not inconsistent with this view. 

The contention that no fee can be allowed because 
the act permitting such a fee was repealed by chapter 
134, Laws 1919, before the fee was allowed, must also 
fail. The act of 1919 added the following words to 
the statute: “And in the event an appeal be taken and 
the plaintiff shall succeed, such plaintiff shall be en- 
titled to recover an additional attorney fee to ‘be fixed! 
by such court or courts.” This was the only change 
made. The simultaneous repeal and reenactment of 
all the other provisions of the law had the effect to 
continue. the uninterrupted operation of the statute. 
State v. McColl, 9 Neb. 203; State v. Bemis, 45 Neb. 724; 
Quick v. Modern Woodmen of America, 91 Neb. 106; 
Bauer v. State, 99 Neb. 747. s 

The judgment is for $174.82. The district court al- 
lowed $100 as attorney’s fee. In view of the liberal 
allowance made in the trial court, no attorney fee 
will be allowed here. Heckman Chemical Co. v. Chicago 
¢& N. W. R. Co., 107 Neb. 268. 

AFFIRMED. 
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STATE, EX REL. S: C. CLARKE ET AL., APPELLEES, V. GERING 
IRRIGATION DISTRICT BT AL., APPELLANTS. 


Firep FEBRuArRY 15, 1923. No. 23028. 


1. Waters: Irrication Districts. An irrigation district is a public 
corporation; its funds are derived from taxation of all land within 
the district, and the main purpose of its organization is to 
‘furnish water for the purpose of irrigation to all the landowners 
within the district upon fair and equitable terms and conditions. 


) 


LaTerAts. Lateral ditches are often necessary 
portions of the irrigation works of an irrigation district, and, 
where necessary, should be provided, maintained and supervised by 
the district, in order that a just apportionment of water to each 
landowner, may be made., 


3. = —. Owners of land within the district may 
- provide and control such laterals themselves if the district fail 
to do so, and they can agreé among themselves as to the proper 
upkeep of the laterals and the equitable division of the water. 


Manpamus. If, in the case of such a_ lateral 
‘constructed by the landowners, it is not kept in repair, and’ con- 
tentions arise between such landowners, some receiving more 
water from the lateral than their just share, and others little or 
no water when entitled to the same, the landowners who are de- 
prived of water may, by writ of mandamus, compel the directors 
of the irrigation district to take such steps as to provide thein 
with their just share of the water and to supervise the distribution 
of the same. 


APPEAL from the district court for Scotts Bluff county: 
Rapu W. Hosart, J UDGE. | Affirmed. - 


Olsen & Cottle, Mothersead ia York and. Floyd HB. 
Weigh, for appellants. : 


Morrow & Morrow, contra. 


Pan) 


‘Heard before Morrissey; C. J, LETTON,’ FLANSBURG, 
DEAN ane SLDIEH ee Rapier. and: Trour, District 
Judges.’ ‘ 


’ LErron, ie es, t 
The ‘relators are landowners iiving within the bound- 
aries of the Gering [Irrigation District. Their land is 
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situated toward .the. lower. end of a lateral, known as 
lateral No. 2, and deriving its supply of water from the 
main canal ‘belonging to the district. The lateral ig 
about three or four miles long. .. The later al was not con- 
structed by the irrigation district, ‘ut by the landowners 
whose lands it. was designed to water. . For a number of 
years the landowners toward the lower end of the lateral 
have been. unable to obtain their proper share of the 
water taken from the main canal. The upper water-users 
took, so much of the water in times of scarcity that little 
or none could be had near the lower end of the lateral. 
They also had.trouble during a number of years, both 
with regard .to washouts, when there was an, excessive 
flowin the main canal, and scarcity of water, causing 
Joss of crops in some seasons. A number. of years ago 
the owners of lands toward the lower end of the lateral 
took steps to, form a corporation and to take over and 
control this lateral, .but the effort proved abortive and 
the -troubles have continued. .Relators haye demanded 
relief from the directors of. the irrigation district, asking 
that the district,,take over and control the distribution 
of water along . the lateral, but this request was . re- 
fused. They thereupon, br ‘ought this proceeding | in 
mandamus, for. the purpose of compelling the board of 
directors of the district to make immediate provision 
for the repair and enlargement. of lateral,-No. 2, so as 
to render its.capacity sufficient to furnish them their pro 
vata share of the water, and to require the district, 
through its superintendent, .to supervise. and. measure 
the distribution.-of..water through the outlets of the 
. lateral, so that.each.water-user should receive his. pro rata 
share. 

The sugoanaenty deny that the lateral. is any part of 
the irrigation. works of. the. district... They admit that 
the district has never. attempted. to maintain or keep 
the lateral in repair,.or supervise or.control. it; they 
allege that Highland -Lateral Company No. .2.is the 
owner.of the lateral; that the plan of organization 
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adopted by the district does not include the construction 
or. repairs of any lateral, but only the delivery of water 
at the bank of its main canal; that it is not required to 
deliver water to the respective landowners, but complies 
with the law by delivering water from the main canal at the 
bank into the laterals, and that no provision has ever been 
made for delivering water at any other place; that 
each landowner has built and maintained the necessary 
laterals for the conveyance of water from the main canal 
to his individual lands, and that relators and their pred- 
ecessors in ownership have for more than 20 years 
acquiesred in their said plan; that the district has 
exhausted its tax levy and has no funds with which 
to perform, and no law authorizing the raising of 
funds for such uw purpose. 

The facts alleged in the petition as to the condition 
of the lateral and the deprivation of water supply to 
relators are undisputably established, and, in fact, 
not seriously controverted by respondents. 

Since the defenses made are legal in their nature, it 
becomes necessary to examine the statute to ascertain 
the duties and powers of the directors of an irrigation 
district, and the rights of the landowners in the dis- 
trict with respect to the distribution and apportionment 
of water. 

Is the lateral a part of the irrigation works of the 
district, and does the fact that the district has never 
constructed a lateral excuse its failure to furnish water to 
residents? Section 2865, Comp. St. 1922, makes it the 
duty of the directors of irrigation districts “to make 
all necessary arrangements for right of way for laterals 
from the main canal to each tract of land subject to 
assessment, and when necessary the board shall exercise 
its rights of eminent domain to procure right of way for 
the laterals and shall make such rules in regard to the 
payment for such right of way as may be just and 
equitable.” This evidently contemplates that the dis- 
trict shall procure the right of way for the necessary 
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laterals “to each tract of land subject to assessment.” 
That the district has not heretofore furnished water ex- 
cept at head gates upon its main canal is no defense. 
The fact that it has neglected a plain duty for many. 
years is no reason why it should continue to neglect it. 
That the plan of the district did not contemplate the 
construction of laterals is also no defense. If the 
plan was defective and failed to accomplish the 
statutory duty of the district to furnish water to each 
landowner in the district, in section 2866 it is pro- 
vided: “The board, its agents and employees shall have 
the right to enter upon any land within the district, to 
make surveys, and may locate the line of any canal or 
canals and the necessary branches.” This language 
presumes the necessity of surveys and the location of 
canals and necessary branches after the formation of 
the district, and assumes that “branches” or laterals 
Inay be necessary to carry out the purpose of the organ- 
ization. 

By section 2865 it is made the duty of the board 
‘to “establish equitable by-laws, rules and regulations 
for the distribution and use of water among the owners 
of said lands, and generally to perform all such acts 
as shall be necessary to fully carry out the purpose of 
this article.’ This section further provides that water 
shall be apportioned ratably to each landowner upon 
the basis of the ratio which the last assessment of 
said owner for district purposes bears to the whole sum 
assessed by the district. 

An irrigation district is a public corporation. Its 
funds are derived from the taxation of all land within 
the district. The“very purpose of its organization is to 
furnish water upon fair and equitable terms and con- 
ditions to each and every landowner within the district. 
Comp. St. 1922, secs. 2857-2953. This, in the case of some 
small districts, may perhaps be done by supplying water 
direct to landowners from the banks of one canal. Bui 
this can seldom be done in districts embracing many 
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acres. In such case there must be laterals to carry. the 
water. to the ultimate user. .Such laterals are necessary 
portions of the irrigation works and. should be pro- 
vided, maintained and supervised by the district, so that 
a just apportionment of the water may be supplied 
to each landowner therein. It would be manifestly 
unjust and unfair to assess a landowner whose property 
is situated: several. miles from the main canal without 
providing him reasonable facilities to obtain the water 
for the furnishing of which he is taxed: To sustain 
the position of the respondents would be to-hold that 
the owners of land adjacent to the main canal are en- 
titled to receive water without further initial outlay, 
while at the same time other landowners, who are: also 
taxed according -to valuation, shall be compelled to 
build and maintain expensive works and furnish super- 
vision .for such works inorder to obtain that which 
is supplied without .such expense to others who have 
no greater right. This would be clearly inequitable, 
unfair and unjust, and such construction of: the statute 
cought not to be adopted: Of course, landowners may 
provide their-own laterals if: they desire, but -where 
there is more than one water-user taking water from 
the same ‘lateral,; and any: dispute arises between the 
users, the district board should regulate the supply, 
as in the case of other users of water. Water is as 
essential to successful dnd - profitable agriculture -in 
arid regions as blood is to the body, and its distribution 
is as necessary to such pursuit as the circulation of the 
lood is to animal tissues. The statute, both by ex- 
press direction and by implication, -provides that’ all 
powers ‘ reasonably necessary ‘to carry. into effect the 
object ‘and purpose’ of the’ organization are possessed 
by the board .of directors.: 

That the petition doés not show that the district has 
sufficient funds on hand which can ‘be utilized for the 
purpose of repairing the’ lateral is not a sufficient 
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defense under the circumstances proved in this case. 
The evidence shows that, upon several occasions during 
the years in which there has been trouble over the water 
in the lateral, the presence of a ditch-rider who could 
and would control the quantity of water withdrawn 
trom the lateral by the upper owners would have al- 
jowed the water to which the lower owners were 
entitled to flow to their lands. Furthermore, the writ 
did not compel instantaneous action, but only required 
the board of directors to make provision for the repair 
and enlargement of the lateral and for its supervision 
in the future. The refusal to perform the duties re- 
quested was never placed by the directors on the ground 
that they had no funds with which to perform, but their 
iefusal has always been upon the ground that the dis- 
trict had no authority to construct, maintain and super- 
vise the laterals, their duty enduig with the opening 
of the head-gate upon the main canal; and this is the 
real and substantial issue in this case. ~ 

The respondents argue that section 8462, Comp. St. 
1922, provides: “Any owner or person in control 
of any ditch- for irrigation purposes * * * shall con- 
struct necessary outlets in the banks for the delivery 
of water to all persons who are entitled to the same;” 
and that this is the measure of their duty. This 
section is no part of the irrigation district act, and does 
not affect the duty of the district to furnish water. If 
applicable at all, it only prescribes: upon whon the . 
duty to construct outlets rests. — 

Similar questions ds to the rights of water-users 
have been presented to the supreme courts of California, 
Utah, and Idaho, and they have taken the same view. 
Jenison v. Redfield, 149 Cal. 500; Niday v. Barker, 16 
Idaho, 73; City of Nampa.v. Nampa & Meridian Irriga- 
tion District, 19 Idaho, 779, 23 Idaho, 422; Harris v. 
Tarbet, 19 Utah, 328. fee 9 

a pen ~~ AFFIRMED. 
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LovuIn OSBORNE FERSON ET AL., APPELLANTS, V. ARMOUR 
& COMPANY ET AL., APPBLLEES. 


Fitep FEsruary 15, 1923. No. 22224, 


j. Pleading: Prrition. The rules of pleading require a plaintiff in 
a civil suit to insert in the petition “a statement of the facts con- 
stituting the cause of action in ordinary and concise language 
and without repetition.” Comp. St. 1922, sec. 8608. 

2, Contempt. Litigants and counsel are answerable to the court 
for violating established rules of procedure and orders made in 
regard to pleadings. : 


3. Pleading: Srrixinc Petition. A petition may be stricken from 
the files if fatal defects and improper matter therein extend to 
the pleading as a whole, or if plaintiffs, in filing it, ignore an 
order of the court. 

4. Dismissal. Judicial power to dismiss an action without prej- 
udice for failure of plaintiffs to comply with rules of pleading 
and orders relating thereto is recognized by statute. Comp. St. 
1922, sec, 8598. 


5. ———. A court of general jurisdiction has inherent power to 
protect itself, litigants and the public from vexatious proceedings 
by dismissing with prejudice suits instituted by plaintiffs who 
repeatedly violate the rules of pleading and the orders relating 
thereto, after having had a. full opportunity to present litigable 
controversies in proper form. 


APPEAL from the district court for Douglas county: 
CHaries A. Goss, JupGH. Affirmed. 


John O. Yeiser and John O. Yeiser, Jr., for appellants. 


Kennedy, Holland, DeLacy & McLaughlin, Wayne Sel- 
by, Sears, Horan & Sheppard, Baldrige & Saxton, Gaines, 
Van Orsdel & Gaines, W. H. Herdman, Montgomery, 
Hall’ & Young, Gurley, Fitch & West, Brown, Baxter 
& Van Dusen, I. J. Dunn and Chester A. Legg, contra. 


Heard before Morrissny, ©. J., Rose, ALDRICH, Day and 
Goop, JJ., Troup, District Judge. 


Ross, J. 
This proceeding was instituted April 9, 1919, to re- 
cover $120,000,000 in damages. Plaintiffs claim to 
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have procured from the government of the United 
States January 8, 1901, a patent for the invention or 
discovery of a process for the manufacture of a 
biscuit or ration combining pork and beans. They also 
. claim to be owners of similar patents issued by other 
governments. Defendants are corporations and individ- 
uals engaged in the packing industries and in other in- 
dustrial enterprises. The demand of plaintiffs for re- 
lief seems to be based on a conspiracy which they claim 
resulted in personal injuries and indignities and in the 
destruction or loss of exclusive rights, investments, 
property, business and profits protected by their patents. 

-Though the proceeding has been pending in court 
nearly four years, it has not passed beyond the petitions 
and the conduct of plaintiffs and their counsel. 

Four petitions were filed. The first covered ap-. 
proximately 400 pages of matter, containing, among 
ether things, inflammatory language, conclusions of 
fact and law, redundant allegations, unnecessary rep- 
etitions, scandal, private chat, personal ..episodes, evi- 
Gence, criminal charges and other extraneous matters 
hhaving no legitimate relation to the stating of a cause 
of action for damages. These flagrant violations of 
the rules of pleading stand. out conspicuously on the 
face of the petition. They cumber the record, harass 
defendants and consume time which the court should 
devote to litigants who invoke processes of the court and 
judicial powers in an orderly manner. The law does 
not require defendants to answer such a petition, nor 
are they required, in attacking it, to perform services 
equivalent to the drafting of a petition stating in proper 
form a cause of action against themselves. Following 
the proper procedure in a case like this, the district 
court struck the first petition from the files. 

Afterward, a shorter petition was filed, and it was 
also stricken from the record because it did not con- 
form to the statutory rule requiring, “A statement of 
the facts constituting the cause of action in ordinary 
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and concise language and without Sa Comp. 
St. 1922, sec. 8608. 

Later, a third petition, containing generally the im- 
- proper ‘matter and the other infirmities in both the 
first and the. second petitions, was filed. This was 
also stricken from the files, the findings of the trial 
court containing, among other things the following: 

“The court further finds that the plaintiffs have been 
contemptuous of the court, constructively and legally, 
filing petitions repeatedly, and. particularly. in. filing 
their third amended petition, after being advised by 
the court that’ previous petitions with like defects 
were improper, and after the striking of such previous 
petitions from the files; but the court does not find 
that the plaintiffs are actually and actively contemp- 
tuous, and so the court will not. order the case dis- 
missed.” 

After this warning, while the opportunity 6 file a 
petition conforming to the rules of pleading and to the 
orders of the district court was still open, plaintiffs 
filed a fourth petition containing, in substance, the 
fatal defects for which the second petition had been 
condemned. The fourth petition met the same fate as 
the others, but, in addition, the action was dismissed 
with prejudice. From the dismissal plaintiffs have 
appealed. 

Did the trial court err in striking the fourth petition 
from the files and in dismissing the proceeding with 
prejudice? 

While no particular form of expression or literary 
style is required of ‘plaintiffs in drafting a petition, 
both the statute and the orderly procedure essential 
to the administration of justice require “A statement 
of the facts constituting the cause of action in ordinary 
and concise language and without repetition.” This 
rule is essential for the purposes of advising defendants 
of their alleged wrongs or obligations, of raising and 
defining issues of fact, of ruling on the admissibility 
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of evidenice, and’ of making findings or of submitting 
questions to the jury. To aid litigants and ‘the courts 
‘in ascertaining the ‘truth about controverted issues of 
fact for the purpose of administering justice, the state 
is engaged at an enormous expensé in educating men and 
women to ‘prepare pleadings and’ to perform: other ser- 
viees of attorneys whose duties ¢cxtend beyond their 
clients to the conrts and the state. A’ court: is ‘not 
a mere instrument of litigants for the setticment of 
private controversies. It is a separate department of 
‘government. Out of its findings and judgments in ac- 
tions Letween private suitors grow rules of condnet 
applicable to society as a whole. Litigants and counsel 
:ike are answerable to the court for violating escabiish- 
ed rwes of procedure and orders ‘inade in regard to 
pleadings. Plaintiffs’ fourth petition not only violated 
established rules, but it was filed in contempi of ‘court. 
In a situation jike this defendants are not limited to 
the statutory methed of attacking the petition by motion 
to siike out improper matter or: to make. allezations 
more definite and certain. Comp. St. 1922, see. S$72. 
it may be scricken from the files, if fatal defects ex- 
tend to the pleading as a whole, or if plaintiffs in filing 
it ignored an o:de> of the conrt. Judicial power to dis- 
miss an action without prejudice for failure of plaintiffs 
to comply with rules of pleading and orders relating 
thereto is recognized by statute. Comp. St. 1922, sec. 
$598. A court of general jurisdiction has also power, in 
administering justice as a department of government, 
to protect itself, ‘litigants and the public from vexatious 
proceedings by dismissing with prejudice suits in- 
stituted by plaintiffs who. repeatedly. violate. the rules 
of pleading and the orders relating thereto, after having 
had a full opportunity to present litigable controversies 
in proper form. This power, however, should be spar- 
ingly exercised. Otherwise innocent suitors may suffer 
from the mistakes or.the contumacy of-attorneys whom 
the court itself has licensed to practice law. The 
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present case, however, is not one wherein the clients 
are ignorant of the nature and the contents of the 
petition. Much of the scandal and other objectionable 
matter condemned could only have been collected and 
prepared by painstaking care and industry on the part 
of plaintiffs themselves. Under the circumstances of 
this particular case, the trial court did not err in dis- 
missing the proceeding with prejudice. 
° AFFIRMED. 


LINCOLN LAND COMPANY, APPELLEE, V. COMMONWEALTH 
OIL COMPANY, APPELLANT. 


Firep Frsruary 15, 1923. No. 22230. 


1. Bill of Exceptions: Srerrrement. A_ district judge has no 
authcrity to settle a bill of exceptions more than 100 days after 
adjournment of the term at which the appealable judgment in the 
case was rendered and entered on the journal, 

g. Appeal: Birt or Exceptions. An appellee does not lose his 
right to attack a bill of exceptions because he made no ob- 
‘jections to it until after the appellant filed his briefs, if the filing 
thereof preceded the filing of the bill of exceptions. 


: Presumption. After the bill of exceptions has 
been quashed in the appellate court, it will be presumed that the 
evidence sustains the findings of fact below on the material issues. 


4, Mines and Minerals: Leases: ABANDONMENT. A lease . for oil 
and other minerals may be terminated or abandoned by failure of 
lessee to perform his agreements to prospect for and produce oil 
or other minerals in paying. quantities within two years or otherwise 
pay stipulated rentals. 


APPEAL from the district court for Scotts Bluff county: 
RavtpH W. Hopart, JUDGE. Affirmed. 


A. R. Honnold, for appellant. 


Mothersead & York and Hall, Cline & Williams, 
contra. 


Heard before Morrissey, C.J., Rosn, ALpRICH and 
Day, JJ., Troup, District Judge. 
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Rose, J. 

This is a suit in equity to cancel a recorded lease as a 
cloud on the title to lands owned by the Lincoln Land 
Company, plaintiff, in Scotts Bluff county. The lease 
was dated December 16, 1905. The Goshen Hole Ir- 
rigation Company was named therein as lessor and the 
Commonwealth Oil Company, defendant, as _ lessee. 
Lessor demised “all of the oil, gas, salt, coal, iron, 
gold, copper or other minerals in, under and upon” the 
premises, so long as those or other minerals are found 
in paying quantities, in the opinion of the lessee, “or 
the rent for failure to drill a well or operate said min- 
erals is paid.” The annual rental was 10 cents an acre 
in the event of a failure to drill a well within two 
years. Plaintiff pleaded, among other things, that it 
purchased the lands from the Goshen Hole Irrigation 
Company, lessor, in March, 1908, and that, about the 
time mentioned, defendant removed its rigging and its 
drilling apparatus, abandoned the premises permanently 
and surrendered possession, after having violated its 
agreement to drill wells or pay rentals according to 
the ‘terms of the lease. The facts entitling plaintiff 
to relief in equity were put in issue by the answer of 
defendant. Upon a trial of the case, the district court 
‘found all the issues against defendant, canceled the 
lease and quieted in plaintiff the title to the lands. De 
fendant has appealed. 

A motion to quash the bill of exceptions was sub- 
initted with the case on its merits, and is sustained for 
the reason that it was signed by the trial judge after 
the statutory period for allowing it had expired. The 
judgment from which defendant appealed was rendered 
and entered on the journal April 13, 1921, at the Feb- 
ruary term which expired June 3, 1921. The bill of 
exceptions was signed by the trial judge December 26, 
- 1921. That was too late. He had no authority to set- 
tle it more than 100 days after the expiration of the 
term. Walker v. Burtless, 82 Neb. 211. It is argued, 
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however, that the’ motion should not be sustained be- 
cause the briefs of defendant were filed before plaintiff 
objected to the bill of exceptions. This position is 
untenable. The bill of exceptions did not reach the 
appellate court until after defendant's Hers, were 
filed. 

With the bill of exceptions quashed in the appellate 
court, it will be presumed that” the evidence sustains 
the findings of fact below on the material issues. The 
inquiry on “appeal is thus narrowed to the sulficiency 
of the pleadings to support the judgwent canceling the 
jease aud quicting the title in plaintiff, 

The lease is a part of the’ petition and shows on its 
face that it could only be kept in fored indefinitely hy 
drilling wells or paying’ aniual rentals. | Violations of 
these terms are pleaded in the petition. Could the lease 
be thus terminated ov abandoned? The demise was for 
a pericd “so long as oil, or gas, oi salt, ov coal, ov iron, 
ev gold, or copper, o? other ninerals is found in paying 
guantitics, ov the rent for failure to drill a well ov 
operate said minetals is paid.’ In these respects non- 
performance for two years was a ground of forfeiture 
by lessor. For a period of more than 10 years defendant 
neither prospected nor paid rentals. A lease for oil and 
other minerals may be terminated or abandoned by 
failure of lessee to perform his agreements to prospect 
for and produce oil or other minerals in paying 
quantities or otherwise pay stipulated rentals. Guffy v. 
Hukill, 34 W. Va. 49; Ohio Oil Co. »v. Detamore, 165 
Ind. 243; Dill v. Fraze, 169° Ind. 53; Peoples Gas Co. 
v. Dean, 193 Fed. 938; Rulings v.. Armel, 70 Kan. 778; 
Caylor v. Bankers Oil Co., 110 Kan. 224; Anthis v. 
Sullivan Oil & Gas Co., 83 Okla. 86; Foster 0: Elk Fork 
Oil & Gas Co., 90 Fed. 178. The petition pleads facts 
showing defendant terminated the lease or abandoned 
ali rights under it. 

‘ AFFIRMED. 
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WILLIAM WHETSTONE V. STATE OF NEBRASKA. 


Fitep FEBRUARY 15, 1923. No. 22865. 


Bail: Recocnizance. For the purpose. of an appeal by a 
defendant who has been convicted of a misdemeanor in a pros- 
ecution before a justice of the peace, a recognizance with one 
surety only does not comply with a statutory requirement. for a 
recognizance “with sureties,’ and is fatally defective. Comp. 3t. 
1922. sec. 9999. . : ; : : 


Error to the district court for Brown county: 
RoserT R. Dickson, JuDGE. . Affirmed. 


John -Wright, for plaintiff in error. 


Clarence A. Davis, Attorney General, and John M. 
Cotton, contra. 


Donald Gallagher, amicus curie. 


Heard before MorrissEy, C.J., -Rosk, ALDRICH and 
Goon, JJ., Raper and Troup, District Judges. | 


Rose, J. 


In a prosecution by the state before the justice of the 
peace for Pine precinct, Brown county, William Whet- 
stone, defendant, was charged in three counts of an in- 
formation with three separate violations of the law 
. velating to intoxicating | liquors. The offenses de- 
scribed were respectively possession, transportation, and 
giving away intoxicating liquors. Upon a trial de 
fendant was convicted as charged and was sentenced 
to pay a fine of $100 for each of the three offenses. For 
the purposes of an appeal to the district court for Brown 
county, the justice of the peace took the recognizance of 
William Whetstone, defendant, in the sum of $1,000, 
with Allen E. Whetstone, as sole surety. The district 
court, holding that the law required more than one 
surety, dismissed the appeal. Defendant, as plaintiff 
in error, presents the record for review. 

Was the appeal from the justice-of the peace prop- 
erly dismissed in the district court on the ground 
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that the statute requires more than one surety on the 
recognizance? The statute relating to appeals in 
. prosecutions for minor offenses declares, among other. 
things: , 

“No appeal shall be granted or proceedings stayed 
unléss the appellant shall, within twenty-four hours 
after the rendition of such judgment, enter into a recog- 
nizance to the people of the state of Nebraska in a sum 
not less than one hundred dollars, and with sureties 
to be fixed and- approved by the magistrate before 
whom said proceedings were had, conditioned for his 
appearance at the district court of the county at the 
next term thereof, to answer the complaint against 
him.” Comp. St. 1922, sec. 9999. 

These statutory provisions were considered in Zobel v. 
Ntate, 72 Neb. 427, and it was therein said, referring to 
Pill v. State, 438 Neb. 23: — 

“The substance of the decision is to the effect that 
the provisions of the statute are mandatory and must 
be complied with in all material respects, otherwise 
the recognizance is fatally defective and confers no 
jurisdiction upon the district court. To the same 
effect is Kazda v. State, 52 Neb. 499. It would seem 
from a reading of said section of the Criminal Code 
respecting appeals in misdemeanor cases, that the enter- 
ing into a recognizance by the defendant, and with 
sureties, to be fixed and approved by the court, is just 
as imperative as the provisions relating to the time the 
appeal must be taken, the time when the recognizance 
must be entered into, and the amount of the same.” 

It has generally been the practice, both under the com- 
mon law and state statutes, to require more than one 
surety on a recognizance exacted as a condition of exer- 
cising the statutory right to appeal from the sentence of a 
magistrate in a prosecution for a misdemeanor. It was 
obviously the intention of the legislature in requiring 
“sureties” to adhere to the usual custom. While the 
right of appeal is recognized for the benefit of accused, 
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the purpose of the recognizance is the protection of the 
public. To make the appeal available, there must be a 
compliance with the statute. In the sense used the 
word “sureties” does not mean “surety,” and the magis- 
trate has no authority to release defendant from any 
part of his statutory obligation or to deprive the state 
of any protection exacted by the legislature. For the 
purpose of perfecting an appeal, this seems to be the 
view taken by the courts generally. It has been held 
that an appeal bond with one surety does not conform 
to a statutory provision for appeal bonds “with suf- 
ficient sureties,” though another statute declares that 
“the singular always includes the plural and vice versa, 
except where such construction would be unreasonable.” 
Harris v. Regester & Sons, 70 Md. 109. See, also, State v. 
Fitch, 30 Minn. 532; Gibson v. Lynch, 1 Murph. (N. 
Car.) 495; Jones v. Sykes, 1 Murph. (N. Car.) 281; 
North American Coal Oo. v. Dyett, 4 Paige Ch. (N. Y.) 
273; White v. Rintoul, 6 N. Y. Super. Ct. 259. 

The conclusion is that the district court properly 
dismissed the appeal. In this view of the law, other 
questions argued are immaterial. 

AFFIRMED. 


MyrtiLe M. STEARNS, APPELLEE, V. NEBRASKA BuiLpine & 
INVESTMENT COMPANY, APPELLANT: F. B. BAytor, 
TRUSTEE, INTERVENER. 


Firep Fepruary 15, 1923. No. 22170. 


1. Abatement, Where a suit is pending and undertimined in the 
district court and afterward another suit is commenced in the 
same court, which purports to be a plea in abatement of the former 
suit, and wherein neither the parties nor the causes of action are 
the same as in the former suit, such action does not constitute a 
good plea in abatement. 

2, Judgment: Res Jupicata. The defendant in this action filed au 
answer and cross-petition, in a former suit begun by plaintiff herein, 
and recovered a judgment on its counterclaim. At the trial of the 
former case plaintiff introduced no evidence and, before defendant 
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recovered its judgment, and presumably before final submission, 
caused the suit to be dismissed without prejudice to a new action. 
Subsequently plaintiff began this suit against the same defendant 
pleading the ‘same cause of action here which was pleaded in the 
former action. Defendant filed a plea in bar of the plaintiff’s 
present suit pleading xcs judicata. Held. that plaintiff had a lawful 
right to prosecute the present action to judgment, and that the 
court did not err in ‘denying defendants plea in bar. 


3. Corporations: Action FOR Commissions : DEFENSES. Where an 
action is begun against a defendant corporation to enforce the pay- 
ment of corimissions, which it is alleged were agreed to be paid to 
plaintiff under a verbal contract, and claimed to be due plaintiff for 
procuring the sale of the defendant corporation’s stock, it is n9 

. defense to the action that defendant’s sales agents, other than plain- 
tiff, effected such sales by alleged fraudulent representations of value 
made to the purchasers, the plaintiff not being a party to the alleged 
false representations, and it being neither charged nor proved that 
plaintiff had ‘knowledge ‘thereof at the time. : 


4. Contracts: Action: Derrenses. Want of mutuality is no defense 
in an action to recover for services under a verbal contract where 
a party, at the time of entering into the contract to render the 
contemplated services, was not: legally bound to perform, but 
subsequently did perform all of the conditions of the contract and 
thereby came clearly within its terms. Bigler v. Baker, 40 Neb. 325. 


5. Appeal: Arrirmmance. The verdict of the jury, as the triers of 
questions of fact, will not be disturbed when there is sufficient com- 
petent evidence to support such verdict. 


6. Evidence examined, and held that the verdict is supported by the 
evidence. 


AppEAL from the district court for Lancaster county: 
FREDERICK E. SHEPHERD, JUDGE. Affirmed. 


Doyle, Halligan & Doyle, and Good & Good, for ap- 
pellant. 


Hainer & Flansburg, Fred C. Foster and Otto K. Per- 
vin, contra. 


Johnson, Moorhead & Rine, for intervener. 


Heard before Morrissby, C. J., Lerron, ALDRICH and 
DEAN, JJ., Repick, District Judge. 
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Dray, J. 

This ‘avi’ was br ought to enforce the collection of cér- 
tain commissions alleged to’ be due plaintiff on what is 
termed an exclusive agency contract for the sale of 
certain capital stock of the defendant company. The jury 
fouid plaintiff was entitled to $5,212.05, less $1,437.60, 
that being a counterclaim of’ defendant’s, ‘Iéaving a bal- 
ance of $3,774.45, for which plaintiff recovered : a verdict 
and judgment. Defendant appealed. 

The contract was verbal, and, it is alleged that it was 
entered into November 10, 1917; that tinder the contract 
plaintiff was to and did sell or caused the sale ‘of, capital 
stock of the defendant company in territory ‘adjacent to 
the village of Raymond; that ker commission should Uc 
10 pev cent. upon all stozk thereafter sold in such ter- 
ritory, whether soid by her ov sold: by others; that about 
January 1, 1919; the rate of her, conmugsion was raised 
from 10 per cent. to RY, per cent. of the gvoss amount 
received from such sales; that to Mrs. Lewis Griggs, 
sdmetimes known as Mrs. “Fannie i. Griggs, there were 
sold 319 shares, and to others in the same territory 12 
shares; that plaintiff was also insitumental in dalling 
to Pred Johnson defendant’s capital stock cf the par 
value of $11,900, and for this sale plaintiff’s compensation 
was to be 10 per cent. of the paz vaine thezeof: that upon 
all of the sales of stock enumerated in plaintilf’s petition 
there was due plaintiff, as commissions, $5,747.55, less 
$535.50, with’ which sum she was credited, leaving a 
balance due her of $5,212. 05 as above noted. 

The defendant corporation for its answer alleged 
three separate defenses: First, that plaintiff brought - an 
action against defendant Noveinber 24, 1919, setting 
up the same cause of action which’ is micaded in the 
present case, and therein she prayed for a judgment; 
that defendant filed its answer and counterclaim Decem- 
ber 26, 1919, alleging that defendant advanced to plain- 
tiff $513. 46 in cash and also sold to her an automobile 
for $770; that in the former action plaintiff in her reply 
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admitted defendant’s counterclaim of $513.46, but alleged 
that the debt was canceled by the service rendered by 
plaintiff; that in the former suit defendant recovered 
judgment for $1,328.38 on its counterclaim which, when 
this action was begun, was a valid judgment, unpaid and 
unappealed from. Defendant avers that all of the issues 
pleaded in plaintifi’s amended petition in this case were 
settled in the former case, and that it is a bar to this 
present action. 

Defendant’s second defense, in substance, is that about 
November 10, 1917, the defendant company employed 
plaintiff to do office work for a salary of $65 a month, 
which was subsequently raised to $100 a month; that she 
so continued in defendant’s employ from November 10, 
1917, to October 31, 1918; that the sale of the stock to 
Fred Johnson, hereinbefore noted, involved a proposed 
exchange of a certain note owned by him, secured by a 
real estate mortgage, for capital stock of the company; 
that plaintiff agreed with defendant that in making the 
exchange with Johnson she would accept the difference 
between the discount necessary to cash the note and 
mortgage and 10 per cent. as a full payment for her 
commission in that sale, an amount which approximated 
$535.50, which she agreed she would accept, and which 
was then paid to her, as her full conpensation for the 
Johnson sale, or exchange; that all of the stock sales 
upon which plaintiff bases her claim in the present case 
were made when plaintiff was in the employ of defendant 
upon a salary. Defendant denied that it had a contract 
with plaintiff to pay her any commission or other com- 

pensation for any of the sales sued on. 
For a third and further defense, a “Supplemental 
Answer and Plea in Abatement” was filed by defendant. 
It is therein alleged that the same Fannie E. Griggs, who 
bought stock in the defendant corporation, began an 
action January 28, 1921, by her guardian, C. D. Coe, 
against defendant, in the district court for Lancaster 
county, to recover from defendant company $44,250 for 
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preferred stock which she bought from defendant, the 
guardian alleging in his petition that the sale of the 
defendant capital stock was effected by the fraudulent 
and false representations of the agents of defendant who 
thereby induced her to purchase; that the stock so pur- 
chased by Mrs. Griggs, upon which she based her cause 
of action against defendant, is a part of the same cause of 
action upon which the plaintiff herein, Myrtle M. Stearns, 
bases her cause of action in the present case; that if the 
guardian of Fannie E. Griggs recovered in the Griggs suit 
il would be an adjudication of the fact that the purchase 
ot the stock by Griggs was procured by false and 
fraudulent representations on the part of the agents of 
the Nebraska Building & Investment Company, and that 
in such case the plaintiff could recover no commission 
because of the perpetration of the fraud set up in the 
Griggs petition; that it therefore became necessary 
ic try the fraud issue presented in the Griggs petition 
hefocre trying the issues joined in the present suit. 
Plaintiff’s reply contains the usual averments of denial 
of new matter in defendant’s answer. She admitted the 
fiiing of her petition in the former suit, in the district 
court for Lancaster county, November 24, 1919, therein 
setting up substantially the same cause of action which 
is alleged in her petition in the present case; admitted 
that defendant answered therein and, upon trial, defend- 
aut recovered judgment for $1,328.38 on its counterclaim 
as, hereinbefore noted. Plaintiff expressly denied that 
the issues or any of them tendered by plaintiff’s petition 
herein were submitted to or determined or adjudged by 
the court in the former action; that, under leave of court, 
plaintiff in the present case voluntarily dismissed her 
petition in the former action before judgment was en- 
tered, and without prejudice to a future action, and 
withdrew from the case; that thereupon, in default 
of any defense being made to the defendant’s counter- 
claim, the court entered judgment against this plaintiff 
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upon the counterclaini it the ‘former’ suit in the sum 
of $1,328.88 and costs.’ °° ; . 

In respect of the application of the law to the facts, 
there is a wide divergence of opinion ‘between opposing 
counsel. The evidence of the par ties, submitted in sup- 
port of their respective pleadings, were in all respects 
resolved by the jury in favor of plaintiff; so that our dis- 
cussion of the record should necessarily be confined, for 
the most part, to the questions of law which are ‘here 
involved. | 

It may be noted that plaintiff's amended petition in 
the present casc was filed September 13, 1920. De- 
Yendant’s brief was filed in this court January 31, 1920, 
wherein it is argued: “The defendant ‘was compelled 
to go to trial in the instant case, and’ the plaintiff ‘re- 
covercd ‘a judgment for commission on the stock sola 
to Fantie E. Griggs. Later, the case of C. D. Coe, 
guardian of Fannie E. Griggs, against’ this company, 
Doéket 73-193, was tricd, and a judgment was entered 
against the defendant for the full amount of the stock 
purcnascd by Fannie EX. Griggs, some $4,000 said case 
is now before this court on appeal, being case No. 22372.” 
Flsewheve in its brief defendant says, “the arrangement 
for selling stock ‘to Mys. Griggs” was made by two 
men who were its sales managers. 

In Spencer v. Johnston, 58 Neb. 44, we held: “The 
pendency of a former action for the same cause, between 
the same parties and in the same court, constitutes a 
good plea in abatement.” To the same éffect is 
Richardson v. Opelt, 60 Neb. 180; 1 C. J. 57, sec. 78, 
59, sec. 76; Walter Conimission Co. v. Gilleland é H amlin, 
98 Mo. App. 584, 

It is perfectly apparent that defendant does not come 
within the rule announced in the Spencer case. Neither 
the parties nor the causes of action are the same. Be- 
sides, the suit in support of the plea in abatement was 
commenced by defendant in the district court only two 
or three days before the trial of the present case was 
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hegun, and this case had then been. pending in that 
court several months. The court did not err in denying 
defendant’s plea. 

Defendant next contends that the court erred in.over- 
ruling its plea in bar, which is based upon the fact that 
plaintiff began a suit against defendant November 24, 
1919, wherein she set up the same cause of action which 
is pleaded in this case,.and wherein defendant answered 
and there recovered the $1,328.38 on its counterclaim, 
all of which is referred to more in detail in the plead- 
ings which are hereinbefore cited. 

No authorities are cited in support of its argument 
on this point. It is elementary that plaintiff waived 
nothing by the institution of the former suit, which was 
subsequently dismissed by. her, without prejudice, before 
defendant :recovered ‘a judgment on its counterclaim. It 
appears that plaintiff did not introduce any evidence in 
the former action, and, in the present case,. she admits 
validity of defendant’s judgment upon its counterclaim. 
Under that state of. facts plaintiff had a lawful right, 
which she exercised, to prosecute the present action to 
judgment. The court did not err in eee defendant’s 
plea in bar. 

Another defense interposed is that this action was pre- 
maturely brought. Counsel contend that.plaintiff’s right 
of action depends upon whether the sale to Mrs. Griggs 
was bona fide, and, unless that fact is finally established, 
they insist that plaintiff has no basis for recovery. . 

We do not think the argument is tenable. The record 
fairly discloses that plaintiff knew nothing about the 
fraudulent character of the stock nor of the fraudulent 
means which it is alleged were employed by defendant’s 
sales organization to effect the sale of such stock, and, 
as hereinbefore noted, she was in no way a party to the 
fraud practiced upon Mrs. Griggs or upon any other 
purchaser. Under the pleaded facts plaintiff should not 
be, and of course was not, a party to that suit. 

There is evidence which tends strongly to prove the 
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allegations of plaintiff’s petition, namely, that her con- 
tract with the president of defendant company was that 
she was to receive a commission of 10 per cent. on all | 
sales in the Raymond territory, whether sold by her or 
by others, and that she was to go about in that territory, 
where she formerly lived and where she had many friends 
and relatives, as her clerical duties in defendant’s 
office would permit, to interest such friends and relatives 
in the purchase of stock. There is evidence tending to 
prove that she visited many persons in the designated ter- 
ritory, and that some of them, but by no means all, pur- 
chased stock. It sufficiently appears that the court did 
not err in holding that the. present case should not 
await the trial of the suit begun by the guardian. 

Defendant points out that no consideration is pleaded, 
nor is there an allegation or any evidence in the record of 
“any promise on the part of plaintiff to do or perform 
any act. In other words, plaintiff incurred no obligation 
and could terminate'the contract at will or work or re- 
fuse to work as suited her convenience. 

In Bigler v. Baker, 40 Neb. 325, we said: “Want of 
mutuality is no defense, even in an action for specific 
performance, .where the party not bound thereby 
has performed all of the conditions of the contract 
and brought himself clearly within its terms.” The case 
is cited with approval in Dickson v. Stewart, T1 Neb. 
424, See also, 6 R. C. L. 686, sec. 98. In section 94 of 
the same text, among other things, it is said: “According- 
ly, where one makes a promise conditioned upon the doing 
of an act by another, and the latter does the act, the 
contract is not void for want of mutuality, and the prom- 
isor is liable though the. promisee did not at the time 
of the promise engage to do the act; for upon the per- 
formance of the condition by the promisee, the contract 
becomes clothed with a valid consideration, which relates 
back and renders the promise obligatory.” Reversible 
crror cannot be predicated on this assignment. We 
adhere to the rule announced in the Bigler case. 
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Defendant argues that plaintiff should not receive . 
any compensation. on the Griggs sales, the heaviest in- 
yestor residing in the Raymond territory, on the ground 
that she did not sell the stock to her. Objection was 
also made for another reason, namely, that Mrs. Griggs 
received a commission, or discount, of 10 per cent. on the 
stock that she purchased because she refused to purchase 
on any other terms. But, as we have seen, plaintiff 
testified, in support of the averments of her pleadings, 
that the president of the defendant company agreed with 
her that she should have an exclusive agency covering the 
Raymond district and also a commission of 10 per cent. 
on the stock bought by Mrs. Griggs, just the same as 
though no commission, or discount, was allowed to Mrs. 
Griggs thereon. Plaintiff’s evidence throughout tends 
to support the averments of her petition on every material 

. point. ; 

It is true that the president of the company, and one 
or more of its employees, denied all of the material 
evidence of plaintiff, notwithstanding her evidence was 
in large part corroborated by two of defendant’s sales 
managers, that the arrangements were made to which 
plaintiff testified with respect to the exclusive sale 
of stock in the Raymond territory. In fact, one or 
more of defendant’s sales managers corroborated much 
of plaintiffs material evidence in respect of the issues 
involved here. It appears, however, that the jury ac- 
cepted plaintiff’s version of the transaction between the 
parties rather than that of the defendant. 

Defendant also contends that no commission should 
be allowed with respect to sales to three members.of the 
Kerlin family, three brothers of Mrs. Griggs, who pur- 
chased stock through Mrs. Griggs to the amount of 
$11,399, by the use of money appropriated from the sale 
of land of her father. The same objection is made with 
respect to a sale to Mrs. Rosa Barton who purchased 
stock to the amount of $2,659, and also, on the same 
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grounds, objection is made to the sale of stock to E. L. 
Kemmerer, a purchaser in the sum of $2,071. 

There is also a controversy with respect to certain 
stock which was sold to Fred Johnson hereinbefore noted, 
in the aggregate amount of $11,000 or upwards. This 
sale was effected by the exchange of: an interest of that 
amount in a real estate mortgage owned by Mr. Johnson, 
as we have seen. Defendant contends that plaintiff is 
entitled to no compensation in respect of this sale. But 
she testified that an agreement was entered into between 
the president of the company and herself to the effect 
that she should have her commission thereon, and upon 
all of the stock which was sold and which is herein 
cnumerated, because she introduced the subject of buying 
stock not only to- Johnson, while he was living on a farm 
in Raymond territory, although at ‘the time the sale 
was closed he was a resident of Lincoln, pat also to the 
other purchasers in that territory. 

The record shows that every disputed séestion of 
material fact, testified to by the parties in support of 
their respective pleadings, was warmly contested. How- 
ever, the evidence was properly and fairly submitted to 
the jury, under instructions in which reversible error 
does not appear. The verdict, too, is not excessive, as 
defendant charges, but ‘responds to the proved facts. 
It follows that, under a long-éstablished and familiar rule, 
the verdict of thé jury; as the triers of questions of 
fact, ‘will not be disturbed’ when ‘there is sufficient 
competent evidence to support it: And it ‘appears to 
be so supported here. Defendant charges that the verdict 
is the result of passion and prejudice, but, in view ‘of the 
evidence, we are’ unable to view it in that light. 

Defendant contends -that the court erred in giving 
instructions, numbered 3 and 4 of its own motion, but we 
do ‘not ‘find érror theréin.’ 

We conclude that reversible error has not been shown. 
The judgment is therefore ~* ' 

AFFIRMED. 
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Nancy A, SANDERS, APPELLEE,. V. ISAAC. NIGHTENGALE, 
. APPELLANT. 


 Fitep -Fesruary 15,'°1923: No: 22223. ee 
1. Fraud: Question FoR’ Jury.’ In an action ‘for ddmages’ for: fraud 
and deceit in the-sale-or ex¢hange of property, iti is for, the jury 
to determine. from. the evidence whether facts..and circumstances 
are .established which. show that plaintiff was justified in relying on 
the representations made by defendant, and whether such repre- 
sentations were made to induce the exchange of properties. 


2. Trial: Instrucrions. “Instructions stating ‘the law, correctly . as a 
whole, held sufficient, though one or more of them, taken separate- 
ly; may fot havé: been accurate.” Smith v- Meyers, 52 Neb. 70. 

3. Appeal: NecLEcT oF OFFICER. “Where a party frée from fault or 
laches is prevented’ from having ‘His appeal: docketed ‘in the ap- 
pellate court within the statutory ‘period solely through. the neglect 
or failure. of the proper officer’ to prepare the transcript of the 
proceedings,. the law. will not: permit him thereby to be deprived of 
his appeal,’ a Continental Building & Loan Ass'n v. Mills, 44 Neb. 
136. 


4. Evidence esuinined: “ate held ‘that it supports | ihe verdict, 


APPEAL from the - district ree for Neadieen Sonny 
WILLIAM. V, ALLEN, JUDGE. Affirmed. : 


M. D.z ‘Tyler and panes) McFarland & ‘iepas, for’ ap- 
pellant. 


‘ 


‘William L..- Easing Gg: and Bart J. Males: Shits: 


Heard, before ‘Morrissey, C.J., “Lerrox, ‘ Dean ‘and 
Govop, JJ., Rarer, District Indge. | > en ee 

Dean, J. a iy “ee if a 8 Ge 

‘Mis. Nancy. A. Sanders began ‘this ‘action ‘to: ‘recover 
damages in the stim” of’ $6, 750° from defendants, Isaac 
Nightengale and “Fred it. Ellis, which’ she alleged grew 
out of the exchange of ‘a farm of 194 acres ‘owned - by 
her in Holt county, which was incumbered bya mortgage 
of $2;000, for a 12:room hotel property and‘three town 
lots on which it was situated, in the ‘village of: Winslow, 
Dodge county: As' a part ‘of: the: ‘same transaction‘ she 
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gave back a $3,000 mortgage to Nightengale on the hotel 
property, on the theory that it exceeded the value of 
her equity in the farm in that amount. She alleged that 
the exchange was effected by misrepresentations and 
fraud practiced upon her by defendants in respect 
of the value ofthe property which she received in ex- 
change. The jury returned a verdict for $3,500 against 
defendant Nightengale, and he has es ea from the 
judgment rendered thereon. 

When the exchange was made Mrs. Sanders was a 
widow about 54 years of age and without business ex- 
perience. Two of her sons were then in the army and she 
had no person upon whom to rely for advice. When the 
trade was made she was employed as a nurse in the home 
of a family at Norfolk. When the case was tried she 
was employed as a housemaid. She testified that de- 
fendant Ellis, a real estate man, was a schoolmate and a 
professed friend, and that he introduced the subject of 
making the exchange to her. 

After some preliminaries it appears that Ellis arranged 
for a meeting of plaintiff and defendant, at which Ellis 
was present, where the contract, except as to the formal- 
ity of signing, was agreed upon. There is evidence 
tending to prove, and which would justify the jury in 
the belief that the meeting of the parties and the ex- 
change of properties was brought about by Ellis, and 
that from the inception of the plan Nightengale secret- 
ly connived with him to that end. 

Plaintiff testified that, when the parties met pursuant 
to the arrangement, the value of the respective properties 
was discussed by defendant and Ellis and herself, and 
that both of them told her that the hotel was a good 
paying investment and of much greater value than her 
farm and that it would yield a better income. She was also 
advised that, practically alone as she was in the world, 
‘she could carry on the hotel with much greater con- 
venience than she could carry on a farm in Holt county; 
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that she believed and relied on and acted on the repre- 
sentations so made with respect to the hotel, its value, 
its paying qualities and the like, was testified to by her. 
All of the representations so made she said she after- 
wards found out were false and untrue and made to cheat 
and defraud her. 

At the trial it was shown that the hotel property had 
been vacant for some time before the trade was made, 
and that, shortly before, Nightengale, by his own ad- 
mission, procured a man to move in and with his 
family occupy it, rent free, to keep the hotel open and 
keep up the insurance. It appears that it was so 
occupied when plaintiff visited the property, but she 
testified that she did not know and was not informed 
of the character of the occupancy at the time. 

Plaintiff called three or four witnesses who testified 
respecting the value of plaintiff's farm and its im- 
provements when the trade was made, from which it was 
made to appear that the property was worth from $55 
to $60 an acre. Three or four witnesses, residents of 
Winslow, testified that Nightengale’s town property was 
worth not to exceed $2,500 or $3,000. On the part of 
Nightengale, the evidence of several witnesses was in- 
troduced tending to prove that the hotel property was 
worth $5,000 or $6,000. 

Nightengale testified that he never saw the Holt county 
farm before the contract was closed, and for his defense 
he relies in part upon plaintiff’s visit to the hotel prop- 
erty before she signed the contract. He also contends 
that the value of the farm was misrepresented and that 
it was not worth $20 an acre. To substantiate this - 
contention he produced three or four witnesses and they 
testified that its value did not exceed $18 an acre. How- 
ever, the value of the respective properties and the 
evidence in respect of fraud and deceit, being questions 
of fact, were all properly submitted to the jury. It fol- 
lows that the verdict should not be disturbed merely 
because of a conflict in the evidence. _ 
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. Harris v, Polk Investment Co., 188 Ia. 1259, is a case 
where a. purchaser went. upon the land in suit after 
certain representations concerning. its condition in that 
it was not, subject to flood-waters and the like, were 
made by the seller, and which afterwards proved to be 
false. The court said: “Whether a purchaser is deceivy- 
ed or not is ordinarily a question of fact for the jury. 
No general rule, can be laid down that is applicable to 
all cases.” | : 

Plaintiff testified that, wien she found out the fraud 
that had been perpetrated, she called on Nightengale 
and proposed that they trade back the respective prop-- 
erties. He told her that, having sold the farm, it was 
not in his power to do so.. He,also advised her that a 
trade was a trade and that she would haye to abide by 
it, or words to that effect, 

-It is elementary that, in, an, action for. damages for 
fraud, and. deceit in. the sale or, exchange of property, if 
is for the jury. to determine from the eyidence whether 
facts.and circumstances are established which show: that 
plaintiff was justified in ‘relying on the: -zepresentations 
made by defendant, and whether such. representations 
were made to induce the exchange .of properties. The 
rule is stated in Realty Investment Co. v. phates 91 Neb. 
798. 

- Defendant. criticises one of: tte ingernetlons: But, 
when .all -are construed: together, they properly state 
the law.. The verdict is amply supported by, the evidence. 
Reversible error: cannot be predicated upon the giving - 
of the instruction of saa ase is made. Smith v. 
Meyers, 52. Neb.. 70. 

The transcript in this case was filea out of tie: and 
defendant in apt. time moyed for that reason for a dis- 
missal. of the appeal. . It is. shown, however,. that. the 
delay was caused on account of the press.of other official 
business in the -office of the clerk of the, district court, 
and through no fault of defendant... We overruled the 
motion to dismiss on the authority of Continental. Buitd- 
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ing € Loan Ass’n'v. Mills, 44 Neb. 136, where it was held: 
“Where a party free from fault or laches is prevented 
from having his appeal docketed in the appellate court 
within the statutory period solely through the neglect or 
failure of the proper officer to prepare the transcript 
of the proceedings, the law will not permit him thereby 
to be deprived of his appeal.” 
Finding no reversible error, the judgment ig 
AFFIRMED. 


In rE Estave or Vacrav J. Kusar. 
JOSEPH L. KtBAT ET AL., APPELLANTS, V. CHARLES H. 
KUBAT ET AL., APPELLEES. 


Fitep FEsruary 15, 1923. No. 22226. 


1. Wills: Contest: Questions FoR Jury. In an action contesting 
the validity ofa will’ for want’ of mental ‘capacity in the 
testator, and undue influence exerted upon him, if ‘the evidence 
on thesé issues’ is*-conflicting, they) should: be submitted to the 
jury for determination. 


MentaL Capacity. “If a testator knows the extent and 
_character..of his property, the natural. objects of, his bounty, and the 
purposes of his devises and bequests, he is mentally competent to 
make a will.” In re Estate of Laflin, 108. Neb. 298. 


3, Evidence examined, ' and held sufficient to sustain the verdict and 
special sredings: of the jury. 


ne 


APPEAL from the district court for Doteias county: 
WItiiaM A. -REDICK, Jupenr.. Affirmed. 


| Murphy. é Winters, for appellants. 
Baker & Ready, contra. 


Heard before? Mornissey, C. J, Ross, ALpRICH and 
Day, JJ., TROUP, District’ Judge. 


ALDRICH, - J. 


‘This’ is an sea from the judement of the ‘district 
court for Douglas county ‘denying the probate of the wil! 
of Vaclav J. Kubat, deceased, whose will was’ Contested’ 


a oe 
4 
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by Charles H. Kubat and Mary Lenicek, son and daughter 
of the deceased, on the ground that the testator was, at 
the time of the making of the will, of unsound mind, and 
that the proposed will was obtained through undue in- 
fluence. The case was tried before a jury, who by their 
verdict found for the contestants generally, and further 
that the document offered in evidence was not the last 
will and testament of Vaclav J. Kubat, deceased. In 
addition to the instructions, the court submitted two 
special interrogatories, which with the answers of the 
jury follow: 

“First: Was Vaclav J. Kubat, on February 24, 1920, 
of sufficient mental capacity to make a will? Answer. 
No. 

“Second: Was the signature of Vaclav J. Fubat to 
the document dated February 24, 1920, procured by the 
undue influence of Joseph L. Kubat and his family? 
Answer. Yes.” 

Judgment was entered in accordance with the verdict 
thus rendered by the jury, and proponents are now "ap: 
pealing to this court. 

Appellants make three assignments of error, as fol- 
lows: First. The court erred in not directing a verdict 
for proponents on the ground that there was no evidence 
of undue influence. Second. The court erred in not 
directing a verdict in favor of the proponents on the 
ground that there was no evidence of mental incapacity. 
Third. The court erred in giving instruction No. 5. 

The first issue presented for our consideration is: 
Was the deceased testator of sufficient mental capacity 
to make a will at the time he did on February 24, 1920? 
On this issue of fact the jury, being properly instructed, 
found the testator did not have sufficient mental capacity. 
We agree to their finding. 

On the question of mental capacity to make a will, 
our view of the qualifications requisite is precisely ex- 
pressed in the court’s instruction No. 5, and we quote 
it with approval: 
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“Want of sufficient mental capacity to make a will 
does not necessarily imply a want of mental capacity 
in all respects or upon all subjects. A person may be 
entirely sane upon one subject, or a number of subjects. 
and yet not have the mental capacity requisite to make 
a valid will. The kind of mental capacity which the law 
requires as essential to the making of a valid will is that 
which relates to the person’s property, such capacity 
as will enable the person to know and recollect the 
property to be disposed of, to have a reasonable con- 
ception of the value and uses of property or money, 
and a reasonable conception of how property or money 

may be employed or enjoyed. If a person lacks a ca- 
pacity and knowledge in relation to money or property, 
such person is not competent to make a valid will, even 
though he or she may be entirely rational on other sub- 
jects, or have a good recollection of early events or 
eaily acquaintances. ts 

This fully explains the philosophy of a_testator’s 
attitude and what constitutes true mental capacity to 
make a will, and shows wherein a mental deficiency lies 
and mental competency rests. The instruction is in ac- 
cordance with the rules laid down in such cases as 
Brugman u. Brugman, 93 Neb. 408, and Hacker v. Hoover, 
89 Neb. 317. 

Thus it is plain what this court determines as mental 
capacity to execute a valid instrument. There is no 
question about the law of this state on that subject. 
Applying these principles to the instant case, it plainly, 
appears of record that on February 24, 1920, the de 
ceased testator did not have sufficient, mental capacity 
to make a valid will, remembering those to whom he was 
under obligation, the amount and extent of his property, 
where it was located, and its nature and character. Such 
was shown in the record, and that is why the jury 
answered that the testator ‘did not have sufficient mental 
capacity. He was, at the time, feeble and helpless, 
stricken with paralysis, his second stroke. The jury 
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were correct in answering that question in the negative. 
We have no criticism to make about the instruction or 
the special finding, and say they found correctly on 
the facts. 

In Underhill on Wills, sec. 125, it is said: “The mental 
and physical capacity of the deceased is to be considered 
in determining what degree of influence will vitiate his 
will. * * * The will of one whose independence has been 
weakened by indulgence in dissipation, or whose stamina, 
physical or mental, has been broken by illness or old age, 
may be easily overcome. * * * Every case depends 
wholly upon its own particular facts and attendant cir- 
cumstances.” : 

The next question for our consideration is one of 
undue influence, which is closely allied with the testator’s 
weakness of body and mind. The finding of the jury is 
sustained by certain facts and the inferences therefrom 
which they bear to the whole subject. The intermeddling 
with testator on subjects calculated to harass and 
annoy him, hurrying him purposely to make a will with- 
out proper deliberation, is considered undue influence. 

“The question whether there was fraud or undue in- 
fluence in procuring the will, on the part of the plaintiff, 
and whether the will was executed by the testator with- 
out a knowledge of its contents are questions of fact 
within the exclusive province of the jury, which includes 
the credibility of witnesses; and the court is not at 
liberty to review and revise the action of the jury, unless 
. there was not sufficient evidence to sustain a verdict 
against the will.” 28 R. C. L. 405, sec. 417. See, also, 
Blume v. Hartman, 115 Pa. St. 32, 2 Am. St. Rep. 525, 
and note, p. 532. 

The testator at the time of his death on February 29, 
1920, was about 83 or 84 years old. He was a Bohemian 
hy birth, and had lived in Cedar Rapids, Iowa, for years. 
His family consisted of Mary Lenicek, daughter, Joseph 
L. Kubat and Charles H. Kubat, sons. After the death 
of his second wife he lived at different places, staying 
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with his children part of the time and also living among 
bis Bohemian friends. At the time the will was executed, 
February 24, 1920, and at the time of his death, he was 
at the home of his son, Joseph L. Kubat, in Omaha. Some 
two weeks before the execution of the will the testator 
was stricken with paralysis, his second stroke since 1916. 

Within a week of the time the will was made; Joseph 
L. Kubat borrowed a business form book from Mr. Kratky 
one of the subscribing witnesses. A-form was selected 
and was used by Mrs. Porter, Joseph L. Kubat’s daughter, 
in writing the will. The will gave to Mary Lenicek and 
Charles H. Kubat $1,000 each, to Joseph L. Kubat’s wife 
and three children $1,000 each, and to Joseph L. Kubat 
the residue of the personal estate. There was no real 
estate. 

Witnesses testified that Joseph propped the old man up 
in bed and gave him pen and ink to sign the will. Both 
subscribing witnesses testified that the document was 
not read aloud nor by Vaclav J. Kubat while they were 
there. 

On the night before the execution of the will, Charles 
H. Kubat was called to Joseph’s house to draw his 
father’s will. Joseph produced a memorandum as to 
how he said the testator wished the estate to be divided. 
According to the memorandum, Charles H. Kubat and 
Mary Lenicek were to receive $100 each, otherwise the- 
memorandum provided for bequests in the same amounts 
and to the same people as did the will. At this point 
the testimony of Charles H. Kubat is as follows: “Q. 
Now, tell the jury just what you said when Joe gave 
you that list for that kind of a distribution. A. When 
Joe handed me’ that list, I looked it over, and father was 
lying there in bed, with his feet toward the north and 
his head toward the south, and J was right in the middle 
of the bed, in front of him, Joe right to the south of me. 
When I looked at it, J was surprised, and I said to Joe, 
‘Joe, what does this mean, $100 to me and $100 to Mary? 
Why, you don’t mean that, Joe?’ _He was half crying, 
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and he says; ‘They,’ pointing to his wife and children 
in the next door, ‘They want it that way.’ ‘Why,’ i 
said, ‘Joe, it is not what they want, it is what father 
wants here.” And I then turned to father, and we talked 
Bohemian. Q. Did you and Joe talk Bohemian in that 
conversation? A. Yes, sir; every word. Q. What did 
you say to your father? A. I said to father, ‘He wants 
to give $100 to sister and $100 to me, and why is he 
going to get 108 times more than me and 108 times more 
than my sister?’ My father reached up and took hold 
of me and said, ‘Charley, Charley, that cannot be. That 
cannot be.’ I said, ‘Father, you have a right to give me 
$100 and I would have to be satisfied, and I would 
be satisfied, if that is what you want. He says, ‘Char- 
Jey; that cannot be, you must have your share and sister 
must have her share, and Joe his share.’ Joe was stand. 
ing there, and J said, ‘Joe, you heard what father says.’ 
And he said, ‘They want it.’ ‘Joe’, I said, ‘it is not what 
they want, it is as father wants. If father wants to give 
me $1 only he has a right to do it, but he don’t want it 
that way. Q.Is that all that was said? A. That is 
about all, except I said to father, ‘If you want me to 
make the will the way Joe has it here, I will do it. 
He says, ‘No; it must not be that way.” Q. What was 
done or said, if anything, with relation to some notes? 
A. Then Joe went to the back of the bed on the end of the 
bed where—I thought yesterday that the notes were in 
the trunk, but, since Joe has mentioned it, I remember 
he took them out of father’s clothes—he got them out 
of father’s pocketbook out of some clothes back of the 
bed. Q. The clothes were hanging on the bed? A. 
Yes; on the back of the bed, and he went to them and 
brought out these three notes. Q. The same three notes 
that you spoke of?°° A. The $2,000 note, the $1,300 note, 
and the $1,000 note. Q. And what did he say to you? 
A. He brought them out and showed them to me. I had 
never seen them before, and there was another for $2,000. 


. 
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He handed that to me. Joe said, ‘I want to have father 
assign these notes over to me.’ Q. In the presence of your 
father? A. Yes. Q. And what was said? A. I said, 
‘Joe, that is father’s property, not your property.’ Q. 
What did he say? A. Joe said, ‘Well, I thought I would 
have him assign them over to me.’ * * * Q. Did Joe tell 
you that night that he had bought them a week before 
for $5 a piece? A. No; I never heard of that before 
until yesterday.” 

This tends to show what influence Joe’s family had in 
making and executing this will; that is, they were doing 
it, and not the old man. ‘The will is not the testator’s 
as such, as a matter of law and. fact. 

In Carroll v. Hause, 48 N. J. Eq. 269, the court said: 
“Against a beneficiary having a testator under his con- 
irol, with power to make his will the will of the testator, 
especially in a case where the testator has made an un- 
natural disposition of his property,.the law presumes 
undue influence, and puts upon the beneficiary the 
burden of showing, affirmatively, that when the testator 
made his will he did not exercise his power over the 
testator to his own advantage and to the disadvantage 
of others having an equal or superior claim upon the 
bounty of the testator.” 

In Purdy v. Hall, 134 Ill. 298, the court said: “Nat- 
urally, the mind sympathizes with the body in that 
which debilitates, and, even when not otherwise im- 
paired, it may, become so wearied from long continued, 
serious and painful sickness that it is willing to purchase 
test and quiet at any price, and when in that con- 
‘dition it is susceptible to undue influence, and is liable 
to be imposed upon by fraud and misrepresentation. The 
feebler the mind of the testator, no matter from what 
cause—whether from sickness or otherwise—the less 
evidence will be required to invalidate the will of such 
person.” rs 

See, also, Hegney v. Head, 126 Mo, 619; Sheehan v. 
Kearney, 82 Miss. 688; Whitelaw’s Ear. v. Sims, 90 Va. 
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588; Miller v. Miller, 187 Pa. St. 572. These cases were 
cited with approval by our court in the case of In re 
Estate of Paisley, 91 Neb. 139, and they are again in 
point, being applicable to the instant case, because appel- 
lants fall far short of satisfactorily sustaining the burden 
of proof imposed upon them by settled rules of law. 

The testimony on the question of undue influence, as 
well as mental capacity of testator, was conflicting, in 
many particulars in hopeless conflict. We conclude 
that the attending facts and circumstances leading up to 
the making of the will, the provisions of the will itself 
as being unnatural and unjust, Joseph L. Kubat’s ob- 
taining $4,300 in promissory notes for a consideration 
of only $11, the four members of Joseph L. Kubat’s 
family receiving $1,000 each, the apparent influence of 
Joseph L. Kubat and his family, all taken together, 
point clearly and unmistakably to the correctness of the 
jury’s findings. The case abounds with evidence of 
suspicious circumstances and is suggestive of fraud. By 
force of these circumstances and by force of truth por- 
trayed in the record, nothing else is imposed upon us 
save to enforce the verdict of the jury and the judgment 
of the lower court by affirmance. 

AFFIRMED, 


Krank WHSIGAND ET AL., APPELLEES, V. E. B. HYDE ET AL: 
W. H. Dever, INTERVENER, APPELLANT. 


Fitep Fesruary 15, 1923. No. 22181. 


jy. Landlord and Tenant: Fraup: Reiger 1n Equity. Where a lease 
provides that the lessee shall on demand execute a chattel mortgage 
on the crops to secure the payment of the rent, but lessee - fails to 
do so, and executes to a third person a first chattel mortgage on 
the same crops, the execution thereof constitutes a fraud on the 
part of the lessee, as between himself and the landlord, against 
which a court of equity may grant relief at the suit of the lessor. 


FRAUDULENT MortcacE oF Crops: Notice. In such case, 
the mortgagee. if he had notice of the provisions of the lease, and 
of the landlord’s rights thereunder, is not a mortgagee in good faith, 
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and, in an action by the lessor for specific performance of the 
terms of the lease, the mortgagee’s rights will be subordinated to 
those of the lessor. 


. Evidence examined, and held that the 
mortgagee had notice of the terms of the lease under which the 
premises were held, and that he was not a mortgagee in good faith 
as against the plaintiffs. 


AppEAL from the district court for Knox county: 
WILLIAM V. ALLEN, JUDGE. Affirmed. . 


W. A. Meserve and W. D. Funk, for appellant. 
P. H. Peterson, contra. ; 


Heard before Lrerron, Rost, Dean and Day, Jd. 
Repick, District Judge. 


Day, J. 


On August 9, 1918, the plaintiffs brought this action 
against the defendants E. B. Hyde & Sons to enjoin them 
from disposing of any of the crops growing or grown up- 
on the premises leased to the defendants by the plaintiffs, 
praying that the lease be performed, and that the plain- 
tiffs be given a lien upon the crops growing or grown 
upon the land for the year 1918 as security for the rent 
for that year. In this action W. H. Dever intervened 
and claimed that a chattel mortgage which he held on the 
crops was a prior lien to-the claim of the plaintiffs. The 
defendants Hyde & Sons made default, and judgment was 
entered against them. As between the plaintiffs and the 
intervener, the court found the equities in favor of the 
plaintiffs; that the intervener had converted the property 
covered by his mortgage to his own use; that its value 
was in excess of the plaintiffs’ claim; and rendered a 
personal judgment against the intervener for the amount 
found to be due the plaintiffs for the rent of the premises. 
The intervener appeals. 

The appeal presents a controversy between the plain- 
tiffs and the intervener, each claiming a priority lien 
upon the same crops. The plaintiffs’ claim rests upon the 
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provisions of a lease between them and their tenants, 
Jc. B.. Hyde & Sons. The intervener bases his claim upon 
a chattel mortgage executed to him by E. B. Hyde. 

The record shows that the plaintiffs were the owners 
oi a large tract of land in Knox county, a part of which 
was devoted to farm purposes; that they leased the same 
1o the defendants for a period of one year beginning 
March 1, 1916. Notes were executed by the defendants 
for the rent reserved, which were also. signed by the 
intervener as surety. By oral agreement between the 
plaintiffs and defendants the lease was extended for 
another year, the intervener signing the notes for the 
rent as surety as before. It also appears, although upon 
this point there is some ‘dispute, that the plaintiffs and 
defendants agreed that the lease should be extended for 
the year commencing March 1, 1918, and that intervener 
should sign the notes for the rent as surety as he had 
theretofore done; the intervener, however, was not a 
party to this agreement. The lease was in writing, and, 
among other things, contained a stipulation, as follows: 

“And it .is further expressly agreed that the second 
party shall secure the performance of the terms and 
conditions of this lease on his part by giving to the first 
party on demand a chattel mortgage upon all or any 
part of the crops growing or gene on said premises 
during said term.” 

About the middle of July, 1918; the defendants had 
not executed the rental notes, and plaintiffs then de- 
manded that notes be signed in accordance with the 
agreement. The intervener declined to sign the notes. 
Abont July.26, 1918, the plaintiffs made a demand upon 
_ the defendants for a.chattle. mortgage upon the, crops, 
as provided for by the terms of the lease. The defendant 
E. B. Hyde finally agreed to this and fixed the date on 
which he would meet the plaintiffs and close the matter 
up. Instead of keeping his promise and performing the 
conditions of the lease, he executed on July 31,1918, a 
chattel mortgage for $2,500 in favor of the intervener, 


VoL. 109] JANUARY TERM, 1923. 681 
Weigand v. Hyde. 


who was his brother-in-law, upon the crops grown upon 
the leased premises’ for that year. A copy of this ‘mort- 
gage was filed for record August 2, 1918. This mortgage 
was given to secure intervener for advances made to E. 
B. Hyde & Sons, and to E. B. Hyde, and $200 which was 

paid to E. B. Hyde at the time of the execution of the 
catia mortgage. 

Plaintiffs urge’ that, as the property mortgaged was 
partnership property, E. B. Hyde had no legal right to 
secure any of his individual indebtedness by incumbering 
iv. We think, however, that the partnership was dissoly- 
ed before March 1, 1918, and that E. B. Hyde continued 
to operate the farm for his individual benefit for that year 
undes the lease; and, except as to the superior rights of 
plaintiffs as hereinafter shown, he had the right to de- 
vote his property to the payment of the debts of the 
former partnership as well as to his individual debts. 

Although there is some dispute upon this point, the 
evidence shows that at the time the mortgage was ex- 
ecuted the intervener had actual notice that the de- 
fendant Hyde was holding the premises under a lease 
containing a clause giving to the plaintiffs the right to 
demand and receive a chattel mortgage upon the crops 
grown on the premises to secure the payment of the rent. 
The intervener was also charged with knowledge that 
the plaintiffs could enforce this right in an action for 
specific performance. As between the plaintiffs and the 
defendant Hyde, the latter was bound in good conscience 
to live up to the terms of the lease and execute the chattel 
mortgage to the plaintiffs when demand was made. 
When, therefore, E. B. Hyde executed the chattel mort- 
gage to his brother-in-law he perpetrated a wrong against 
the plaintiffs. 

To preserve the property it was agreed between the 
plaintiffs and the’ intervener, without any prejudice to 
their respective rights, that the intervener should take 
possession of the property under his ‘mortgage and sell it, 
which was done. 
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Under this state of facts we are called upon to 
determine, as between the plaintiffs and the intervener, 
who has the superior equities. It is a well-settled prin- 
ciple that an agreement to give a mortgage for a valuable 
consideration upon property which is sufficiently specified 
is in a court of equity regarded as the creation of the 
mortgage itself. This is held for the reason that equity 
will treat that as done which ought to be done. And, 
in such case, a lien will be given precedence over a 
mortgage or other lien taken by a party who has notice 
of the rights of the equitable mortgagee. Bridgeport 
Electric & Ice Co. v. Meader, 72 Fed. 115; Foster Lum- 
ber Co. v. Harlan County Bank, 71 Kan. 158; Gest v. 
Packwood, 39 Fed. 525. 

In Foster Lumber Co. v. Harlan County Banh, 71 
Kan. 158, money was advanced for the purpose of buying 
a specific tract of land, the borrower orally promising 
to secure its repayment by a mortgage upon the property 
when title thereto was obtained. After the title had 
been procured by the use of the money, the borrower 
refused to execute the mortgage to the lender and 
mortgaged the property to a third party who had full 
knowledge of the rights, claims and equities of the lender. 
It was held that “equity will regard that as done which 
the borrower agreed should be done, and which ought 
to have been done, and will treat the transaction as 
creating an equitable mortgage upon the land in favor 
of the lender,” and, “such a lien will be given precedence 
cover a mortgage on the land taken by a party who has 
notice of the rights of the equitable mortgagee.” 

The case of Rogers v. Trumble, 86 Neb. 316, is in 
many of its aspects similar to the case at bar. In that 
case it was held that the rights of the mortgagee were 
superior to those of the landlord. There the lease 
contained provisions essentially the same as the lease 
in the case at bar, but in the Rogers case the mortgagee 
had no notice or knowledge of the equitable rights of the 
landlord, and was held to be a good faith mortgagee. 
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Under the facts as disclosed by this record, it seems 
ciear that the intervener was not a good faith mortgagee 
as against plaintiffs’ rights. In State Bank of Lushton v. 
Kelly Co., 49 Neb. 242, it was held that a mortgagee in 
good faith is one who takes a chattel mortgage to secure 
a debt actually and justly owing to him, whether pre- 
existing or not, without actual or constructive notice of 
prior equities against the mortgaged property. 

We do not consider there is anything in Skala v. 
Michael, ante, p. 305, contrary to the doctrine herein 
announced. 

Under the evidence ‘in this case, we are clearly of the 
opinion that the trial court was right in holding that the 
plaintiffs’ equities were superior to those of the inter- 
vener, and in awarding a judgment against the inter- 
vener. The judgment of the district court is, therefore, 

; AFFIRMED. 


SOUTHERN NeEBRASKA POWER COMPANY, APPELLANT, V. 
H. G. TAYLOR ET AL., APPELLEES. 


Firep Fesruary 15, 1923. No. 22238, 


1. Waters: ApproprIATION: Common Law RicHT. Where a riparian 
owner has appropriated water from a stream for power purposes 
prior to the time the ‘legislature declared the waters in the streams 
of the state to be the property of thé public, the water-right so 
acquired by such riparian owner is by virtue of the common law. 


: In ‘such case, the water-power right is 
not a “franchise? as that word is used in the statute prohibiting the 
railway commission from granting authority to a public utility cor- 
poration to issue stock of the corporation based upon the value of 
its franchise to be a corporation, or on the value of the right to own, 
operate, or enjoy any franchise. Comp. St. 1922, sec. 676, 


te 


VesTeD Ricuts- In such case, a water-power 
right is a vested property right which may not be taken away or 
impaired without: compensation. 


eo 


IssuANCE oF Stock. Where a public utility cor- 
poration has succeeded to the water-power right of a riparian owner, 


and makes application to the state railway commission for authority 
p ; 
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to issue stock of the corporation based upon the value of the water- 
power right, it is proper for the railway commission to make an 
order granting such authority to the amount the commission finds 
the value of the water-right to be. 


5 In such case, the statute prohibiting the 
railway commission from granting authority to a public utility cor- 
poration to issue stock of the corporation based upon the value of its 
franchise to be a corporation, or on the value of the right to own, 
operate, or enjoy any franchise, has no application. Comp. St. 1922, 
sec. 676. 

6. Hvidence examined, and held to sustain the finding of the railway 

commission and its orders thereon. 


APPEAL from the State Railway Commission. Affirmed. 
J. H. Agee, for appellant. 


Clarence A. Davis, Attorney General, and Hugh La 
Master, contra. 


Heard before Morrissgy, C.J., Rose, ALDRICH, Day and 
Goon, JJ., Troup, District Judge. 


Day, J. 

The Southern Nebraska Power Company, a public 
utility corporation, made application to the state railway 
commission for authority to issue additional stock of the 
corporation based upon the value of its property. In ad- 
dition to its physical property the company listed a water- 
power right, upon which it asked permission to issue 
stock. At the conclusion of the hearing the railway com- 
mission made findings as to the value of the physical 
property, and also found the value of the water-power 
right to be $50,000. Upon these findings the railway 
commission issued an order granting the corporation 
authority to issue additional stock. From the order of 
the railway commission the corporation has appealed. 

No objection is made by appellant to the action of the 
commission in fixing the value of the physical property. 
It contends, however, that the value of the water-power 
right as found by the commission is entirely too low, and 
urges that under the evidence the water;power right 
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should have been fixed at not less than $100,000. The 
attorney general in behalf of the state, appearing in the 
case for the first time, has filed a brief in which he 
contends: First, that appellant’s water-power right 
is a franchise, and that under the provisions of section 676, 
Comp. St. 1922, the railway commission is prohibited from 
authorizing the issuance of any stock by a public utility 
corporation, based on the value of its franchise, and that 
therefore the, railway commission erred in permitting 
the corporation to issue stock to the amount of $50,006 
based on the value of the water-power right; and, second, 
that, should the court hold that the water-power right 
was not a franchise, then under the record the railway 
commission’s finding as to the value of the water-power 
right is correct and amply sustained by the evidence. 

Section 676, Comp. St. 1922, provides, in substance, 
that public. utility corporations organized under the law 
of this state may not issue stock of the corporation with- 
out first obtaining authority of the state railway com- 
mission. The section further provides: “The commis- 
sion shall have no power to authorize the capitalization 
of any franchise to be a corporation, or to authorize the 
.capitalization of any franchise, or the right to own, 
operate, or enjoy any franchise whatsoever, in excess of 
the amount (exclusive of any tax or annual charge) ac- 
tually paid to the state or to a political subdivision there- 
of as the consideration for the grant of such franchise or 
right.” 

It appears that in 1878, and long before the state under- 
took to regulate or control the use of the waters in the 
streams of the state, Robert Guthrie conceived the idea 
of operating a grist-mill by means of water-power ob- 
tained from water in the Republican river. A little 
south and west of the city of Superior the Republican 
river, flowing from the west, makes a sharp turn to the 
south, and, returning north, forms what might be termed 
an “ox-bow.” The distance across the bow is about three 
miles. In consideration of Guthrie’s erecting the mill, a 
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number of property owners donated to him a right of 
way 100 feet wide for the mill-race. The right of way 
thus acquired, together with a few purchases, and the 
use of the bed of a dry creek, to which no objection was 
‘nade, gave him a strip of land 100 feet wide, extending 
trom: the intake of the mill-race to where the tail-race 
returned the water to the river. Guthrie built a diver- 
sion dam in the river, constructed his mill-race and 
tail-race, erected a mill, and operated it for a number of 
years. At a later period the rights of Guthrie were ac- 
quired by Guthrie Brothers, a corporation, and in 1915 
appellant was incorporated and succeeded to the rights 
of Guthrie Brothers. Still later the appellant acquired 
by purchase an electric light plant, having a franchise 
from the city of Superior, and also built a transmission 
line to a neighboring city. The power used to operate 
these plants was largely obtained from water taken from 
the river. 

During all the years since its first construction, the 
water-power from the river has been used, except oc- 
casionally when some parts of the equipment were under- 
going repair. In recent years the principal use of the 
water-power has been to generate electrical power for the 
operation of public utilities. 

The appellant having succeeded to the water-power 
rights of Guthrie, the question is presented whether his 
water-power rights, in any proper sense, can be said to 
rest upon a franchise. Generally speaking, a franchise 
is a grant of a special privilege by public authority, the 
main element of which is the permission to do some- 
thing which otherwise the grantee would not have the 
right to do. Under the facts presented by this record. 
it does not occur to us that-the water-power right ac- 
quired by Guthrie was a “franchise” as that word is 
usually understood. By virtue of the fact of his owner- 
ship of the right of way connecting with the river, he 
was a riparian owner, and, as such, had the right to 
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divert the water for power purposes. This right was not 
bestowed upon him as a special privilege by the state 
or any of its municipal subdivisions, but was a common- 
law right applicable to every riparian owner alike. The 
cnly persons who had a right to complain of Guthrie’s use 
of the water were other riparian owners whose rights 
were thereby infringed upon. Such was the law of the 
state before the enactments declaring the water in the 
streams of the state to be dedicated to the use of the 
people. 

In Kearney Water & Electric Powers Co. v. Alfalfa 
Irrigation District, 97 Neb. 139, the history of our legisla- 
tion upon the subject of water-rights is reviewed at con- 
siderable length, and it was held that, prior to the enact- 
ment of the irrigation statute (Laws 1889, ch. 68), our 
law provided no method of making a claim of ap- 
propriation of water except the construction of works to 
divert it, and applying the water so diverted to a 
beneficial use. It was also held that there was no dis- 
tinction between the use of water for irrigation or for 
power purposes, and that appropriations which were 
completed under the act of 1877 (Laws 1877, p. 168) be- 
came vested rights and could not. be taken for any pur- 
pose without just compensation. 

It may not be amiss to say here that the law of 1877 
simply gave to corporations operating canals for ir- 
rigation purposes the right to acquire a right of way by 
condemnation. In Clark v. Cambridge & Arapahoe Ir- 
vigation & Improvement Co., 45 Neb. 798, it was held 
that the common-law doctrine with respect to the rights 
of riparian owners prevails in this state, except as it may 
be modified by statute. It was also held that the right 
of a riparian owner, as such, is a property right, and, 
when vested, cannot be taken away or impaired without 
compensation. In Crawford Co. v. Hathaway, 67 Neb. 
325, it was held that the common-law rule with respect 
to the rights of private riparian proprietors has been a 
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part of the law of this state ever since the organization 
of the state government. 

Whatever may be said of a water-power right acquired 
since the time the legislature declared the use of water 
in the streams of the state to be dedicated to the people 
as being a franchise, a question which seems unnecessary 
to determine, we are quite clear that, under the facts of 
this record, the water-power right cannot be considered 
a franchise. Appellant’s water-power right is a valuable 
property right, and it was proper for the railway com- 
mission to authorize the corporation to issue stock 
based upon its value. : 

Upon the question of the value of the water-power right 
there was a wide diversity of opinion among the expert 
witnesses who testified upon that subject. One of them 
placed the value at something over $200,000. The testi- 
mony of the experts was highly technical, and based upon 
theories which resulted in a saving by the use of water- 
power over the use of internal combustion engines. One 
of the experts, whose valuation was the lowest, advanced 
certain theories upon which his calculation was hased, 
and which resulted in a valuation of $85,000; but, he 
further testified: ‘Realizing that my costs were esti. 
mated and more or less theoretical, I concluded by say- 
ing that I believed a normal value of the water-right to 
be $50,000. I say this because I realize that something 
might happen to the water-plant. The dam might wash 
cut again as it has just done; a great many things 
might happen which would cause this company to gener- 
ate its power on the oil basis; and, in view of all those 
contingencies throughout the years, I have considered the 
$50,000 more reasonable and conservative than the $85,- 
000.” 

From an examination of the expert testimony, we are 
‘unable to say it affirmatively appears that the finding 
and order of the railway commission were clearly wrong. 

The rule is now well established that, in direct ap- 
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peals to this court from orders of the state railway 
commission, such orders will not be reversed unless it 
affirmatively appears from the record that they are 
clearly wrong. Byington v. Chicago, R. I. & P. R. Co., 
96 Neb. 584. 

To sum up, we conclude that the water-power right of 
appellant does not rest upon a franchise; that it was 
proper for the railway commission to authorize appellant 
to issue stock of the corporation based upon the value of 
the water-power’ right; and that the fixing of the 
, value of the water-power right at $50,000 is fully sus- 
tained by the evidence. 

The order of the railway commission is 
AFFIRMED, 


FRANK CALDWELL y. STATE OF NEBRASKA. 


Firep Fespruary 15, 1923. No. 23117. 
1. Evidence examined, and held sufficient to sustain the verdict and 
judgment. ‘ 2 


2. Criminal Law: New Triac: Showing made by plaintiff in error 
in support of a motion for a new trial on the ground of newly dis- 
covered evidence, Aeld insufficient. 


Error to the district court for Sheridan county: 
WitiiaM H. WEsTover, JupGn. Affirmed. 


Allen G. Fisher, for plaintiff in error. 


Clarence A. Davis, Attorney General, and Mason 
Wheeler, contra. 


Heard before Morrissey, C.J., Rosze and Day, JJ., 
Rapgr, District Judge. 


Day, J. 

Frank Caldwell, hereinafter designated defendant. 
was convicted of an assault with an intent to inflict great 
bodily injury, and sentenced to serve a term in the 
penitentiary of from one to five years. He has brought 
the record of his conviction to this court for review. 


c 
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It is first urged by the defendant that the evidence is 
not sufficient to sustain the verdict. This would be true 
it the jury were: limited in their considerations to the 
evidence produced on behalf of the defendant, but con- 
sidering the entire evidence, as it was their duty to do, 
we are of the opinion that the evidence amply sustains 
the verdict. While there is a direct conflict in the 
«evidence upon almost every material issue, the jury had 
the right, if they saw fit to do so, to adopt the evidence 
as given by the state’s witnesses as being the true version 
of the affray. 

Without attempting a full analysis of the testimony, 
the evidence on behalf of the state tended to prove the 
following state of facts: On January 10, 1922, the de- 
fendant went to the home of Albert Spitler for the pur- 
pose of getting a wagon belonging to the defendant’s 
brother, George. As defendant was about to drive away 
with the wagon, Spitler requested him to take the side- 
boards off, as they belonged to him. Defendant refused 
tc do this and hurriedly drove off, followed by Spitler, 
the latter attempting to get in the wagon. Defendant 
struck at Spitler a number of times with a pitchfork 
handle, and prevented him from getting in the wagon- 
Spitler says at this time defendant did not hit him, but 
merely struck at him. Defendant’s version of this part of 
the controversy is that he hit Spitler several times with 
the pitchfork handle. The defendant took the wagon 
to the home of his brother, George, some 20 rods distant 
from the house in which Spitler lived. Spitler followed 
the defendant to the house of George Caldwell, both- 
arriving there about the same time. As Spitler ap- 
proached the house, defendant seized a baseball bat and 
went toward Spitler, warning him to keep off the place. 
As defendant approached Spitler, the latter picked up. 
a 2 by 4 of convenient length, and the two men engaged in 
a fencing match, which, according to the testimony 
of the witnesses, would have done credit to the knights of 
olden times. Neither party succeeded in striking the- 
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other, or, if they did, no particular injury was inflicted. 
Outside parties interfered and the fight calmed down. 
Spitler threw his 2 by 4 down, and defendant laid his 
baseball bat aside. Spilter started to return home, 
when he was called to by George Caldwell, and he re- 
turned to the place where a number of men were standing 
near the garage. George Caldwell then called Spitler’s 
attention to the fact that the latter had taken the 
former’s pole strap, and that he had charged him $3 
fur it. Spitler in turn claimed it had been taken by 
Russell, who was present. In the argument that en- 
sued heated words were used, and some one present 
charged Spitler with stealing gasoline. In the con. 
troversy between Spitler and Russell a few blows were 
struck, but no one was hurt. This fight cooled down, and 
apparently all of the belligerents were ready for peace. 
At this juncture a man by the name of Hoppe appeared 
for the first time, coming out of the garage. Defendant’s 
witnesses say that Spitler announced ‘that he could whip 
all of them, and asked Hoppe whether he wanted some of 
it. Hoppe struck Spitler on the side of his face with 
his fist, knocking him down and out. As Spitler lay 
upon the ground, the testimony of the state’s witnesses 
stows that defendant struck him on the top of the head 
with the baseball bat, which rendered him unconscious. 
He was carried into the garage, and soon thereafter 
neighbors, assisted by George Caldwell, removed him to 
his home. From these injuries, according to the testi- 
mony of his family, Spitler lay in an unconscious state 
for almost three weeks, and was not able to be about 
for a number of weeks thereafter. The doctor attending 
him testified that he was in a semicomatose state for 
ten days. An X-ray was afterwards taken which dis- 
closed a fracture of the skull. Spitler’s hired man, who 
was present, as well as his daughter, both testify posi- 
tively as to the striking of Spitler with the ball bat 
by the defendant. The defendant denies the use of 
the ball bat at that time, but admits that he was about 
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tc kick him as he lay upon the ground, but was deterred 
by some one crying out; “Don’t kick him when he’s 
down.” One of defendant’s witnesses testified that the 
ball bat was not used at this time, but that defendant 
kicked at Spitler as he lay on the ground, and just 
grazed his face as his foot was coming back. Other 
witnesses say they did not see the ball bat used. Under 
this state of facts, we think it. was clearly the province 
of the jury to determine whether defendant was guilty 
of an assault with intent to inflict great bodily injury. 

The defendant also urged that the county attorney and 
his assistant should not have been permitted to prosecute 
the case because they were attorneys for Spitler in a 
civil action for damages growing out of the same state 
of facts. We cannot pass upon the merits of the point 
thus sought to be raised, because there is no proper 
showing in the record to support the contention. There 
was a motion for a new trial filed some six months after 
the verdict and judgment, supported by a showing of 
newly discovered evidence, in which a pleading is also 
filed in regard to the civil case; but this showing comes 
entirely too late to affect the ruling of the trial court 
upon the objection to the attorneys for the state trying 
the case. . 

It is also urged that the court erred in overruling 
the motion for a new trial based upon the ground of 
newly discovered evidence. As to this objection, it is 
enough to say that the showing was not sufficient. The 
affidavit in support of the motion simply states that a 
brother of Spitler had stated that Spitler had been kicked 
by a horse at one time, and that he frequently had a 
bleeding of the ear from that injury. It is plain that the 
party to whom the brother is supposed to have made the 
statement could not testify to that fact, because it would 
be hearsay testimony. No claim is made that the 
brother would testify to these facts if a new trial were 
granted. Besides this, the defendant has not sought 
to raise the question by petition, as contemplated by 
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section 8828, Comp. St. 1922, and, in addition, the pro- 
visions of the statute have no application to criminal 
actions. Evers v. State, 87 Neb. 721. 

Complaint is also made of the instructions of the court. 
The instructions as a whole clearly state the law ap- 
plicable to the record. 

While the testimony tends to show that Spitler was 
manifesting a rather belligerent attitude, still the assault 
made upon him by the defendant was without justifica- 
tion or excuse. 

Under the record the jury were justified in finding 
that the assault was made with intent to inflict great 
bodily injury. 

No. prejudicial error appearing in the record, the 
judgment is 

AFFIRMED. 


GoocH Mitting & ELEVATOR COMPANY, APPELLER, V. 
CHICAGO, BURLINGTON & QUINCY RAILROAD COMPANY, 
APPELLANT. 

FIvep FEBRUARY 15, 1923. No. 22217. 


1. Appeal: Instructions. An erroneous instruction, not prejudicial to 
the complaining party, will not justify a reversal of the judgment. 


2, Statutes: Continuity. The simultaneous repeal and reenactment 
of a law has the effect of continuing the uninterrupted operation 
of the statute. 


APPEAL from the district court for Lancaster county: 
WILLARD E. STewaRT, JUDGE. Affirmed. 


Byron Clark, Jesse L. Root, J. W. Weingarten, and 
Reavis & Beghtol, for appellant. 


Albert 8. Johnston and Claude S. Wilson, contra. 


Heard before Morrissey, C. J., Lerron, Dan and 
Goon, JJ., RAPER and Troup, District Judges. 


Goon, J. 
This is an action to recover damages for failure of 
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defendant to deliver at destination a car-load of flour. 
Plaintiff had judgment, and defendant has appealed. 

The shipment was received at Lincoln, Nebraska, Sep- 
tember 28, 1914, and consigned to New York City. It 
was transported: to Chicago, where a connecting carrier 
refused to take it. Defendant thereupon shipped the 
flour back to plaintiff at Lincoln. All of said flour was 
in good condition when returned to plaintiff. Previous 
io the shipment plaintiff had sold the flour to a customer in 
New York City for export, and had put it in sacks on 
which was printed the purchaser’s private brand. To 
fill the order, plaintiff was compelled to purchase flour 
in New York City on the spot-cash market and to pay 
therefor a price of 70 cents a sack above the cost of the 
flour consigned, had it reached its destination.- As plain- 
tiff could not sell the flour returned, bearing the private 
brand of the purchaser, it was compelled to unload the 
flour and resack it at an expense of $25. Plaintiff had 
paid $8.33 as a part payment of freight on the original 
shipment. The facts are not in dispute. 

The appellant first insists that the court erred in 
giving instruction No. 8, which, in effect, directed the 
jury to allow the plaintiff such sum as would equal 
the difference between the market value of the flour ai 
Lincoln and of the same kind of flour at New York City, 
plus any expense, resulting from the negligence of the 
defendant, which plaintiff had incurred. It is true, as 
insisted by appellant, that the instruction does not fix 
any time for determining the value of the flour at the 
respective places, but, as all the evidence related to the 
time of the shipment, we are unable to say that appellant 
was prejudiced by the instruction. 

Appellant further insists that there is no such thing 
as a rule of damages which takes as its measure the 
difference in value of two articles, at the same time, at 
different places. As an abstract proposition of law, this 
may be correct, but it is evident from the record that, 
because of the failure of defendant to deliver the flour 
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at its destination, plaintiff was compelled to purchase 
other flour instead, at an advance of 70 cenfs a sack. 

Appellant further contends that the shipment was 
made under a bill of lading which, inter alia, provided: 
“The amount of any loss or damage for which any carrier 
is liable shall be computed on the basis of the value of 
the property (being the bona fide invoice price, if any, 
to the consignee, including the freight charges, if pre- 
paid) at the place and time of shipment under this bill 
ef lading’—and insists that under this clause in the bill 
of lading it was error to give any instruction relating to 
the measure of damages, except one based upon the value 
of the flour at the time and place of shipment, as pro- 
vided in the bill of lading, and cites, in support of its 
contention, New York, P. € N. R. Co. v.. Peninsula Prod- 
uce Hachange, 240 U. 8. 34. We have carefully ex- 
amined this decision of the supreme court of the United 
States, and, in our opinion, it is not an authority sus- 
taining appellant’s contention. In effect, it holds that 
the clause is a limitation upon the amount that may 
be recovered. The evidence discloses that the value of 
the flour at Lincoln, Nebraska, was largely in excess 
of the amount recovered. The uncontradicted evidence 
shows that plaintiff was damaged in a sum slightly in 
excess of the amount of the verdict, and, if the eighth 
instruction was erroneous, it was without prejudice to 
the appellant. An erroneous instruction, not prej- 
udicial to the party complaining, does not justify a 
reversal of the judgment. 

Appellant also complains of the trial court in allowing 
the plaintiff an attorney’s fee of $50, and asserts that 
there is no statutory authority for the allowance of 
such fee. It is conceded that section 6063, Rev. St. 1918, 
authorizes the allowance of such fee, but this statute 
was repealed in 1919 and reenacted by the same act 
(Laws 1919, ch. 184), and now appears as section 5422, 
Comp. St. 1922. Appellant insists that the repeal of 
section 6063 without a saving clause prevents a re- 
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covery under that section, and that the new section 5422, 
Comp. St. 1922, not having been enacted' until after the 
filing of the claim, no allowance can be made thereunder. 
We are unable to agree with this contention. Section 
6063, Rev. St. 19138, was reenacted by the enactment 
of chapter’ 134, Laws 1919. It has been frequently held 
by this court that the simultaneous repeal and reenact- 
went of a law hag the effect of continuing the uninter-. 
rupted operation of the statute. State v. McColl, 9 Neb. 
203; State v. Bemis, 45 Neb. 724; Quick v. Modern 
Woodmen of America, 91 Neb. 106; Bauer v. State, 99 
Neb. 747; Schneider v. Davis, ante, p. 638. 

On appellee’s application, “it is allowed the sum of $50 
for attorney’s fees in this court. 

No reversible error being apparent, the decision of 


the district court is 
AFFIRMED. 


PEERLESS BATTERY MANUFACTURING COMPANY, APPELLEE, 
vy. JAMES L. HAND, APPELLANT. 


Fitep Fesruary 15, 1923. No. 22239. 


1, Contracts: Evinence: Surriciency. Evidence examined, and heid 
to support the finding of the district court that defendant did not 
possess any secret process or formula for the manufacture of 
storage batteries. 


2. Corporations: Contract: FarLure or ConsiperaTion. Where one 
procures capital stock of a corporation to be issued to him in 
consideration of his possessing and turning over to such cor- 
poration a secret process or formula for the manufacture of 
“storage batteries, and also enters into a contract, as a part of the 
consideration for the so-called secret process or formula, that he 
shall receive royalties upon the. sale of the. products of .the cor- 
poration, and it transpires that he does not possess any secret 
formula, or process, he thereby acquires no right either to the 
capital stock or to any royalties upon the sale of products. 

3. Bills and Notes: Consiperation. The issue of corporate stock, 
without consideration at the time, may be a sufficient consideration 
for the giving of a promissory note, of the face value of the 

* stock, at a later date. : 
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AppEaL from the district court for Lancaster county: 
Witi1amM M. Mornine, Jupen. Affirmed. 


T. 8S. Allen, for appellant. 


Fred. 0. Foster, G. N. Foster, O. K. Perrin and Bert 
A. Button, contra. 


Heard before Morrissey, C.J., Rosz, ALDRICH, Day 
and Goop, JJ., Troupe, District Judge. 


Goop, J. 


This action was instituted in the district court for 
Lancaster county by the appellee, who will hereafter 
be referred to as plaintiff, to.recover upon a promissory 
note for $7,360, and for an accounting and other relief. 
Appellant, who will hereafter be referred to as the de- 
fendant, filed an answer and. cross-petition, in which he 
admitted the execution of the note for $7,360, but alleged 
that the same: was an accommodation note and without 
consideration, and further alleged that theré was a large 
amount due him from the plaintiff for various matters, 
which will not be further referred to. Upon the trial 
ot the-cause.in the district court, judgment in favor of 
plaintiff for $1,614.59 was rendered, and the court, in 
adjusting the various items of debits and credits, deter- 
mined and held. that defendant was liable upon the 
said promissory note. Defendant has appealed, and the 
only questions for determination in this court are those 
relating to the liability of defendant upon the promissory 
note. 

The defendant, one Flinn and others organized the 
plaintiff corporation in 1919 for the purpose of manufac- 
turing and selling storage batteries. At the time, de- 
fendant claimed to be the owner of a secret process and 
formula, by which a superior storage battery could be 
produced, and contracted with the plaintiff to turn 
over to it such secret formula and process, in consid- 
eration of which $25,000 of the capital stock of plaintiff 
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was issued to him in two certificates of $12,500 each. © 
Immediately thereafter defendant assigned and trans: 

ferred one of said certificates to Flinn, and a new 
certificate was then issued to Flinn for $12,500, but it 
was left in the stock book of the company. Flinn then 
sold to various persons a portion of this stock, to the 
amount of $7,360. of its face’ value, for which he re- 
ceived the purchase price. Later, an application was 
made to the state bureau of securities for leave to sell 
additional stock, and, upon an investigation of the 
- affairs of the company, the said bureau held that the 
$25,000 of stock issued to Flinn was bonus stock, for 
which no adequate consideration had been paid to the 
company, and declined to authorize the issuance of ad- 
ditional stock unless the $25,000 of capital stock, which 
had been originally issued to defendant, was called in 
and canceled. Thereupon a meeting of the board of 
directors of the plaintiff company was held, and the de- 
fendant surrendered and canceled the $12,500 certificate 
still held by him, and Flinn surrendered and canceled the 
stock held by him, and which he had not sold, but there 
was $7,360 of the stock Flinn had sold and which could 
not be surrendered. Flinn was requested to execute a 
note as security for the $7,360 of stock, but declined to’ 
do so. Thereupon a contract was entered into between 
plaintiff and defendant, whereby the plaintiff was to 
allow the defendant certain royalties upon all batteries 
which it sold, and the defendant to execute and deliver 
to the company his note for $7,360, and it was further 
agreed that as the royalties became due to defendant on 
the sale of batteries one-half thereof should be credited 
upon the note. Thereafter the company became involved 
in financial difficulties, and this action resulted. Upon 
the trial of the cause the district court held the contract 
void, and that defendant was not entitled to any royal- 
ties, for the reason that he did not possess any secret: 
process or formula, and that such contract was but a 
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subterfuge whereby the stock was issued to defendant 
as a bonus. 

The defendant contends that the district court erred 
in making this finding. We have examined the record 
with some care, and have reached the same conclusion 
as the district court, that defendant did not possess 
any secret process or formula for the manufacture of 
storage batteries. It was plainly shown upon his cross- 
examination that he was utterly ignorant of chemistry 
or of any knowledge concerning a formula for the 
manufacture of storage batteries. The trial court, in 
our opinion, was fully justified in its finding that de- 
fendant did not possess or turn over to the plaintitt 
any secret formula or process, and that the contract was 
therefore not enforceable. 

It is next contended by the defendant that there was 
no consideration for the promissory note in question, and 
that it was given as an accommodation. This contention 
is not well founded. The defendant procured to be is- 
sued to himself, without any consideration, $25,000 of the 
par value of the plaintiff company’s stock, and, when 
called upon to return and cancel this stock, he made 
restitution only to the extent of the stock that was then 
in Flinn’s and in defendant’s name, but $7,360 of the 
par value of the stock had passed to innocent holders 
for value and could not be returned and canceled. It 
was his duty to procure and return the stock or pay the 
company therefor, and the issue of the stock to him 
which he afterwards transferred to Flinn, and for which 
no consideration was paid to the company, was a suffici- 
ent consideration for the giving of the promissory note. 

It is also in evidence that the plaintiff sued Flinn -and 
recovered a default judgment against him for the $7,360, 
but this judgment was never collected. The decree 
of the trial court provided that defendant should be 
subrogated to the plaintiff’s rights in this judgment and 
that it should inure to his ‘benefit. Defendant was 
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not prejudiced by the recovery of this judgment against 
Flinn, nor was he relieved of his liability to the com- 
pany, so long as the judgment remained unsatisfied. 

The view that we take of the facts disclosed by the 
record renders it unnecessary to consider any of the law 
questions urged by the defendant. | 

The judgment of the district court is free from error, 
and is therefore 

AFFIRMED. 


Frep A. GALPIN, APPELLEE, V. DAN H. FISHER, APPELLANT. 


Fitep Fesruary 15, 1923. No. 22204. 


Master and Servant: NeGviGENcE of CHAUFFEUR. The defendant fur- 
nished his minor sons an automobile in which to drive to and 
from school, and- one of the sons, while using the car for such 
purpose, negligently injured plaintiff. The father had directed 
the sons to drive from home directly to a certain garage, leave 
the car there till close of school, then drive directly home; the 
father knew that his orders had been violated but permitted the 
sons to continue using the car thereafter. The sons drove the 
car, on the day in question, to a garage, then took the car out a 
few minutes before school opened, and with some companions drove 
‘near the school building for a pleasure ride, during which plaintiff 
was injured. Held, under the rule announced in Ryne v. Liebers 
Farm Equipment Co., 107 Neb. 454, the issue was properly sub- 
mitted to the jury. 


APPEAL from the district court for Custer county: 
Bruno O. HostetTer, Jupcr. Affirmed. 


Sullivan, Squires & Johnson and P. C. Spencer, for 
appellant. : 


N. T. Gadd and W. A. Prince, contra. 


Heard before Morrissry, C.J., LeTToN, Dean, ALDRICH 
and FLansbpurc, JJ., Raper and Troup, District Judges. 


Raver, District Judge. 
The petition alleges that the defendant furnished his 
minor sons an automobile to drive to and from school, 
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and that one of the sons, while using the car for such 
Purpose, through his negligence, injured plaintiff. 
The testimony shows that defendant, who lived several . 
ules from Broken Bow, had two minor sons attending 
school in that city; that defendant kept a!Ford automo- 
bile for their regular use in driving to and from school, 
and also owned a Hudson car, which the boys drove to 
school on some occasions. The defendant, according to 
his testimony, which was not disputed, had given direc- 
tions to the sons to drive from home directly to the 
Ford garage in Broken Bow, where he had arranged for 
storage of the car, and leave the car in the garage unti! 
close of school, and then return home, and forbade them 
using the car for any other purpose, and that he directed 
them to never permit others to ride with them. There 
is evidence that the boys had used the cars on different 
cccasions to drive to town for various purposes besides 
going to school, and used the cars to carry others at 
times about the town, and that the father knew of 
such occurrences, and, because of such acts, had threaten- 
cd to stop the sons from using the cars and require 
them to-use a horse and buggy in going to school, but, 
instead of prohibiting the use of the automobiles, the 
father permitted the sons to continue using them. On 
the morning of plaintiff’s injury, the father was at work 
in the field when the boys, on going to the garage for 
the Ford car to start for school, discovered the Ford 
car had a flat tire, so they took the Hudson and drove 
to the Hudson garage in Broken Bow to have some 
slight repairs made. They intended to leave the car in 
the Hudson garage and go to school, but, on looking at 
the time and finding it about 20 or 25 minutes before 
school opened, took the car out of the garage, picked up 
a couple of school companions, and started out for a | 
pleasure drive until time for school to begin. On this 
trip they drove ‘several blocks’ from the garage, passed 
the schoolhouse a couple of ‘blocks. turned and came back 
*toward the schoolhouse, where a number of children were 


° 
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in and about the school grounds, where Marion Fisher, 
the 19 year old son of defendant, who was driving the 
car, struck a little girl and ran the car onto the school 
ground, where the plaintiff was injured. There is ample 
evidence to sustain the alleged negligence, and no ob- 
jection is raised to the finding of the jury, on that 
question, nor as to the amount the jury allowed plaintiff 
for his damages. 

The defendant’s nlentioin is that, because he had 
given the sons positive directions limiting the use of the 
car, and that the sons, while using the car in disobedience 
of his orders, injured plaintiff, he is not responsible for 
their acts committed during such unauthorized use of 
the car. 

The evidence was such that, if the case had been 
submitted to the jury on the theory that the father had 
furnished the automobile for the customary convenience 
and pleasure of the family, under the rule adopted by this 
court in Stevens v. Luther, 105 Neb. 184, and Linch v. 
Dobson, 108 Neb. 632, the jury might have found the 
father liable. However, the petition, perhaps, was not 
so drawn as to permit such submission. The trial court 
took the view that, under the pleadings and evidence, the 
vase came within the principles announced in Ryne »v, 
Liebers Farm Equipment Co., 107 Neb. 454, and in- 
structed the jury that, if they found that Marion Fisher 
tad been directed to drive the automobile over a certain 
route and place the car in the Ford garage, and that 
Marion Fisher deviated materially and substantially 
from the instructions so given him, then the defendant 
would not be liable, but, if the deviation had been only 
slight, then such deviation would not of itself relieve 
the defendant from liability. This instruction was more 
favorable to the defendant than he was entitled to under 
the pleadings and evidence. 

The evidence is sufficient to support the verdict on that 
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theory, and it is unnecessary to review the authorities, 

as the cases in this state above cited are controlling. 

The verdict and judgment should be affirmed. 
AFFIRMED. 


JOBBERS OVERALL COMPANY, APPELLEE, V. E. R. Deputy 
COMPANY, APPELLANT. 


Firep Fepruary 15, 1923. No. 22247. 


1. Sales: NonaccepTance: Measure or Damaces. Where a_ buyer 
wrongfully neglects or refuses to accept and pay for goods, the 
seller may maintain an action against him for damages for non- 
acceptance, and, generally, the measure of damages is the difference 
between the contract price and the market price, if there is a 
market price, at the time fixed in the contract, or the refusal to 
accept. This rule is now statutory under the uniform sales act, 
Comp. St. 1922, sec. 2533. 


STAPLES: ADMISSIBILITY oF .EvyipeNcE. The measure of 
damages for breach of contract of sale of personal property is the 
difference between the market and contract price, this rule applying 
to manufactured articles which are staple and have a known market 
value, but not to especially manufactured articles, and, hence, though 
the article was manufactured in response to a particular order, 
evidence that it was staple was admissible. Manhattan City & I. R. 
Co. uv. General Electric Co., 226 Fed. 173. 


5. Diels v. Kennedy, 88 Neb. 777, is distinguished. 


APPEAL from the district court for Lancaster county: 
J'repERIcK E. SHEPHERD, Juper. Reversed. 


Stewart, Perry & Stewart, for appellant 
Hall, Baird & Williams, contra. 


Heard before Morrissey, C.J., Letron, Dpan and 
Goon, JJ., Raper, District Judge. 


Raper, District Judge. 


Action by plaintiff to recover damages for breach of 
contract for sale of 150 dozen overalls. Plaintiff pleaded 
as its damages the difference between the cost of manu- 
facturing and the agreed price; that is, the profit it 
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would have made on the completed sale. Some other 
items of special damages also were claimed, but were 
excluded on the trial. The defendant offered proof to 
show that, at the time of the cancellation of the order, 
the goods were worth more on the market than the con- 
tract price. Such proof was rejected on the ground that 
it was immaterial. The court instructed the jury that if 
they found for plaintiff it was entitled to recover the 
difference between what it cost the plaintiff to furnish 
the goods at Lynchburg, Virginia, and the price named in 
the contract. There was a verdict and judgment for 
plaintiff; defendant appeals. The rejection of de- 
fendant’s evidence as to the market price of the overalls 
and the giving of that instruction are alleged as error. 

There is evidence that, after the receipt and acceptance 
of the written order, the plaintiff, an extensive manu- 
facturer of overalls at Lynchburg, Virginia, made up the 
goods, and that the profit of the company on the con- 
iract, if the goods had been accepted and paid for by 
defendant, would have been $900, which testimony was 
received over the objection of defendant. Evidence also 
was given that some of the garments were of unusual 
size, but nothing so extraordinary in that respect as to 
indicate they may not have found a sale on the market. 
Defendant’s rejected testimony was to the effect that 
such goods did have a ready market. 

The trial court evidently followed the conclusion of 
the majority opinion in Diels v. Kennedy, 88. Neb. 777, 
which seems to hold that, on a breach of contract for 
the sale of flour, the measure of damages would be the 
difference between the cost of manufacture and the con- 
tract price (three judges dissenting). In that case it 
was not necessary for the court to determine that 
question. The court was only called upon to say 
whether there was any element of damage alleged in the 
petition to which a demurrer had been sustained. The 
sixth paragraph of the petition, which alleged as damage 
the difference between the necessary cost of production 


on 
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and the contract price, had been stricken out by the 
trial court, and a demurrer then interposed to the 
petition with that paragraph out. In the lower court 
the demurrer was sustained and the action dismissed. 
The real question at issue, and the only one necessary 
tc determine, was: Did the petition without the sixth 
paragraph state a cause of action? Chief Justice Reese 
in the opinion says (p. 781): “Our conclusion is that, 
in any view of the case, the action of the district court 
in sustaining the demurrer was erroneous. Even ‘had the 
sixth paragraph of the petition been correctly stricken 
out, enough remained to constitute a cause of action for 
some damages, and the demurrer should have been over- 
ruled.” So the conclusion ‘announced in’ that case, to 
the effect that the measure of damages was the difference 
between cost of production and the contract price, was 
obiter dictum and cannot be considered as authoritative. 
and such rule is not applicable to a situation where the 
subject of the sale contract of personal property has a 
market value that can be readily and definitely fixed. 
‘he conclusion stated by Chief Justice’ Reese has never 
been adopted by this court in any case, so far as known, 
where it is shown that the commodity has a market value, 
but several cases have announced the principle in sub- 
stance applicable to cases like the one at bar, as follows: 
“The general rule is that the measure of damages where 
the buyer repudiates the contract and refuses to re- 
ceive and accept the goods is the differencé between the 
contract price and the market value of thé goods at the 
time and place of delivery.” 35 Cyc. 592. See, also, 24 R. 
©. L. 116, sec. 386. The text in those two works is support- 
ed by nearly all the states in the Union, as well as the 
supreme court of the United States and other federal 
decisions. In Nebraska, that general rule has the sup- 
port of the foltowing cases: Dodge v. Kiene, 28 Neb. 
216; Funke v. Allen, 54 Neb. 407; Allen v. Rushforth, 77 
Neb. 810; Trinidad Asphalt Mfg. Co. v. Buckstaff Bros. 
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Mfg. Co., 86 Neb. 623; Tacoma Mill Co. v. Gilcrest Lum- 
ter Co., 90 Neb. 104; Fahey v. Updike Elevator Co., 103 
Neb. 245. 

The uniform sales act (Comp. St. 1922, sec. 2533) 
fixes the liability of the buyer who wrongfully refuses to 
accept and pay for the goods, which is, in substance, the 
rule quoted from Cyc., but that does not apply to sales 
ulade before the act went into effect, July 28, 1921. 

Where there is no market value, or under certain 
conditions, the rule is different, and the characteristic dis- 
tinctions are pointed out in Murray v. Stanton, 99 Mass. 
345, and Todd v. Gamble, 148 N. Y. 382, 52 L. R. A. 225. 
In the first of the two cases cited it is said (p. 349): 
“When there is ‘a market value,’ it shows the price at 
which either party may have relief from the consequences 
of the default of the other; and therefore it properly 
measures his damages. But when there is no such 
standard, the damages must be estimated from other 
means of valuation.” In the New York case, Judge 
Gray says (p. 385): “Market value, in the ordinary 
sense, is generally, but not always, the measure of damag- 
cs, and the application of the rule necessarily must be 
to a case where it is shown that there is a market value 
for the subject of the contract of sale.” In 35 Cyc. 594, 
it is further said: “If the article has no market value 
the measure of damages is the difference between the 
contract price and the cost of producing it, but to 
render such a measure of damages applicable there must 
be proof that the goods have no market value.” In the 
case at bar, there was no testimony that the goods had no 
market value. 

A case from circuit court of appeals, Manhattan City 
¢ I. R. Co. v. General Electric Co., 226 Fed. 173, is in 
principle very like the one’ at bar, and it holds that 
proof to show that a manufactured article has a market 
value should be received. Furthermore, if there was 
a market for the goods, the burden of proof is upon the 
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seller to establish the market price. Sweetser v. Mellick, 
4 Idaho, 201; Jones v. Jennings Bros. & Co., 168 Pa. St. 
193. 

The refusal of the trial court to admit the proffered 
testimony and the giving of the instruction complained 
of was error, and the cause is. reversed and remanded. 

REVERSED. 


JENNINGS JOHNSON, APPELLEE, V. David COLE CREAMERY 
COMPANY, APPELLANT. 


Firep Fepruary 15, 1923. No. 22492. 


ra 


Master and Servant: Injury To Servant: CoMPENSATION. A 
claimant for compensation under section 3044, Comp. St. 1922, 
who through an injury has suffered a permanent partial loss of 
the use or function of both arms, is entitled to recover such pro- 
portion of the compensation allowed for total disability, under sub- 
division 1 of said section, as the extent of his loss. would bear to 
the total loss of such members. 


: : Where the employers’ liability law 
(Coin: St. 1922, secs. 3024-3084) fixes‘the amount of compensation, 
such compensation can be measured only in the manner directed 

by the statute. 
APPEAL from the district court for Douglas county: 
ARTHUR C. WAKELEY, JUDGE. Remanded, with directions. 


Kennedy, Holland, De Lacy & McLaughlin and Edward 
J. Svoboda, for appellant. 


Jamieson, O’Sullivan & Southard, contra. 


Heard before Morrissey, C. J., LErron and ALDRICH, 
JJ., RAPER and Troup, District Judges. 


Raper, District Judge. 


Appeal from award of compensation to a workman. 
On September 15, 1920, plaintiff, age 23, in the course 
of his employment by defendant, was severely burned 
over the back and arms by a gasoline fire, as a result of 
which he was confined to a hospital for five weeks and 
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was obliged to have the care of a physician selected by 
defendant. ‘The defendant paid for medical attendance 
on plaintiff and his hospital bill an amount largely in 
excess of the amount required by statute. At the time 
of injury plaintiff was receiving $37.50 a week, as an 
automobile mechanic, and was unable to return to his 
work for six months, during which period plaintiff was 
paid his regular wages, $37.50 a week. Two weeks 
after his return to work his wages were reduced to 
$30 a week, which continued until in May, when he 
was discharged. On July 5, 1921, he began working 
as a tinner at $25 a week, in which occupation he has 
since continued to work. He testified that after his 
ref irn to work he was unable to perform his duties as 

comobile mechanic and was given other work. After 
dg discharge the defendant paid $15 a week to plaintiff 
until July 6, 1921, when the payments were discontinued, 
and plaintiff filed application before the compensation 
commission for award, where he was granted $9 a week 
for 300 weeks from the date of the injury, together with 
$7.20 each week for the remainder of his life. On the 
appeal in district court the trial judge found that plain- 
tiff had sustained a permanent partial disability of both 
arms, to the extent of 37/80 and judgment was rendered 
awarding plaintiff $6.93 a week from July 6, 1921, for 
271 weeks, and thereafter 37/80 of $12 a week, $5.55, 
for the remainder of his life. The sole controversy on 
this appeal is the amount awarded. 

In the district court three physicians were called as 
witnesses, two for plaintiff and one for defendant, as to 
the extent of the disability of the plaintiff. One of 
plaintiff's witnesses estimated permanent disability of 
the right arm to be 100 per cent., or total, and of the left 
arm to be 25 per cent. The other two physicians practical- 
ly agree on 50 per cent. of disability for the right arm 
and 10 per cent. for the left arm. The trial judge also 
saw and examined plaintiff. The court thereupon 
computed the disability as follows: He gave to each 
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uninjured arm 100 per cent. efficiency, which makes 
200 per cent. for both. Then he added the 100 per cent. 
for right arm and 25 per cent. for left arm disability 
as estimated by one physician, which gave 125/200 or 
5/8 disability for both. He next took the 50 per cent. 
for right arm and 40 per cent. for left arm disability, 
or a total of 60/200 or 3/10 for both, as testified to 
by the other two medical men. The sum exactly be- 
tween these two estimates gave the result he adopted as 
37/80, permanent disability for both arms, and allowed. 
plaintiff relief on that basis. 

As to the testimony of the physician who estimated 
100 per cent. total disability of the right arm and 25 
per cent. of the left arm, it is apparently made on the 
supposition that plaintiff could no longer follow his 
occupation as automobile mechanic, and therefore, as to 
that occupation, he was totally disabled. This is not 
the correct theory upon which to interpret the statute 
as to what is permanent total disability. Epsten v. Han- 
cock-Epsten Co., 101 Neb. 442. The plaintiff’s own testi- 
mony, as well as that of the medical men, shows con- 
clusively that the only permanent injury to the right 
arm is caused by a keloid growth, and the skin and scar 
tissue under the arm have adhered so that it prevents 
raising the arm higher than the shoulder, with a some- 
what restricted movement backward and in some 
positions toward the front; that is, the arm is bound 
down to the side by the adhesion. The arm itself is not 
injured. The fact that he performed various services 
for defendant when he resumed work, and has, since 
July 1921, been earning $25 a week as a tinner and 
engaged in roofing and cornice work, proves beyond 
question that plaintiff has very good use of his right arm, 
and that the doctor’s conclusion of total disability 
is based upon a wrong theory. Under a study of the 
whole evidence, it is apparent that no finding is war- 
ranted of a permanent disability greater than 50 per 
cent. of the right arm and 10 per cent. in the left arm. 
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Indeed, it seems that such estimates are very liberal, 
and it is possible there may be some improvement in 
the future. The left arm has an adhesion which restricts 
the use of that arm, but in a much less degree than in 
the right. The finding of the trial court that there 
is a permanent partial loss of the use of both arms is 
confirmed, but only to the extent of 10 per cent. in 
the left and 50 per cent. in the right arm. 

As to the method of computation for the compensation 
to be awarded, it was held by this court in Frost v. 
United States Fidelity & Guaranty Co., ante, p. 161, 
that in a permanent partial loss of the use of both 
legs the plaintiff was entitled to recover such proportion 
of the compensation allowed for total disability, under 
subdivision 1 of section 3044, Comp. St. 1922, as the 
extent of his loss would bear to the total loss of such 
members. Judge Flansburg correctly stated in the 
opinion that the literal interpretation of the statute 
is in accord with the legislative intent. The statute 
seems plain, and this court should follow its clear 
direction. 

By a stipulation and arrangement between the parties, 
no claim is made for any penalty, and the plaintiff is 
not entitled to attorney’s fees. 

The cause is remanded, with directions to award 
plaintiff $4.50 a week for a period of 271 weeks from 
and after July 6, 1921, and after the expiration of said 
271 weeks, and for the remainder of his life, he shall 
receive from the defendant the sum of $3.60 a week. 
The defendant, by an agreement between the parties, has: 
been paying plaintiff $6.93 a week. The amount paid 
in excess of $4.50 a week shall apply on future payments. 
No penalty or attorney’s fee is allowed. Costs of this 
appeal taxed to plaintiff. 

REMANDED, WITH DIRECTIONS. 
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REINHOLD L. KaR LIN, APPELLANT, V. FRANCISCAN SISTER- 
HOOD OF NEBRASKA, APPELLEE. 


Firep Fepruary 15, 1923. No. 23062. 


1. Municipal Corporations: Sate or VacaTeD STREETS. When the 
charter of a city of the second class gives authority to the 
mayor and city council to sell vacated streets, a sale of such 
vacated streets by the city should not be set aside merely because 
the selling price may not equal the actual value, unless such 
selling price is so grossly inadequate as to raise a presumption that 
there was fraud, or that the mayor and council had not acted in 
good faith. 


PRESUMPTION. Where a mayor and city council, 
acting within the scope of legislative authority, sell and convey a 
vacated street, their deed is presumed to be valid and to be based 
upon adequate consideration, and the party attacking it must by 
clear proof exclude the legal presumptions in favor of the official 
acts of such officers. 


Evidence examined, and held not sufficient to show fraud or lack 
of good faith or abuse of discretion on the part of the mayor 
and city council in vacating and selling certain streets in Columbus 
to the defendant. 


es 


APPEAL from the district court for Platte county: 
A. M. Post, JupcE. Affirmed. 


McElfresh & Walker, for appellant. 
Albert & Wagner, contra. 


Heard before Morrissey, C. J., Lerron, DEAN and 
Goop, JJ., Raper, District Judge. 


RapgEr, District Judge. 

This action was commenced October 5, 1921, by plain- 
tiff Karlin, as a taxpayer, and in his own right as a 
property owner, to enjoin the defendant Franciscan 
Sisterhood of Nebraska (and other defendants whom 
it will not be necessary to mention) from closing up 
and taking possession of certain streets alleged to have 
been illegally vacated and sold by the city of Columhus 
to said defendant. 

The said defendant has been the owner for many 
years of blocks 3, 4, 12, and 13, Chambers addition to 
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Columbus; on block 12 a hospital is maintained. In 1910 
the street between blocks 12 and 13 was vacated by an 
ordinance, and defendant at once took possession, built 
a brick barn thereon, and has since used same in con- 
uection with its hospital. Block 3 is north of block 12 
and blocks 4 and 18 are east of 3 and 12. In September, 
1920, the streets between blocks 3 and 4, and between 3 
and 12, and between 4 and 13, were vacated by ordinances 
of date September’ 12, 1920, and of September 7, 1921. 
The plaintiff owned and lived upon property one block 
and across two streets east of the easternmost part of 
the vacated street. November 3, 1921, the city inter- 
vened claiming title to the vacated streets. In the 
latter part of December, 1921, the city, by ordinance 
duly passed, sold and conveyed the vacated streets to 
the defendant for $500, and after that the city filed a 
disclaimer and was dismissed out of the case. Plaintiff 
filed a supplemental petition setting up the sale of the 
yacated streets to the defendant and asking that it be can- 
celed. Issues were joined, and at close of the hearing 
plaintiff was denied relief and the action dismissed. 

Appellant bases his right to relief upon the following 
proposition, so far as need be considered: (1) That the 
vacation of the streets was induced by and solely re- 
sulted in private benefit to defendant, and was so done 
without providing for or paying damages to plaintiff 
and other property owners. (2) That the sale of the 
vacated streets was without adequate consideration and 
constituted a fraud upon the rights of plaintiff and other 
taxpayers. (3) That the vacation and sale of the streets 
io defendant was hasty and ill-considered; was done 
without regard to the rights of the taxpayers and proper- 
ty owners of the city, and was induced by the defendant 
for its own personal financial benefit, and did not 
benefit, the public or the city; and that said acts by 
the city council constituted an abuse of discretion of 
the mayor and council, and amounted to a fraud. 
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The testimony disclosed that the Franciscan Sister-~ 
hood is one of the charitable orders of the Catholic 
church and contemplates enlarging the existing hospitai 
to an extent that will require the expenditure of 
probably $250,000 or more; ‘that they receive patients ° 
from all classes, and accept cases that are charges on’ 
Platte and other neighboring counties, charging a weekly 
sum to the counties, which is much less than the ordinary 
hospital charge; that under the plans for: the improve-— 
tents it will be necessary or urgently convenient: to 
place some of the new buildings on the block north of the 
present hospital (on block 3) and to inclose the four 
blocks and vacated streets with walls and fences, and 
among other improvements is a contemplated building 
to house and care for patients with contagious diseases, 
and which the city and county can have the use of (not, 
however, without compensation) ; and that the Sisterhood 
use the money paid by patients who are financially able, 
and donations from charitably inclined persons to ‘pay 
the operating expenses. 

The plaintiff produced a witness who testified that 
the value of the vacated lots which were sold to the — 
defendant was $2,000 and plaintiff offered testimony 
that by the vacation there would ensue a large ex- 
penditure to drain the adjacent streets; also, that the 
plaintiff’s property would be depreciated in value; how- 
ever, the testimony as to extra cost of drainage was dis- 
puted by testimony of defendant. It appears without 
contradiction that plaintiff has outlet on other streets 
than those vacated, but he testifies that, in going to 
certain parts of the ‘city, he will have to go a longer 
route. Such, in brief, is the state of the record on the 
more important facts. 

The appellee insists that plaintiff has no standing 
to maintain the action to enjoin the occupation ‘of the 
vacated streets, and because plaintiff, after the appeal 
was taken, asked for a modification of the decree by — 
asking affirmative relief in retaxing costs, he is pre- 
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cluded from maintaining this appeal. In the view we 
take of the matter, it will be unnecessary to pass upon 
either of those objections; for this reason, if he does 
not show a right to the relief, then it matters not 
whether he is a proper party to maintain the suit, or to 
pursue the appeal. Upon consideration of all the evi- 
dence, we are impelled to hold that the district court’s 
decree was right upon the main questions of fact. 
Under the proofs appearing in the record, we are not 
able to say that the council acted arbitrarily, and 
abused the discretion vested in them by the statute, in 
vacating the streets, even though it may have resulted 
in benefit to the defendant. Such an institution as 
is maintained by the defendant has more than a mere 
personal pecuniary object. They are regarded as being 
of general benefit to the whole community, both city 
and surrounding country. To have a place where care 
can properly be bestowed upon the sick and _ afilicted, 
without regard to whether they are able to pay, is 
of itself sufficient proof that it does tend to help and 
improve the necessities and conveniences of the public 
at large. Perhaps with its enlarged capacity it may 
bring patients and their relatives, attendants and friends 
from a distance, and thus enchance the trade of the 
merchants and places of entertainment where food and 
lodging is furnished. These streets were near the out- 
skirts of the city, and there is testimony which shows 
that these vacated streets never had heavy travel. All 
these matters, and perhaps others which the council may 
have had in mind, were no doubt considered, and there is 
not sufficient proof in the whole record to show that the 
council acted arbitrarily, or abused their discretion. 
To warrant the court in interfering with the action 
of a city council acting within the scope of their 
statutory authority, the evidence should be such as to 
show with reasonable certainty that their action could 
not be construed as having been taken with a view of 
the general public welfare. The principal question in 
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this case bearing upon the good faith of the city council 
and its power to act in vacating the streets seems to be 
that the defendant is the one solely benefited by the 
vacation. The case of Village of Bellevue v. Bellevue 
Improvement Co., 65 Neb. 52, holds that, because the 
vacation was had at request and principally for the 
benefit of certain property owners, is not ground for 
declaring such vacation ordinance invalid. 

The plaintiff's property does not abut upon the 
streets vacated, nor is the ingress and egress to his 
property interfered with. Under such circumstances 
he was not entitled to damages on account of such 
vacation. Lee v. City of McCook, 82 Neb. 26, and 
cases cited therein. 

Lastly, as to’ the claim that the sale of the vacated 
streets by the city being for a grossly inadequate price, 
such sale should be declared void. One witness, as 
ubove stated, who was interested in same manner as 
plaintiff gave his opinion that the streets conveyed to 
defendant were worth $2,000. He appeared as an ex- 
pert witness as to such value. The trial judge was not 
bound to accept the opinion of the witness. But it 
should be remembered, further, that the defendant was 
claiming a part of the vacated portion by adverse pos 
session. As to whether or not such claim was valid 
we do not determine, yet the mere claim, enforced by 
the fact that defendant had erected a brick building 
cn it and had been in possession for a number of years, 
no doubt would affect the market value. We may also 
iufer that the mayor and members of the council, 
being residents, and no doubt more or less familiar 
with values of property, used their knowledge when the 
sale was ordered. Under these circumstances the find- 
ing of the trial judge should not be overturned.  —s_— 

The evidence not being. sufficient to establish an 
abuse of the discretion of the city council, it is not 
necessary to pass upon the questions as to whether 
plaintiff was entitled to maintain the action. The 
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questions of law upon the main facts have been so re- 
peatedly passed upon by this court that citations there 
for are not needed. 
The action of the district court in dismissing plain- 
tiff’s petition is right, and is 
AFFIRMED. 


Ray C. PAULEY, APPELLEE, V. EARL KNOUSE ET AL., 
APPELLANTS. 


Firep FEBRUARY 15, 1923. No. 22205. 


j, Judicial Sales: ReversaL oF JunGMENT: Parties Prorectep. Upon 
the reversal of a judgment under which an order of sale 
is issued and the land of the judgment debtor sold, it is a good 
faith purchaser only whose title acquired at the judicial sale will 
be protected by the provisions of sections 8590 and 9023, Comp. 
St. 1922. 


0 


Deeds: BREACH oF CovENANTS: DAMAGES. In a suit by the grantee 
against his grantor for breach of covenants of warranty, wherein 
it appears that the title to the land conveyed completely failed, the 
measure of damages is the consideration paid for the land, with 
interest thereon, together with such costs and expenses, including 
attorney’s fees, as were reasonably incurred by the plaintiff in an 
honest endeavor to maintain his title. 


Wire not Liaste. In a suit to recover damages 
for breach of covenants of warranty, wherein it appears that the 
wife joins with her husband in the conveyance of property owned 
by him for the sole purpose of relinquishing such contingent interest 
in the premises as she may have as a wife, the wife is not liable in 
damages, and it is error to render judgment against her therefor. 

APPEAL from the district court for Lancaster county: 

YREDERICK E. SHEPHERD, JUDGE. Affirmed as to appel- 

lant Earl Knouse, and reversed and dismissed as to 

appellant Bertha M. Knouse. 


A. H. Gutberlet and Kelso A. Morgan, for appellants. 


Cosgrave, Campbell & Ankeny and A. Moore Berry, 
contra. 


Heard before Morrissey, C. J., Letron and Day, 
JJ., Raper and Troup, District Judges. 
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Troup, District Judge. 

‘An action to recover damages for alleged breach of 
covenants of warranty in the purchase and sale of certain 
veal estate in the city of Lincoln, Nebraska. 

In his petition the plaintiff alleges the purchase of the 
land in question from the defendants on April 6, 1917, 
for the sum of $1,800, receiving from defendants a deed 
conveying to him the title to said land in fee simple, with 
the usual covenants of warranty, a complete failure of 
the title so conveyed, as evidenced by certain prior ad- 
judications of the court, and prays for damages in the 
sum of $2,350. 

Defendants, answering, admit the sale of the property 
to plaintiff for the sum stated and the execution and 
delivery of the warranty deed with the usual covenants 
of warranty; that defendants obtained title to said 
premises, through mesne conveyances, from one Roy A. 
Bickford, who purchased the same at judicial sale; that 
the title conveyed by defendants to plaintiff is in no 
way defective; that no breach of warranty has oc- 
curred; and deny that plaintiff has been damaged in any 
sum whatsoever. 

A jury being waived, a trial to the court resulted 
in a judgment for plaintiff in the sum of $2,224.60. 
Defendants appeal. 

All the facts necessary for a review of this case 
are comprised in a certain stipulation by the parties 
filed herein, a recital of which will go far toward in- 
dicating what the decision in the case must be, the 
substance of which, together with certain proceedings 
to which it refers, are as follows: 

That on and prior to May, 1915, one Charles L., 
O’Connor, then a resident of California, was the owner 
in fee of the real estate in controversy; that on or 
about May 20, 1915, one Martha E. Coates, the mother- 
in-law of O’Connor, commenced an action in the district 
court for Lancaster county, Nebraska, against O’Connor 
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to recover on an alleged claim for work and labor as 
nurse, in the sum of $600, by attachment on the real 
estate in question, and obtained service. against the 
defendant O’Connor by publication. No appearance 
having been made by the defendant, default was taken, 
and on September 27, 1915, judgment rendered against 
him for the sum of $600 and costs; thereafter an order 
of sale was issued and published, and on November 
30, 1915, the premises in question were. sold to one 
Roy A. Bickford for the sum of $600; on December 4, 
1915, the sale was confirmed and deed ordered, and on 
the same day the sheriff’s deed was executed and deliver- 
ed to the purchaser Bickford, who on the same day filed 
the same for record in the office of the register of deeds. 
of Lancaster county. On December 10, 1915, Bickford. 
conveyed the property to one Snavely, who on April 5, 
1916, conveyed to one Adler, who on September 13, 1916, 
conveyed to one Traver, who on October 18, 1916, con- 
veyed to Earl Knouse, one of the defendants in the 
present action, who in turn, and on or about April 
6, 1917, conveyed by warranty deed containing the 
usual covenants of warranty the south 100 feet of said 
lots to the plaintiff herein, Ray C. Pauley, who took 
possession of the same and erected valuable improvements 
thereon. On December 10, 1915, and at the same term 
of court in which the judgment was rendered against 
him in the suit of Coates v. O’Connor, the said O’Connor 
filed a motion in said case, supported by affidavits, 
moving the court to vacate the judgment rendered 
against him on the ground of accident and mistake on 
the part of his attorney. Said motion was overruled by 
the district court, but, upon appeal duly taken, this 
eourt on June 15, 1918, reversed the action of the 
district court and held that, under the facts and eir- 
cumstances appearing, the judgment rendered against 
the defendant O’Connor and the sale of his land made 
thereunder should be vacated and set aside, and the 
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same was so vacated and set aside. While this court, 
in its opinion in said case, did not directly pass upon the 
question whether Bickford was a good or bad faith 
purchaser at the judicial sale, leaving that .to be deter- 
mined thereafter, nevertheless it did strongly intimate 
that he was not of the former class, and further held 
that, in a case where “there has been a sale of attached 
property under circumstances which would amount to 
notice to the purchaser of the rights of the defendant, 
lie will be held to purchase subject to the defendant’s 
rights.” SeeCoats v. O’Connor, 102 Neb. 602. 

Soon after the decision of this court above mentioned, 
Pauley, the plaintiff in the present suit, instituted 
an action in the district court for Lancaster county 
against O’Connor, seeking to quiet the title to said 
premises in the plaintiff Pauley. By agreement of 
parties this case was consolidated with the then pending 
case of Coates v. O’Connor and they were tried to- 
gether. After a hearing thereon, that court, by its 
decree of July 10, 1919, found the issues generally in 
favor of defendant O’Connor, and, among other things, 
found especially that on June 28, 1915, and soon after 
the commencement of the suit of Coates v. O’Connor, 
a lis pendens was filed in the office of the register of 
deeds of Lancaster county giving notice of the com- 
mencement of said suit and its purpose, and that the 
same had never been discharged of record, and further 
found “that in taking title to the said premises an ab- 
stract was furnished which showed the undischarged 
lis pendens, and also disclosed the filing of the bill of 
exceptions and the motion to vacate the judgment at 
the same term of court at which the judgment was 
entered in the case of Coates vy. O’Connor.” The court 
further found, “as a matter of law from the stipu- 
lation of facts and the findings of facts hereinabove 
recited and set out, that none of the purchasers dealing 
with said property were good faith purchasers within 
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the meaning and intent of. the law, and that the said 
defendant Charles L. O’Connor is entitled as a matter 
of law, to have his title to said premises quieted and con- 
firmed in himself free and clear of the claims of the 
plaintiffs and each of them,” excepting, however, the 
matter of improvements; the rights respecting which 
were left to be determined under the provisions of the 
occupying claimants act. From this decree no appeal 
was ever taken, and it therefore stands as a final ad- 
judication upon all matters involved therein. 

Thereafter, and on or about March 2, 1920, the 
present suit was instituted by the plaintiff against the 
defendants herein for the purpose and with the result 
as already stated. 

Appellants complain of error upon two grounds only, 
as follows: (1) That the decision of the lower court 
is contrary to the evidence introduced. (2) Said de- 
cision is contrary to the laws of the state of Nebraska 
and to the decisions of the supreme court of the state 
of Nebraska. In our opinion neither of these complaints 
are well founded. 

As to the first proposition, it is difficult to conceive 
how it can reasonably be claimed that the decision of 
the lower court is contrary to the evidence introduced. 
It is in evidence that on April 6, 1917, the defendants 
herein undertook to convey the title to these premises 
by warranty deed, wherein they covenanted that “we 
are lawfully seized of said premises; that they are 
free from incumbrances; and that we have good right 
and lawful authority to convey the same; and we do 
hereby covenant to warrant.and defend the said prem- 
ises against the lawful claims of all persons whom- 
soever,” excepting only certain specified general and 
special taxes; and that, in consideration of such warranty 
and promise of protection, the plaintiff paid the de 
fendants $1,800. It is the undisputed evidence that, 
after the deed was given and the consideration therefor 
paid and before the commencement of this suit, it was 
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conclusively adjudicated by a competent tribunal of 
the state, in a suit of which the defendants had actual 
knowledge, that the defendants never at any time had 
any title whatsoever to the property which they could 
convey to the plaintiffs or any one else, but, instead, 
the title at all times belonged to another and in whom 
the title was thereupon quieted; that being true, the 
plaintiff obtained no title whatsoever by defendants’ 
deed nor any consideration for the purchase price paid 
by him to the defendants, and was therefore entitled 
to recover damages sustained by reason of a breach of 
the covenants of warranty contained in the deed in 
question. 

As to the amount of damages sustained by the plain- 
tiffs, the greater part thereof, to wit, the purchase price 
of $1,800, is of course apparent, and the remainder 
or difference between this sum and the total amount 
of judgment, to wit, $2,224.60, was for items of expense 
actually incurred by plaintiff in an effort, in the 
meantime, to maintain his title, consisting of taxes, 
court costs and attorney’s fees, respecting all of which 
ample proof was adduced for their allowance by the 
stipulation of the parties that these expenses were actual: 
iy incurred and are reasonable in amounts. 

As to any contention that reasonable attorney’s fees 
incurred by plaintiff in defense of his title may not 
be allowed as part of the damages sustained in a suit 
for breach of covenants of warranty, we think it sufficient 
to refer to the case of Walton v. Campbell, 51 Neb. 
788, wheréin it is held that in such a case an attorney’s 
fee incurred is one of the proper elements of damages 
to be allowed. See, also, Cheney v. Straube, 35 Neb. 
521; Dale v. Shively, 8 Kan. 276; Seite v. Peoples Sav- 
ings Bank, 140 Mich. 106; Meservey v. Snell, 94 Ia. 222. 

In respect to the second objection, that the decree of 
the lower court is contrary to the laws of the state and 
the prior decisions of this court, the claim of defendants 
seems to be that, notwithstanding the order of this 
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court vacating the judgment and sale in the case of 
Coates v. O’Connor, the same should not be allowed te 
affect Bickford, the purchaser of the property at the 
judicial sale; that he should be allowed either to retain 
the title obtained through the judicial sale, or, failing 
in that, have his purchase money returned to him, and 
they cite sections 7646, 8087, Rev. St. 1913 (Comp. St. 
1922, secs. 8590, 9023), and numerous decisions of this 
court relating to said sections. 

Bickford is not a party to this suit, and we have 
therefore no authority to make any orders either for 
or against him. But, if defendants claim that the title 
to the premises obtained through the judicial sale having 
failed the purchase money should be restored for their 
use and benefit, the answer is that, under the provisions 
of section 8087, it is the judgment creditor (in this case 
Martha E. Coates) who should restore said money, and 
we know of no one disposed to prevent defendants from 
seeking restoration from that source if they so desire. 
If defendants claim is that, under either section the title 
obtained through the judicial sale should not fail even 
though the judgment under which it was obtained was 
vacated and set aside, then our answer is that under 
both sections the judicial title is preserved to good 
faith purchasers only—under section 7646 by its own 
express provisions, and under section 8087 by a con- 
struction of that section by the decisions of this court. 
See Coates v. O’Connor, 102 Neb. 602, particularly the 
opinion of Judge Sedgwick on motion for rehearing; 
‘also, Kazebeer v. Nunemaker, 82 Neb. 732. 

As already stated, by the decree of the Lancaster 
ceunty district court of date July 10, 1919, in the con- 
solidated cases of Pauley v. O’Connor, it was expressly 
and finally adjudicated that ‘none of the purchasers 
dealing with said property were good fuith purchasers 
within the meaning and intent of the law.” That 
being the case, Bickford is not of the class of purchasers 
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whose title is protected by the statute. These objections 
must therefore be overruled. 

Included, however, in this assignment may be con- 
sidered the objection made in defendants’ brief that it 
was error on the part of the lower court to render 
judgment against the defendant Bertha M. Knouse. 
We are of the opinion this point is “a taken and 
should be sustained. 

Section 1566, Rev. St. 1913 (Comp. St. 1922, sec. 1515) 
declares: “A married woman shall not be bound by any 
covenant in a joint deed of herself and husband.” While it 
has been held that this statute was abrogated by the mar- 
ried woman’s act, so far asit attempted to release her from 
covenants made in a conveyance of property held in her 
own right, and in which her husband joins, we think the 
statute still effective to protect her against covenants 
contained in a deed in which she joins with her husband 
in a conveyance of property owned by him for the 
sole purpose of relinquishing such contingent interest 
ag she may have in the premises as wife. See Pochin v. 
Conley, T4 Neb. 429. 

The title to the premises conveyed in this instance 
was exclusively in the defendant, Earl Knouse. The 
defendant Bertha M. Knouse was his wife, and, it nox 
appearing that she had a greater interest, she presumably 
joined her husband in the conveyance to plaintiff for the 
purpose only of relinquishing such contingent interest, 
if any, she may have-had in the premises as such wife. 
In that event she is not liable, and it was error to 
render judgment against her. The plaintiff, in his brief, 
does not contend against this objection, and by his 
silence may therefore be presumed to acknowledge this 
objection as well founded. 

The judgment, therefore, is reversed and the case 
dismissed as to defendant Bertha M. Knouse, but is 
affirmed as to the defendant Earl Knouse. 

JUDGMENT ACCORDINGLY. 
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City NaTIonaAL BANK OF LINCOLN, APPELLER, V. D. =. 
JONES, APPELLANT. 


Fitep Fesruary 15, 1923. No. 22214. 


1, Bills and Notes: Direction or VeRDIcT. Upon an examination of 
the evidence in a suit upon promissory notes, in which at the 
close of the trial the court directed a verdict for the plaintiff for 
the amount of the notes, held, the directed verdict was proper. 


2, Appeal: HarmLess Error. Upon objection to the refusal of certain 
testimony on cross-examination, held, if the refusal was error at 
all, it was manifestly error without prejudice. 

APPEAL from the district court for Lancaster county: 

Freperick E. SHEPHERD, JUDGE. Affirmed. 


George W. Ayres and Peterson & Devoe, for appellant. 
Stewart, Perry & Stewart, contra. 


Heard before Morrissey, C. J.. LETTON and ALDRICH, 
JJ., RAPER and Troup, District Judges. 


Troup, District Judge. 


A suit by the City National Bank of Lincoln, Nebraska, 
against D. R. Jones and the Standard Securities, 
a corporation, to recover judgment upon two promissory 
notes for an amount aggregating $6,057.30, executed 
and delivered by defendant Jones to his codefendant 
Standard Securities and by that company indorsed 
and delivered to plaintiff for value before maturity. 

The petition is in the usual form in a suit for the 
purpose named. By answer the defendant Jones admiis 
the execution and delivery to the Standard Securities 
the notes in suit, but alleges that said notes were pro- 
cured by the Standard Securities through the false repre- 
sentations of the officers of that company, and that plain- 
tiff had notice of the fraud or was chargeable with 
notice at the time of its acceptance of said notes from 
the payee. The reply denied the allegations of fraud; 
denied that plaintiff had any notice of alleged fraud 
having been practiced by the payee upon the maker of the 
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notes; but, on the contrary, alleges that it purchased said 
notes in due course of business, for valuable consider- 
ation, before due, in good faith, and without notice of 
any infirmity therein or defense thereto. 

A trial was had before the court and jury, at the 
close of which, however, the court directed a verdict for 
the plaintiff and against both of said defendants for 
the amount due on the notes and rendered judgment 
therefor. Defendant Jones alone appeals, and assigns 
as error the instruction of the court directing a verdict 
against him, and this now is the only question for 
determiz.ation. 

There is only one way by which this question properly 
may be determined, and that is carefully to read the 
evidence and discern what it discloses. This we have 
cone, and, after doing so, we express a serious doubt 
if, from the entire record, there can be found evidence 
enough tending to show fraud or misrepresentation 
practiced by the officers of the Standard Securities upon 
which the defendant Jones relied to justify the court 
in submitting to the jury even that question. 

But, for the sake of further demonstration, concede 
that there is. Of course, that is not enough. The case 
must go further and there must be either some evidence 
tending to show bad faith or some lack of evidence 
tending to show good faith on the part of plaintiff 
in accepting the notes in suit before the right of plain- 
tiff to recover can be defeated. 

Assuming that there is evidence of fraud, deception, 
or false representations practiced on defendant Jones 
by the officers of the Standard Securities, by which 
Jones was induced to give to that company one or 
both of the notes in question, and on which false repre- 
sentations Jones relied and acted and was thereby 
injured, sufficient to carry that question to the jury, and 
assuming, which we do, that in such instance the burden 
rests upon the plaintiff to show its bona fides and its 
entire freedom from knowledge or suspicion of such 
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false representations before or at the time it acquired 
said notes, then we are clearly of the opinion that 
situation has: been more than amply met by plaintiff’s 
evidence. y 

We do not find in the entire record a word of evidence 
or circumstances arising therefrom to warrant a beliet 
that plaintiff, at or before the acquisition of the notes 
in suit, had any notice or knowledge of fraud or 
deception practiced by the payee upon the maker of the 
notes, either by false representations or otherwise, where- 
by the maker was induced to execute and deliver said 
notes, or that plaintiff was in possession of any facts 
sufficient to suggest that there might be some infirmity 
in the notes or defense thereto. 

The fact that plaintiff at one time exchanged some 
stock in another corporation for an equal amount of 
siock in the Standard Securities company, which, soon 
thereafter, upon the expressed desire of the officers of 
the Standard Securities, was reexchanged, and the 
further fact that the business quarters of plaintiff and 
the Standard Securities were located in the same 
building, with a more or less obscure passageway be- . 
tween them, unaided by any other fact or suggestion 
that there was any connivance or secret relation exist- 
ing between these two parties, are not even circum- 
stances so different from those which are liable to 
aise or exist at any time between individuals or cor- 
porations dealing with each other in due course of 
business as to warrant serious consideration. 

On the other hand, the plaintiff’s officers testified 
that at no time did they have anything to do with 
the affairs or management of the Standard Securities 
company, but that for an indefinite time prior to the 
transaction in question plaintiff had been accustomed 
tu deai with said company, as it had with others, in the 
acceptance of notes and other securities, and that it had 
frequently accepted, through said company, the notes 
of defendant Jones, which he had given for the purchase 
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of automobile trucks, and which notes had always been 
taken up when due; that plaintiff supposed, at the. time 
it accepted the notes in question, that they were so- 
called “truck notes,” and knew nothing to the contrary 
until about two weeks before the trial of this case 
in the district court. 

L. B. Howey, president of plaintiff bank, who had 
most to do in the purchase of the notes in suit, 
testified that at, the time he accepted these notes for 
the bank he had no notice or knowledge of any kind 
of any fraud or misrepresentation practiced or claimed 
to have been practiced against the maker of said notes, 
or of any infirmity or defense of any kind existing 
against them; that he accepted said notes in payment 
Gf other truck notes then due of an equal amount, 
in due course of business, supported by a financial 
statement of the maker. L. J. Dunn, vice-president 
of plaintiff bank, testified to the same effect. There is no 
evidence to the contrary. 

Defendant complains that the trial court unduly 
restricted the cross-examination of plaintiffs witnesses, 
and an instance is quoted in his brief, presumably as 
strong as any to be found, to the effect that, when 
Mr. Howey was being cross-examined as a witness, and 
it appearing that the notes in suit had been drawn 
payable to the maker, but properly indorsed by him, 
referring to one of said notes, the witness was asked: 
“Did you make any inquiry as to why the note was 
drawn that way?” to which the court sustained an 
: objection interposed “as immaterial, for the reason 
that that gives no notice of any infirmity in the note.” 

While we are of the opinion that it might have been 
as well, perhaps better, to have permitted an answer 
to this question, yet as there was no intimation that the 
answer of the witness, whatever it may have been, 
would be followed by any disclosure damaging to the 
_ plaintiff, the court’s ruling, if error at all, was mani- 
festly error without prejudice. 
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We are clearly of the opinion that the court did 
not err by instructing a verdict for plaintiff. Indeed 
we are of the opinion that the court would have erred 
had it done otherwise, and a verdict for defendant 
rendered. 

AFFIRMED. 


STaTE, EX REL. HiraAM CHASE, RELATOR, v. Guy T. 
Graves, District JUDGE, RESPONDENT. 


Firep Fepruary 27, 1923. No. 23170. 
Mandamus: Denia or Writ. “Although delay in applying for a writ 
of mandamus is not an absolute bar, it may be sufficient ground, 
in the discretion of the court, for denying the writ.” State v. 
Holmes, 3 Neb. (Unof.) 183. 
Original proceeding in mandamus to compel respon- 
dent, as district judge, to abate a suit to partition land. 
Writ demed. 


Hiram Chase and A. R. Oleson, for relator. 
J. A. Singhaus, contra. 


Heard before Morrissey, C. J., Letton, Rosh and 
Dean, JJ., Raper, District Judge. 


Per Curran. 


This is an original application for a peremptory writ 
of mandamus to compel the judge of the district court for 
Thurston county to abate an election to partition a tract 
of land. Relator claims to be the owner of the land in 
controversy and insists that plaintiff in the partition . 
suit should be required to test his claim of title in an 
action at law wherein the right of relator to a jury 
itial will be protected. Respondent filed herein an aun- 
swer in which the proceedings in the partition suit are 
pleaded in detail.’ The issues are submitted to the eourt 
for judgment on the pleadings. ; 

Relator is not entitled to a writ. Mandamus is not 
in every instance demandable as a matter of right. The © 
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court in many cases may rely on its own discretion in 
determining whether a writ should be issued. An un- 
reasonable delay resulting in prejudice to a party to be 
affected by the writ may be a sufficient ground for 
denying it. State v. Holmes, 3 Neb. (Unof.) 188. 

If relator was entitled to a writ of mandamus abating 
the partition suit, the right. existed when the district 
court denied the abatement. Instead of demanding the 
writ at the time, relator filed answers in the partition 
suit, participated in the trial, awaited judgment on the 
issues, permitted the land to be sold and the sale to be 
confirmed.. He did riot apply for mandamus until after 
plaintiff in the: partition suit had borrowed money on 
the strength of the title acquired at the judicial sale 
and until after the district court had distributed the 
proceeds thereof. He permitted the time for an appeal 
to expire without superseding the judgment in the 
partition suit or attempting to have it reviewed. These 
are circumstances under which a court may in the 
exercise of judicial discretion refuse to allow a writ of 
mandamus without inquiring into the merits. 

WRIT DENIED. 


ELLA WEDDINGFELD, APPELLANT, VY. CAROLINE WEDDING- 
FELD ET AL., APPELLEES. 


Firep FEBRUARY 27, 19238. No. 22243. 


Partition. Sections 9238, 9258, and 9261, Comp. St. 1922, construed, 
and held that, when there is an outstanding estate for life, vested 
in a third person, in the whole of the premises of which partition 
is sought, a remainderman cannot maintain an action in partition 
over the objection of the holder of the life estate. 


AppraL from the district court for . Dixon county : 
Guy T. Graves, Jupen. Affirmed. 


Kingsbury & Hendrickson, for appellant. 
W. D. McCarthy, contra. 
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Heard before Morrissey, C. J., Lerron, DEAN and 
Goon, JJ., Raper, District Judge. 


Morrissgy, C. J. 


One Weddingfeld died seised of 200 acres of land 
in Dixon county, Nebraska. Under the provisions of 
his will, which was duly probated, his widow, Caroline 
Weddingfeld, one of the defendants in the action, be- 
came vested with a life estate in all of the land. Plain- 
tiff and the defendants Ella Virginia Weddingfeld and 
Albert Weddingfeld, minors, are the joint owners or 
tenants in common of the remainder. While the owner 
of the life estate was living and in possession of the 
property, plaintiff instituted this suit, and by her petition 
prayed partition of the real estate. The trial court sus- 
tained a general demurrer to the petition and dismissed 
plaintiff’s cause of action. The question presented on 
this appeal is: Can partition be had over the objection 
of the holder of the life estate in possession during 
the continuance of the life estate? 

“The general rule which prevails with few exceptions 
unless it has been changed by statute is that a joint 
tenant or tenant in common will not be permitted to 
maintain a suit for partition unless he has an estate 
in possession, namely, such an estate as entitles him 
to enjoy the present possession of the property and 
-receive the rents and profits thereof as one of the joint 
tenants or cotenants thereof.” 15 Ency. Pl. & Pr. p. 
784. Seé Brown v. Brown, 67 W. Va. 251, 28 L. R. A. 
u. 8. 125, and note; Striker v. Mott, 2 Paige Ch. (N. Y.) 
387; Eberle v. Gaier, 89 Ohio St. 118; Alexander v. 
Alexander, 26 Neb. 68. : 

It will be seen that an essential element requisite to 
the maintenance of the action is the possession, actual 
or constructive, or the immediate right to such possession 
of the lands sought to be partitioned. The proceeding 
operates upon the possession and enables each of the 
owners to take and enjoy his share of the common or 
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joint estate. However, it is argued by plaintiffs at- 
torneys that this action may be maintained by virtue 
of the provision of section 9238, Comp. St. 1922, which 
provides: 

“When the object of the action is to effect the partition 
oi real property among several joint owners, the petition 
must describe the property, and the several interests 
and estates of the several joint owners thereof, if known. 
All tenants in common, or joint tenants of any estate 
in land may be compelled to make or suffer partition 
of such estate or- estates in the manner hereinafter pre- 
scribed.” 

Counsel point out that, in this section, “nothing what- 
ever is said about possession or the right of possession.” 
And they argue that because of the absence of a reference 
to possession or the right of possession the legislature 
intended to say that partition might be had although 
the parties seeking the relief had neither the possession 
nor the right thereto. A reading of the statute, however, 
discloses that it provides for partition only among 
‘denants in common. or -joint tenants.” Before it can 
be invoked to compel the holder of the life estate to 
submit to partition, a court must first hold that the 
holder of the life estate and the remaindermen are | 
“tenants in common or joint tenants.” It is plain that 
plaintiff and her two minor children whom she has 
made defendants are tenants in common or joint tenants 
in remainder, but they are not tenants in common or 
joint tenants with the holder of the life estate. She 
holds her interest in severalty. As to her it ig not 
necessary that the statute make reference to possession, 
or the lack of possession, because she does not fall 
within its terms. 

But counsel point to two succeeding sections of the 
statute, namely, 9258, Comp. St. 1922, which provides 
for the payment of incumbrances, if any are found to 
exist, and section 9261, which provides: 

“Tf an estate for life or years be found to exist 
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as an incumbrance upon any part of said property, and if 
the parties cannot agree upon the sum in gross which 
they will consider an equivalent for such estate, the 
court shall direct the avails of the incumbered property 
to be invested, and the proceeds to be paid to the in- 
cumbrancer during the existence of the incumbrance.” 

When these sections are read in connection with 9238 
they cannot be construed to confer upon the remainder- 
man the right to force partition upon the holder of the 
life estate. Section 9261, upon which chief reliance is 
placed, does not authorize the court to ascertain the 
value of the life estate and pay it over to the holder 
of the -life estate, but, on the other hand, it directs 
the court to have the entire fund created by the sale 
invested, “and the proceeds to be paid to the in- 
cumbrancer during the existence of the incumbrance.” 
Jt is clear, we think, that the provisions of the last 
two mentioned sections are meant only to apply, first, 
to cases where there is an ordinary incumbrance, such 
as a mortgage; and, second, where there is an estate 
for life or for years and the holder of such estate 
voluntarily submits to the partition, but, having gone 
‘thus far, fails to agree with the other parties in interest 
upon the value of the life estate. In that event the court 
orders the investment of the entire amount realized from 
the sale. It therefore follows that the demurrer was 
properly sustained. 

The further assignment is made that the court 
erred in dismissing plaintiff’s cause of action against 
the minor children. Service of summons was not had 
upon the children and no appearance was made in their 
behalf. The issue was treated as one between plaintiff 
and the holder. of the life estate, and the order of dis- 
missal was apparently made for the accommodation 
of plaintiff, so that she might have an order from which 
appeal wouid lie to this court. 

There is no error in the record, and the judgment 
is AFFIRMED. 
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OrMAN S. JEFFERY, APPELLANT, V. Siras H. BurnHam, 
JR., ET AL., APPELLEES. 


Firep FEBRUARY 27, 1923. No. 22149; 


Trover. Plaintiff agreed to exchange liberty bonds for first mortgages 
upon irrigated land in Wyoming. The liberty bonds were delivered 
when the contract was made, and it was agreed that the mortgages 
should be sent to him by mail. When the papers arrived they 
proved to be assignments of deferred payment contracts for the 
sale of land and water rights under the Carey Act. Plaintiff 
promptly tendered back the notes, assignments, and contracts, 
and demanded the return of the liberty bonds, which was refused, 
and the bonds sold. Held, that under the evidence the retention 
and sale of the bonds constituted a conversion, and the plaintiff 
was entitled to recover. 

APPEAL from the district court for Lancaster county: 


FRreperick E. SHEPHERD, JUDGE. Reversed.. 


W. L. Kirkpatrick, Good & Good and P. C. Spencer. 
for appellant. 


Stout, Rose, Wells & Martin and Bruce Fullerton, 
contra. 


Heard before Morrissey, C. J., Letron, Dean, Day 
and Axpricu, JJ., Repicx, District Judge. 


LETTON, J. 


This is an action for conversion, brought to recover 
the market value of certain liberty bonds delivered by 
the plaintiff to defendants in exchange for certain 
first mortgages upon irrigated land in Wyoming, which 
were to be sent him by mail. 

Plaintiff ‘alleges that defendants tendered some notes 
and contracts of sale, but that the securities tendered 
were not first mortgages, as agreed; that he promptly 
offered to return to defendants all securities and papers 
delivered by them and demanded the return of his 
Liberty bonds, which was refused, and the bonds were 
converted by defendants to their own use. 

The defendants admit the receipt of the bonds, and 
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allege that a contract of exchange was made with plain- 
tiff, and that he was informed of the nature of the 
securities and was familiar with the same, and that he 
made the contract of exchange with full knowledge. 
They deny all allegations of fraud. They also file a 
counterclaim for $113.77 and interest, as the amount 
due them on the exchange over and above the face value 
of the bonds. 

The case was tried to the court without a jury, re 
sulting in a judgment for defendants on the plaintiff's 
claim, and for the plaintiff on the counterclaim. 
Plaintiff appeals. : 

James R. Deane, a member of the firm of Burnham 
& Deane, who had formerly sold some stock in a brick 
company to the plaintiff, Jeffery, called upon the latter 
at his home near Benedict, Nebraska, about September 
22, 1920, and left with Mr. and Mrs. Jeffery a circular 
to examine, telling them that they could make 8 per 
cent. on their money by investment in the securities he 
was offering, instead of 4144 per cent. which they were 
receiving upon the liberty bonds which they held. The 
circular is entitled: 

“Burnham & Deane, 
Investment Bankers. 
“Dealers in Conservative Bonds, 
Mortgages and Investments.” 
On the next page of the circular: 
“Mortgage Notes Yielding 8% 

“We offer, subject to prior sale, $175,000 worth of 
first lien and first mortgage on Carey Act lands be- 
longing to the Lake View Canal Co. These securities 
are the unpaid balance amounting to $37.50 per acre 
on a perpetual water right granted to the Lake View 
Canal Company by the state of Wyoming, and are 
further secured by the land which is irrigated by this 
water.” 

The circular states, among other things: “We believe 
in offering a security that the paramount consideration 
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is, ‘What will the lands on which a mortgage is held 
be worth at maturity?’ We further believe, and we 
always bear this in mind, that unless the land which 
secures a mortgage note is bound, beyond a question 
of a doubt, to increase in value, that the holder of a 
mortgage note is in a somewhat precarious condition.” 
Also: “Remember, when we present this attractive in- 
vestment to you, you are not buying a mortgage which is 
based on a speculative valuc. The value of the water and 
land which has been purchased in this particular instance 
has been fixed by the state of Wyoming, therefore, you 
are absolutely assured that the moment this land is put 
ander cultivation, and a great deal of it has already 
been put under cultivation, that this land security will 
increase as time goes on, and you would never have to 
foreclose for the payment, as the surrounding farmers 
would not allow this land to be sold for the mortgage.” 
The italics are ours and are inserted merely to make 
evident the frequent use of the term “mortgage” as 
- describing the articles to be sold. 

There are a number of other statements in the cir- 
cular, which, if all reference to “mortgages” and “first 
nortgages” were eliminated, might give a fair and correct 
idea of the nature of the securities, but, when considered 
in connection with the statements and implications that 
the securities offered are “mortgage notes” and “first 
lien and first mortgage on Carey Act lands,” they, and 
the oral statements by Deane, were well calculated to 
deceive any person not familiar with the somewhat 
intricate provisions of the United States statutes and the 
statutes of Wyoming regarding such reclamation projects, 
and with the nature of assignments of contracts of 
purchase of water rights under such statutes. 

Deane returned to the Jeffery farm on September 
29, and, after considerable conversation relating to 
“mortgages,” he left and returned again on the 30th, 
when he, with Mr. and Mrs. Jeffery, went to the bank 
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at Benedict. Mr. Ward, the banker, testified as follows: 
“T said, ‘What are you doing Mr. Jeftery? Are you selling 
these bonds to this man?’ or something, and Mr. Deane 
spoke up and said, ‘He is trading me $5,000 worth of 
liberty bonds for a first real estate mortgage on Wyoming 
irrigated land drawing 8 per cent. interest ;’ and he went 
on to explain how much better it was to be drawing 
& per cent. on a first real estate mortgage than carrying 
the bonds at 414 per cent. and I agreed with him.” Mr. 
Jeffery had delivered the bonds to Deane at the bank. 
Ward testifies, “I asked Mr. Deane if he had the 
mortgage with him, aud he said, ‘No, I haven’t, it will 
be mailed from Lincoln.” A receipt in the following 
form was then given by Deane: 
“Benedict, Neb. Sept. 30th, 1920. 

“$5,000. 

“Received of Orman S. Jeffery five thousand and 
(0/100 dollars. Account mortgage in amount of $5,000 
to be mailed from Lincoln office. 

“Burnham & Deane by J. R. Deane.” 

A letter is in the record from. Burnham & Deane to 
Jeffery under date of October 2, acknowledging receipt 
of the $5,000 in liberty bonds, “received from you 
on your purchase of five-year notes from us,’ and 
inclosing an assignment of water contract and a five- 
year note of Frank J. Hubka for $3,700.05, indorsed 
without recourse. The letter also suggests that the 
firm had selected, in addition to this note, three notes 
to Oscar Johnson, making a total of $5,422.50, leaving 
i balance due. of $506.70, and concluding, “If this 
arrangement is not satisfactory, kindly let us know at 
once.” On receipt of this letter with the Hubka con- 
tract and note, Jeffery went to Benedict to consult 
his banker, and he and Mr. Ward went to York to 
see a lawyer, Mr. Kirkpatrick. The next day, October 
G, the Jefferys went to Lincoln to see Mr. Deane in 
order to procure the return of the bonds. They then 
tendered back to Deane all the papers which had been 
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sent and asked for their bonds. Deane looked them 
over, and handed them back, saying, that Mr. Burnham 
had the bonds, and he would have to find out if he 
had disposed of them; that’ as soon as he saw Mr. 
Burnham he would write and let them know. Jeffery 
was unable to wait and went home. The next day they 
received a letter, dated October 9, stating the. bonds 
had been disposed of “last Saturday,” and inclosing 
two notes given by one Robertson. The letter does 
not mention “mortgages” but speaks of the papers as 
“securities.” It also states that there is a balance due 
of $62.63, for which a remittance is asked. This action 
was brought within 30 days. 

Defendants say that Jeffery was familiar with such 
deferred payment contracts and with their sale and as- 
signment as securities, and contracted with full knowl- 
edge at arm’s length. This is based on his testimony, as 
follows: “Q. What, if anything, did he say about 
the Carey Land Act? A. Well, he said that this land was 
under the Carey Act, land act, and he says that the 
Wheatland project was under the Carey Land Act, and 
I told him that it was, and he said there was nothing 
that was any better. I told him that I guessed that 
they were all right as far as anything that I knew, that 
different ones had told me that ‘that was the best there 
was, and that was as much as I knew about it. Q. That 
is the land deal we are talking about? A. The Carey 
Act water right—you see the Carey Act—that is under 
the Carey Act water right. Q. You discussed the 
quality of the Carey Act water right? A. Well, that 
was about all that was said. He said, ‘Well, then, 
you know what the Carey Act is?’ I said, ‘That is about 
all I know about it’?”—and upon the further fact that 
Jeffery, some 20 years before, had bought land with a 
water right under the Carey Act in Wyoming from a 
real estate agent, and had finally procured his deed or 
patent from the state of Wyoming. 

These facts do not establish that he was informed of 
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the nature and character of these securities. This 
is only an inference of defendants and is un- 
walranted. There is no evidence that Jeffery ever had 
anything to do with the purchase or sale of water-right 
contracts under the Carey Act as securities, or that 
he contracted for and expected to receive anything but 
first mortgages upon the land itself. When a man con- 
tracts and agrees to exchange first mortgages for liberty 
bonds, he ought to be required, if he tenders securities 
other than first mortgages, to show that he fully dis- 
closed the real and true character of such securities 
before the contract was made so that the minds of the 
parties met with full knowledge. Deane may have be- 
lieved all that he said, and all that was in the circular, 
but this would not deprive Jeffery of the right of re- 
jection if the securities tendered were not such as were 
represented. Assuming that the notes and assigninents 
of contract are worth as much as mortgages would be 
worth, this does not affect Jeffery, because he had the 
right to stand on his contract and insist that his bonds 
be returned when defendants failed to deliver the 
mortgages. Such securities are not first mortgages, 
and to describe them as such in the circular and by oral 
statement was a misrepresentation as to their character. 
When the liberty bonds were procured from Jeffery. 
they were disposed of almost immediately, and, al- 
though plaintiff acted with the utmost promptitude as 
soon as he found that the mortgages he bought were not 
delivered, the defendants retained and still retain the 
fruits of the transaction. 

On the undisputed facts, Jeffery did not receive that 
for which he agreed to exchange his bonds. The sale 
of the bonds by defendants until after Jeffery was 
willing to accept the notes and assignments sent him 
was unauthorized, and constituted a conversion of his 
property. This is not a case of rescission on the ground 
of fraud. There never was a contract to exchange 
liberty bonds for the papers sent Jeffery. The contract 
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with him was never executed by defendants, and the 
bonds never rightfully became their property. 

The case was tried to the court without a jury, but 
the principle that the findings of a court upon the facts 
in a law action upon conflicting evidence, like a verdict, 
will not be set aside unless manifestly wrong does not 
apply in this case, because the evidence in regard 
to the material points, when the cross-examination of 
Mr. Deane is considered, is not in substantial conflict. 
The allegations of the petition with respect to keeping 
the tender good are not faultless, but, of course, before 
any judgment could be rendered in favor of plaintiff 
the papers sent him would be required to be in the hands 
of the court for delivery to defendants. 

REVERSED AND REMANDED. 


CHicacO & NORTHWESTERN RatLWay COMPANY, APPEL- 
LANT, V. CITY OF ALBION ET AL., APPELLEES. 


Firep FEBRUARY 27, 1923. No. 22242. 


1, Municipal Corporations: Street IMpRovemENTS: FINDING oF BENE- 
Fits. Unless there are circumstances which show that the special 
benefits found by a board of equalization to have accrued to certain 
property abutting upon a street which has been paved are excessive 
and unreasonable in amount, all things being considered, a finding 
by the board which is based upon the idea that the paving has 
added to the value of the lots a sum equal to the proportionate 
cost of the improvement is not so unreasonable as to justify setting 
aside the assessment for that reason alone. 


: ASSESSMENTS: Review: Birt or Exceptions. 
Where the record shows that extended consideration had been 
made by the board of equalization, of a city of the second class, 
of the subject of the assessment of lots within a certain paving 
district, before a property owner appeared who requested and 
was given leave to introduce evidence, and who asked to have 
the evidence upon which the board made its findings incorporated 
in a bill of exceptions, the fact alone that the board refused to 
insert in the bill of exceptions evidence other than that which was 
adduced by the property ownér will not render the assessment 
erroneous. . 
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3. : It is neither required nor necessary 
that the amount of special benefits assessed against each lot in a 
paving district bear any proportionate relation to the actual value 
of the lot. 

4. The special benefits to property of a 


‘alpoutt company conferred by the paving of a street in front of 
its passenger station, depot ground, and other of its real estate 
which is suitable to be used by, or leased to, other industries, should 
be assessed upon the same basis as other real estate abutting upon 
the improvement is assessed. 
APPEAL from the district court for Boone county: 


A. M. Post, Juper. Affirmed. 


Wymer Dressler, Robert D. Neely, H. C. Vail and 
Paul S. Topping, for appellant. 


W. J. Donahue, contra. 


Heard before Morrissey, C. J., Lerron, Goop and 
Dean, JJ., Raver, District Judge. 


LETTON, J. ; 

The city of Albion created certain paving districts and 
assessed the sum of $8,258.31 as special benefits against 
certain property of the Chicago & Northwestern Railway 
Company within paving district No. 1. From the order 
of the board of equalization levying such special as- 
sessment, the railway company prosecuted error to the 
district court, which court sustained the assessment. 
From this judgment the railway company appeals. 

The material allegation of the petition in error is 
that the only facts considered by the city council and the 
only basis used in making the levy was the cost of the 
paving, regardless of any other consideration. 

Section 4283, Comp. St. 1922, confers the power to 
fave upon the city council, and the method of assessment 
is prescribed in section 4286, 

Yhe record shows that a notice was published to all 
property owners in the districts that the city ee 
would sit in special session’ on October 21, 1918, at 
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o'clock p. m., for the purpose of fixing the valuation 
of the lots within paving districts Nos. 1, 2, and 3, and 
for the purpose of equalizing and distributing the costs 
of the improvement upon the property benefited “ac- 
cording to law and the benefits derived therefrom.” 
The council met, took up the matter, and adjourned until 
October 24, 1919. A number of adjourned meetings were 
held, and finally on November 12, 1919, “after arriving 
at a tentative agreement as to values and benefits, the 
clerk was instructed to embody the same in a schedule 
for further consideration at a future meeting.” An 
adjournment was taken to November 14. At that meet- 
ing the. Chicago & Northwestern Railway Company 
appeared and requested the privilege of offering testi- 
mony in regard to the assessment of paving taxes on 
their property, and further asked the board to introduce 
the evidence upon which it based its findings in fixing 
the assessment, so that it might be preserved in a Dill 
of exceptions. The council permitted the railway com- 
pany to present whatever testimony it desired, but 
the request that the evidence leading to the findings of 
the board be incorporated in a bill of exceptions was 
refused. Testimony offered by the appellant was then 
received, and the board adjourned until the next evening. 
At this time the “board proceeded to further discussion 
-of the benefits to property by reason of the paving and 
the amount of special. tax to be levied on the various 
properties, when, there still being no complaints on file, 
and no one appearing with objections to the levying of the 
special tax for the cost of the paving, curbing and 
guttering of the streets in paving districts No. 1, No. 2, 
and No. 3, city of Albion, except the Chicago & North- 
western Railway Company,” a resolution was passed 
determining the value of each lot or parcel of land, 
and finding that the improvement has benefited all lots, 
fractions of lots, and parcels of land, and that no lot 
or other parcel of land in any district has in any way 
been injured by reason of the improvement; that the 


742 NEBRASKA REPORTS. [Vou. 109 
Chicago & N. W. R. Co. v. City of Albion. 


paving, curbing and guttering benefit each lot and 
tract of land “in proportion to the area thereof, its 
location in the district, its proximity to the improvement, 
and the extent and nature of the improvement abutting 
or adjacent thereto, and the board do further find and 
fix the amount of benefit to each lot, fraction of lot, and 
parce of land in the aforesaid paving districts No. i, 
No. 2, and No. 3, of said city, by reason of the aforesaid 
improvement, at the various amounts set opposite the 
description of each respective lot” in a schedule attached. 
The board then levied and assessed the specific tax upon 
the several lots and parcels of land “according to the 
benefits accruing thereto by reason of said improvement.” 

The testimony on behalf of the railway company is 
to the effect that, from the point where the railway 
crosses Main street to the end of the pavement near the 
milling company property, the ground on both sides of 
the paving is unplatted and is about three feet below 
the level of the street, und has not been used by the 
railway company for many years, nor does it derive 
any benefit from the same; that the land would make 
«bout four industrial lots 80 by 160 on one side, and 80 
by 120 on the other, which would be worth about $1,000 
each; that other lots assessed on Main street are worth 
as ‘ntieli as $7,000 to $10,000 each. 

The city engineer testified that he ebmpukel the 
schedule of assessment according to a zoning system 
with six zones, so as to provide enough money to pay 
for the improvement. It is not contended by the ap- 
pellant that the assessment was not properly made if 
such a basis of assessment is justifiable.’ That speciai 
assessments can only be based upon special benefits 
to the property assessed, and that such an assessment 
beyond the special benefits conferred would be a taking 
of private property for public use without just com- 
pensation, as appellant urges. is settled law in this 
state. Schneider v. Plum, 86 Neb. 129, and other cases 
cited. In that case a village board, acting under the 


Yo. 109] JANUARY TERM, 1928. 743 


Chicago & N. W. R. Co. v. City of Albion. 


same statute as to the method of assessment involved 
here, was enjoined from collecting a special tax upon 
ylaintiff’s property to defray the expense of constructing 
a concrete sidewalk. The court held the burden was on 
plaintiff to show lack of authority: “The trustees 
did not find that the lots were or were not benefited by 
the construction of the sidewalk, but they arbitrarily as- 
Sessed upon the real estate the total cost of said. im- 
provement. The market value of lots may or may not, 
according to the circumstances of a particular case, 
be increased by the construction of a sidewalk adjacent 
thereto, and the cost of the improvement does not neces- 
sarily measure that increase. The trustees were not 
vested with power to ascertain and then assess the cost 
of the sidewalk, but the benefits accruing to plaintiff’s 
lots by reason of the improvement, not to exceed its 
cost. We do not intimate that the trustees’ record must 
be faultless, but it must at least show that those 
officials acted within their jurisdiction and substantially 
complied with the law.” 

Of course, without a finding of benefits the assessment 
was unauthorized. But, in the case at bar, the board 
' specifically found the benefits. It is true that the 
special benefits to all the property in the district has 
been found to equal the cost of the paving, but this 
fact alone is not sufficient to avoid the assessment. The 
benefits derived, under like conditions, from the paving 
of a street are usually under a zoning system, in pro- 
portion to the frontage and area of the lot assessed, 
and so with respect to the cost of paving. Unless there 
are circumstances which show that the special benefits 
found are excessive and unreasonable in amount, all 
things being considered, a finding by the board which 
in substance is based on the idea that the paving has 
added to the value of the lot a sum equal to the 
proportionate cost of the improvement is not so un- 
reasonable as to justify setting the assessment aside 
for that reason alone. O’Reilley v. City of Kingston, 
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114 N. Y. 439; Hennessy v. “Douglas County, 99 Wis. 129; 
City of Springfield v. Sale, 127 Ill. 359; Hughés %. City 
of Portland, 538 Or. 370. The board must be con- 
sidered to have acted as appraisers of the benefits,’ 
acting upon information and upon their knowledge of the 
property, and the fact alone that the record does not’ 
set forth the evidence upon which the board acted © 
will not render the assessment erroneous. The record ° 
shows extended consideration of the subject before 
appellant appeared and requested evidence to be taken. 
Of course, there may be cases where the special benefits 
conferred, if any, may be much less than the cost of 
paving. In this instance no such condition has definitely 
been shown to exist, and the burden is on appellant to 
establish it. The lots of appellant are only a few feet 
below: the level of the street, and, while a witness said 
they were wet and swampy, he qualified this by saying 
“in the spring” and other witnesses say they are capable 
of being put to use for other industries, such as elevators, 
lumber yards, or other lines of effort often found in 
the vicinity of railroads. _The property has been rendered 
more easy of access and more desirable by the paving 
of the street in front of it. 

Appellant has pointed out that the amount of special 
benefits assessed against each lot in the paving district 
has little or no relation to the actual value of the lot. 
This is immaterial. The value depends upon other 
factors. A lot in a city with a ten-story building on it 
may be worth immensely more than a vacant lot on the 
same street, and vet the special benefit to, and enhance- 
ment of value of, each lot, be the same. There seems 
to be little use for the valuation required by the statute 
unless it means that the board shall ascertain the value 
of the property before and its value after the improve- 
ment, and assess the difference as the special benefit. 
But the statute does not so require in direct terms and 
any method of reaching a substantially just appraisment 
of the special benefits may be supported. Norwood v- 
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Baker, aT U. 8S. 269, is cited to sustain appellant’s 
position, et this case has been modified and distinguish- 
ed in later cases, so Enel it has foe much of its force as 
authority. , 

It is next contended that there’ can be no speciai 
assessment against a railroad right of way and statioa 
ground for local improvements except upon the basis 
of increased value of the land for railroad purposes. 
A number of cases are cited to sustain this proposition, 
but a larger number can be found in which the. courts 
take a contrary view, and uphold assessments on the 
same basis as other property is assessed. 4 Dillon, 
Municipal Corporations (5th ed.) sec. 1451, and note. 

The paving extends in front of the passenger station 
and ‘depot grounds of the appellant, and the street 
extends beyond the crossing to industries near the tracks, 
but it seems to appear from the plat in ‘evidence that 
most of the property in dispute was originally included 
within. a city block. Under somewhat similar facts, 
the supreme court of Missouri held that the fact that a 
railway is a highway, and the railroad corporation is a 
common carrier, does not exempt land used by a rail- 
road for depot and yard purposes from special taxes 
for street improvements. City of Nevada v. Eddy, 123 
Mo. 549, 561. Other courts, whose decisions are collected 
in Dillon, as above cited, are to the same effect. The 
policy of this state has been -to make: private property 
abutting upon or adjacent to a public improvement 
pay by special assessment the amount which it has been 
specially benefited, and in the like situation of public 
property, such as that of counties, school districts, and 
quasi-municipal corporations, where’ city authorities 
have no power to enforce the collection of the assessment 
by sale of the property, the legislature provided in 1909 
that the payment may. be enforced by suit' and judgment. 
Comp. St. 1922, sec. 4283. Churches and charitable 
institutions which are exempt from genéral taxation are 
held liable ‘to pay . such epee lal assessments. We see 
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no reason for, and find no statute authorizing, the ex- 
emption of railroad property of the nature of that 
involved in this assessment. . 
We find no error in the judgment of the district 
court. 
AFFIRMED. 


IsTER SWARTZ, APPELLEE, V. DRAKE REALTY CONSTRUCTION 
COMPANY, APPELLANT. 


Firep FEBRUARY 27, 1923. No. 22258. 


1. Penhansky v. Drake Realty Construction Co., ante, p. 120, followed 
as to all errors assigned, except the assignment that the verdict -is 
excessive. 


2. Damages. Evidence set forth in the opinion held not to sustain a 
verdict for personal injuries in excess of $3,500, and recovery 
reduced to that amount. 

AppgEaL from the district court for Douglas county: 

JAMES M. Firzceratp, Juper. Affirmed on condition. 


Kelso A. Morgan and Livingston & Whitmore, for 
appellant. 


Weaver & Giller, contra. 


Heard before Morrissey, C. J., LETToN, DEAN and 
ALDRICH, JJ., Raper, District Judge. 

Lerron, J. 

Plaintiff recovered a judgment for $5,000 in this, 
an action for personal injuries. The particulars of the 
accident are set forth in the opinion in Penhansky v. 
Drake Realty Construction Co., ante, p. 120. At the 
time of the accident both Mrs. Penhansky and the 
plaintiff were knocked down by the negligent operation 
of an automobile truck driven by defendant’s employee. 
The complaints made of the rulings of the triai court, 
with the exception of one assignment of error, are ruled 
by the Penhansky opinion, and will not be again consid- 
ered. 
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This complaint is that the verdict is excessive, and 
must have been the result of passion and prejudice ou 
the part of the jury. Plaintiff was knocked down and 
rendered unconscious for a short time. There was a 
deep flesh wound on the upper part of her left leg. 
She was taken to a hospital, where she remained between 
four and five weeks before she went home. She was 
severely bruised in the region of the hip and thighs. 
She was in bed for about two months after she left 
ihe hospital, and, when she first became able to sit up, 
it was necessary that her left leg be elevated and rested 
upon a pillow on another chair. She was unable to per- 
form her household duties for over six months. When 
the flesh, wound healed, it left a scar and depression 
in the thigh. The medical testimony on behalf of both 
plaintiff and defendant as to the location, size and result 
of the wound is in substantial agreement, and it is con- 
ceded that the scar will always remain. It is from two to 
three inches long and one and one-half inches wide. Her 
power of locomotion is not interfered with. The scar 
tissue is more sensitive to cold than the natural skin, 
but there seems to be no permanent injury to her person 
except this. She suffered a severe nervous shock at the 
time of the accident, and considerable pain, which 
gradually became less as time passed; she still complains 
of nervousness and pain to some extent. 

Considering the facts testified to on her behalf, we 
think the verdict is excessive, and that, while she is 
entitled to a full and adequate recovery of the damages 
suffered, we are of opinion that the sum of $3,500 is as 
large a verdict as the evidence will sustain for all 
damages proved. Judgment affirmed, if within 20 days 
plaintiff file in this court remittitur of $1,500 as of date 
thereof; otherwise reversed. 

AFFIRMED ON CONDITION. 
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CLARA BAXTER, APPELLANT, V. NEBRASKA BUILDING & 
INVESTMENT COMPANY, APPELLEE. 


Frrep FEBRUARY 27, 1923. No. 22182. 


1. Trial: Request TO WiTHDRAW Rest: ABUSE oF DiscreTIon. In an 
action to rescind 4 contract on the ground of fraud and deceit in 
its procurement, an abuse of sound judicial discretion may be com- 
mitted where the court refuses, in a proper case, to allow a party 
to withdraw his rest to correct an alleged mistake in his evidence 
on a material matter, when it appears that the other party will not 
be prejudiced thereby in his lawful rights. 


2. Evidence: ApmissIBILITY: FaLseE REPRESENTATION. Evidence which 
has to do solely with alleged fraudulent representations made to 
induce a contract is distinguishable from oral evidence offered to 
vary the terms of a written contract and, as such, is admissible 
in an action for fraud and deceit. 

AppEAL from the district court for Lancaster county: 

FREDERICK [E. SHEPHERD, JUDGE. Reversed. 


Slama & Donato, for appellant. 


Doyle, Halligan & Doyle, Good & Good and Johnson, 
Moorhead & Rine, contra. 


Heard before Mornisspy, C. J., Lerron, Rose, Day and 
Dean, JJ., Repick, District Judge. 


Dean, J. 


Plaintiff bought from defendant 45 shares of preferred 
stock in the defendant corporation for which she paid 
$4,947.50. This action was brought to rescind the 
contract of purchase and to recover the money so paid 
on the ground that fraudulent representations were made 
by defendant, which plaintiff believed and upon which 
she relied, which induced her to buy the stock. When the 
parties rested, a motion was made to withdraw plain- 
tiff’s rest to permit her to correct her former evidence 
on a point which counsel believed to be material. The 
motion was overruled. Defendant then moved for a 
directed verdict, which was sustained, and plaintiff ap- 
pealed. 
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Plaintiff testified that she found out the falsity of 
defendant’s representations in the latter part of Sep- 
tember, 1920, but, after she had given that evidence, she 
recalled that her statement with respect to the time of 
the discovery was inadvertent on her part, and that 
in fact, instead of the middle of September, it was not 
until about the middle of October, 1920, that she found 
out that the alleged fraud had been perpetrated upon her, 
and this was only about a week or ten days before the 
suit was begun. And it was mainly, but not solely, 
to correct her evidence on this point that the request 
was made that her rest be withdrawn. 

Defendant contends that plaintiff waived the right 
to rescind because, inter alia, she accepted the semiannual | 
dividends from the company, which amounted to 7 per 
per cent. annually, from January 1, 1919, to January 1, 
1920, and a one-quarter dividend July 1, 1920. It is 
also contended that a letter written by her to defendant, 
under date of October 3, 1920, showed that she ratified 
the contract of purchase by agreeing in that letter to 
leave part of the money in the company and asking 
a return of the balance under the terms of the alleged 
contract. The letter follows: 

“IT am holding certificates amounting to $5,000, of 
which I wish to draw $4,000, by November the first. 
‘1 regret very much to be compelled to ask you for this 
money at this time as I have a note coming due on that 
date, and I am compelled to have the money. Hoping 
J may receive an early reply, Respectfully, Mrs. Clara 
Baxter, 341 East 3d St., Wahoo, Nebr.” : 

Counsel also contend that plaintiff is estopped from 
maintaining this action because she discovered the al- 
leged fraud of which she complains about the middle of 
September, 1920. The argument is based on her evidence 
and on her letter and also on the evidence of her counsel. 
Defendant therefore concludes: “The only question to be 
considered is the action of the court in sustaining de- 
fendant’s motion for a ‘directed verdict. ee 
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But on this point plaintiff’s counsel testified on the 
cross-examination that in September he, Mr. Slama, 
“didn’t know anything about the condition of the com- 
pany at all,” and also that plaintiff at that time way 
making application for her money, ‘upon the promises 
that were made to her.” Counsel appears, too, from his 
cross-examination, to have been insistent in demanding 
that the money be repaid, and this demand was in an 
appareut “pursuance of her (plaintiff’s) contract,” 
when he made a visit to defendant’s office in September. 

It may be noted with respect to plaintiff’s letter 
defendant points out that no mention is therein made of 
rescinding the contract, but that it merely gave to de- 
_fendant “thirty days’ notice she wanted her money back 
on the terms of the contract.” The argument is that 
the contents of the letter are inconsistent with any in- 
tention to rescind. On the back of each of the two or 
three application forms for the purchase of stock, how- 
ever, there is an indorsement which in substance pro- 
vides that, after one year from the date of the issuance 
of the purchaser’s stock certificate, if the purchaser gives 
30 days’ notice in writing of an intention to resell, 
it shall then be its duty to resell, or take over such 
stock as may be offered for resale, upon such terms as 
said company shall deem to be for the best interest 
of the company, and to resell the stock. . 

It is obvious that neither the acceptance of dividends 
nor the writing of the letter, under the circumstances 
here involved, should be taken to ratify the contract, 
- as a matter of law, if it should appear that plaintiff 
‘did not discover the perpetration of the alleged 
fraud for about two weeks after the letter was written. 
The delay in beginning the action, under the facts, 
was not unreasonable and, besides, it is not made to 
appear that defendant was prejudiced thereby in any 
“way. 

Plaintiff’s explanation of the mistake she made with 
respect to the time when she discovered the fraud is 
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consistent with the allegations of her petition. She 
alleged in substance that October 14, 1920, she had an 
investigation made, and thereafter for the first time 
learned that the representations made by defendant to 
induce her to invest in its preferred stock were false 
and fraudulent. From this, in connection with other 
evidence on this point, it may reasonably be inferred 
that the mistake was honestly made. In Tomer v. 
Densmore, 8 Neb. 384, in an opinion by Judge Maxwell, 
we held that in a proper case evidence might be offered 
in support of either party, even after the case has been 
submitted to the jury, provided the party offering such 
evidence does not thereby obtain an undue advantage. 
From a review of the facts we conclude that it was an 
abuse of sound judicial discretion for the trial court to 
deny plaintiff the right to submit the offered evidence 
to the jury.’ The issue was not a question of law for 
the court to decide, but was a question of fact for de- 
termination by the jury. 

With. respect to material representations made by de- - 
fendant’s agent to induce plaintiff to make the con- 
tract, she testified: 

“Q. The first time he came to your house, what did 
he tell you? A. Well, he told me about the Building & 
Loan Association, and I told him where I had my morey, 
that I had my money in the Occidental Building & Loan 
Association in Omaha and I was receiving 6 per cent. 
Well, he told me then how this was similar, and it way 
a very good investment, and couldn’t possibly lose by 
investing in it, and that they were paying 7 per cent. 
And, of course, I. wanted the 7 per cent. I had put in 
my little insurance money that I had received from my 
husband after he died, and I had put that in the * * * 
Q. Now, just what did he tell you? A. Well, he 
told me then that this was similar, it was just about the 
same—it was the same as the Building & Loan Ag- 
sociation in Omaha, and that it was protected by the 
state, and why they could pay the 7 per cent. was be- 


NEBRASKA REPORTS. —__[Vor. 109 


a 
Ot 
lo 


Baxter v. Nebraska Building & Investment Co. 


cause they had their own material, their own brick-yard 
and their own lumber-yard, and in every way that they 
were better equipped, so that they could give me 7 
per cent. * * * Q. Now, then, tell the jury what 
- he told. you the second time he came to your house. 
A. Well, he told me just about the same. He went over 
about the same thing each time, telling me what a good 
investment it was, and he hated awfully to think of my 
letting it go. by because I could get 7 per cent. and it 
was such a good thing he didn’t like to have me let 
it go by. And he came to the home many times, and 
called. up there many times, and asked me to solicit 
money. for him,.to have my friends invest money, and 
. that’ he would make it worth while if I invested. Q. 
‘What did he tell you, if anything, about your getting 
your money back? A. He told me that, after they 
had had the money a year, any time on thirty days’ 
notice I could get my money back; they must have my 
money one year, and after that I could get it back on 
thirty days’. notice.” 

The foregoing excerpt from plaintiff’s evidence is 
reproduced from defendant’s brief and is urged by it as 
being “the plaintiff’s entire testimony of the representa- 
tions made to her by defendant’s agent.” 

The widowed plaintiff was untutored in business ways 
and usages. She was a housekeeper by occupation. 
When the contract was made she was keeping house for 
Louis Laudenschlager, her aged father of 86 years, who 
could neither speak nor understand the English language. 
Evidently she relied upon the statements which induced 
her to make the contract and she was clearly within 
her rights when she wrote the letter of October 3, 
1920, which was introduced in evidence by defendant. 
All of the evidence on this point should have been sub- 
jaitted. to the jury. The evidence had to do solely with 
the inducement and, as such, was distinguishable from 
-an attempt to vary the terms of a written contract 
by oral testimony. 
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The judgment is reversed and the cause remanded 
for further piccorcies not inconsistent with this 
opinion. . 

REVERSED. 


STaTE BANK OF OMAHA, PLAINTIFF, V. MicHagL L. 
Enpres; TREASURER, ET AL., DEFENDANTS. 
Firep FEBRUARY 27, 1923. No. 23169." 

Taxation: Swares of StocK'in Banks. Section 5887, Comp. St. 1922, 
relating to the duty of the assessor in taxing shares of stock in 
banks, banking .associations and trust companies, in so far only 
as it declares “such capital stock shall. thereupon be listed and 
assessed by him at the same rate as tangible property is assessed 
in the taxing district where the principal place of business of such 
association, bank or company is located,” is invalid as to national 
banks, because it conflicts with the act of congress forbidding 
states to tax shares of a national bank at a greater rate than 
is assessed upon other moneyed capital, and, with national banks 
excluded from its operation, it is also invalid as to state banks, be-. . 
cause the latter would then be taxed at a higher rate than national 
banks, and therefore the taxation would conflict with that part of 
the state Constitution requiring taxes to be uniform as to class. 
Rev. St.. U. S. sec. 5219; Nebraska Const., art. VIII, sec. 1. 

Original suit to enjoin defendants from illegally 
taxing the property of plaintiff. Injunction allowed. 


Gaines, Van Orsdel & Gaines, for plaintiff. 


Ora S. Spillman, Attorney General, and George W. 
Ayres, contra. 


Heard before Morrissey, C. J., Rosn, Duay, Day and 
Goop, JJ., Rapmr, District Judge. 


Day, J. 

We entertain jurisdiction of ‘this, an Sriginal action ~ 
in this court, upon the ‘ground that the action involves 
the public revenue. The relief sought is an injunction 
to protect plaintiff’s property from illegal taxation. The 
issue presented arises upon a demurrer to the petition 
which alleges that the -petition does not state facts 
sufficient to constituté‘a cause of action. 
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Briefly stated, the petition alleges in substance that 
the plaintiff, the State Bank of Omaha, is a Nebraska 
corporation conducting a banking business in Omaha, 
Douglas county, Nebraska, having a capital stock of 
$300,000, divided into shares of $100 each; that the de- 
fendants, Michael L. Endres and Frank Dewey, are 
respectively the county treasurer and the county clerk 
of said county; that on April 1, 1922, in compliance with 
‘the statute, the plaintiff made out and delivered to the 
assessor a statement showing the number of shares of its 
capital stock, the name and residence of each shareholder, 
the number of shares held by each, and that the value 
of each share, for the purpose of computing the state 
and county taxes for the year 1922 and the city tax 
for the year 1923, was the sum of $153.50; that all the 
shares of stock have been entered upon the 1922 tax list 
of said county against the plaintiff and its several 
- shareholders, aggregating the sum of $400,523.60; that 
moneyed capital in the hands of individual citizens of 
the state, subject to taxation under the general law 
relating to taxation of intangible property, exceeds in 
value $141,000,000; that moneyed capital in the hands 
of individual citizens in Douglas county, subject to 
taxation under the general law relating to taxation of 
intangible property, exceeding the sum of $47,000,000, 
Las been entered upon the tax list of Douglas county 
for the year 1922, and assessed as intangible property; 
that the capital stock of state and national banks and 
trust companies in the state have been valued at over 
$54,000,000; that there are a large number of national 
banks in the state and in the city of Omaha, with 
‘capital aggregating several millions of dollars, which 
come directly into competition with the plaintiff and other 
state banks; that national banks, by virtue of the 
statutes of the United States, cannot be required to pay 
taxes upon their capital stock at a greater rate than is 
levied upon moneyed capital in the state, which in this 
state is 25 per cent. of the rate levied upon tangible 
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property; that a large part of the moneyed capital in 
the hands of the individual citizens of the state, and 
listed ay intangible property, is being used and will be 
used to buy notes, bonds, commercial paper, real estate 
mortgages, and in making loans for interest, and thereby 
come in direct competition with the plaintiff and other 
slate banks; that the rate of taxation for the state for 
the general and capitol fund is 2.3 mills; that the rate 
of taxation for Douglas county is 3.6, and for the city 
of Omaha, for the year 1923, is 22.26 mills; that Frank 
Dewey, as county clerk, has made up the tax list of 
Douglas county for the year 1922, and delivered the 
same to Michael L. Endves, county treasurer; that the 
tax list shows a valuation on each share of plaintiff's 
capital stock to be $133.50; that the tax rate entered upon 
the books of the county clerk and county treasurer 
requires the plaintiff to pay the same mill rate ag is 
required of real estate and other tangible property, 
whereas the mill rate levied upon intangible property, 
except capital stock in state and national banks and 
trust companies, is 25 per cent. of the mill rate levied 
upon tangible property;, that the plaintiff made a 
tender to the defendant Michael L. Endres of the full 
amount of state and county taxes, based upon the same 
rate as is required to be paid by other moneyed capital, 
and upon intangible property, but that the treasurer has 
demanded that the plaintiff pay upon its shares of stock 
the same rate that is required of tangible property. The 
plaintiff further alleges that the tax levied upon its 
shares is unjust, illegal and discriminatory, and prays for 
an injunction against Michael L. Endres, county treasur- 
er, from collecting a greater rate upon its shares of 
stock than is levied upon other moneyed: capital. The 
plaintiff also prays that defendant Frank Dewey, as 
county clerk, be required to enter upon his books against 
the plaintiff’s property the same mill rate levy as is 
levied against other intangible property. 

The question thus raised is whether the plaintiff on 
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behalf of its stockholders can be required to pay 
a greater mill rate on its capital stock than is required 
- of national banks and other moneyed capital. 

Acting upon authority of the provisions of the Con- 
stitution, the legislature of 1921 made some important 
changes in the revenue laws of the state. Speaking 
generally, it classified property subject to taxation into 
two groups—tangible and intangible. Tangible property 
was required to be listed at its true value, and assessed 
upon the mill rate levy. The tax upon intangible prop- 
erty, with certain exceptions, was required to be listed 
at its true value, and a tax levied thereon at 25 per 
cent. of the mill rate levied upon tangible property. 

With respect to shares of stock in banking corpor- 
ations, it was provided (Comp. St. 1922, sec. 5887) 
that the officers of banks, loan and trust or investment 
companies should, on April first of each year, make 
out a statement under oath and deliver the same to. 
the county assessor, showing the number of shares of 
stock held by each person, the name and residence of 
the stockholders, -and the value of the stock. It is then 
made the duty of the assessor to assess the capitai 
stock at the same rate as tangible property is assessed 
in the taxing district where the principal place of busi- 
ress of the bank is located. In determining the value 
of the stock for taxation, it is made the duty of the 
assessor in case of national banks to examine the last 
report on such bank made to the comptroller of the cur- 
ivency, and in the case of state banks the last report 
made to the department of trade and commerce. The 
bank is required to pay the tax thus levied upon its stock, 
and is given a lien upon the stock of its shareholders 
for repayment. 

_ From this brief ontline of the provisions of the law 
it. is plain that it was the iulention of the legislature 
to classify certain intangible property and to place such 
property for taxation purposes upon the same basis 
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as tangible property. It is equally plain that shares of 
stock in national banks were placed on the same basis 
as shares of stock in state banks. 

Since the passage of the act in question by our 
legislature, the supreme court of the United States has 
pointed out more clearly than theretofore the limitations 
upon the power of the states to tax shares of stock 
of a national bank. In Merchants Nat. Bank wv. City of 
Richmond, 256 U. 8. 635, the court reviewed the act 
of congress (Rev. St. U. S. sec. 5219) which authorized 
the states to tax shares of stock of national banks, 
limiting the power, however, so that a greater rate of 
taxation may not be assessed upon shares of national 
banks than is assessed upon other moneyed capital, 
and held: “In the provision of Rey. St. sec. 5219, respect- 
ing state taxation of shares of national banks, that 
it ‘shall not be at a greater rate than is assessed upon 
other moneyed capital in the hands of individual 
citizens of such state,’ the words ‘moneyed capital in 
the hands of individual citizens’ include bonds, notes 
and other evidences of indebtedness in -the hands of in- 
dividuals, which are shown to come materially into com- 
petition with the national banks in the loan market.” 

In the light of this decision, it seems clear that the 
method adopted by our legislature of taxing shares of 
stock in banks, in so far as it applies to shares of national 
banks, is beyond the power of the legislature. 

If, then, the national banks be excluded from the 
operation of this section of the statute, what effect does 
it have upon the state banks? While the legislature has 
the undoubted right to make a reasonable classification 
ci intangible property for the purposes of taxation, it 
would seem clear that a classification, the effect of which 
would be to tax its shares of stock four times as much as 
the shares of a national bank, would be an unreasonable 
exercise of its power, and would be in violation of 
section 1, art. VIII of the Constitution, which, while 
civing the legislature power to classify intangible proper- 
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ty, nevertheless requires that taxes shall be uniform as 
to class. 

From what has been said, it would seem to follow that 
section 5887, Comp. St. 1922, relating to the duty of 
the assessor in taxing shares of stock in banks, banking 
‘associations and trust companies, in so far only as it 
declares ‘‘such capital stock shall thereupon be listed and 
assessed by him at the same rate as tangible property 
is assessed in the taxing district where the princiual 
place of business of such association, bank or company 
is located,” is invalid as to national banks, because it 
conflicts with the act of congress forbidding states to 
tax shares of a national bank at a greater rate than 
is assessed upon other moneyed capital, and, with 
national banks excluded from its operation, it is also 
invalid as to state banks, because the latter would then 
be taxed at a higher rate than national banks, and 
therefor? the taxation would conflict with that part of 
the state Coustitution requiring taxes to be uniform as 
to class. Rev. St. U. 8. sec. 5219; Nebraska Const., art. 
VIII, see. 1. 

It is also suggested by the defendants, but not 
argued, that injunction is not available to the plaintiff. 
The tax complained of, being illegal, we think comes 
within the saving clause of section 6491, Rev. St. 19138. 
The plaintiff having tendered the amount which could 
have legally been assessed, viz., 25 per cent. of the mill 
rate levied against tangible property, the relief prayed 
for by plaintiff will be granted. 

INJUNCTION ALLOWED. 
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ANNA L, ANDERSON, APPELLANT, V. JAMES L. WALSH 
BT AL., APPELLEES. 


Fivep FEBRUARY 27, 1923. No. 22269. 


1. Mortgages: ForecLosure: Dericiency JUDGMENT: Finpines. Find- 
ings of fact in a decree of foreclosure, showing defendants 
personally liable for any deficiency that may remain after sale of 
mortgaged premises, relate only to facts then existing, and do not 
operate to preclude defendants from setting up, as a defense to an 
application for deficiency judgment, facts arising after entry of 
decree. 


: INADEQUACY OF Price: CONSIDERATION 
FoR WaAIvER oF Dericiency. Inadequacy of price of land sold at 
judicial sale may not, after confirmation, be urged as a defense to 
a deficiency judgment, but it may, before confirmation, afford a 
basis for a contract between the parties to the action, wherein one 
waives the right to file objections to confirmation of sale in con- 
sideration of the other party relinquishing the right to apply for a 
deficiency judgment. 


3. Appeal: Osyections To Evipence. It is incumbent on one, not 
wishing to be bound by evidence made incompetent by statute, to 
make timely objection when it is offered. It is too late to raise 
the objection for the first time in the appellate court. 

APPEAL from the district court for Wheeler county: 

HpWwin P. CLEMENTS, JUDGE. Affirmed. 


G. N. Anderson and John C. Martin, for appellant. 
Vail & Flory, contra. 


Heard before Morrissey, C. J., ALDRICH, Day and 
Goon, JJ., Troup, District Judge. 


Goon, J. 

Plaintiff has appealed from a decree dismissing her 
application for a deficiency judgment, after a judicial 
rale and confirmation thereof in a foreclosure action. 

Plaintiff brought action against James L. Walsh, his 
wife, Mary E., Frank M. Gross, and his wife, Bessie 
A., to foreclose two mortgages which had been executed 
by Walsh and wife. After the execution of the mortgages, 
Walsh and wife conveyed the mortgaged premises by 
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warranty deed to Frank M. Gross. Plaintiff in her 


petition alleged that in the warranty deed, as a part 


of the consideration for the land, Frank M. and Bessie 
A. Gross assumed and agreed to pay the debts secured by 
the mortgages. In the prayer of her petition plaintiff 
asked that all of the defendants be adjudged to pay any 
deficiency which might remain after applying proceeds 
of sale to the payment of the debts secured by the 
mortgages. Summons was personally served on all of the 
defendants, but none of them made appearance in the 
criginal action. Default decree was entered in favor of 
the plaintiff, which, among other things, contained a 
finding that Walsh and wife conveyed the lands to 
Frank M. and Bessie A. Gross, subject to the said 
mortgages which they assumed and .agreed to pay, 
as alleged. The decree further provided: “And in case 
said premises do not sell for sufficient to pay the 
debts and costs, a deficiency judgment be given for the 


“amounts.” Thereafter an order of sale was issued 


and the premises were sold by the sheriff to the plain- 
tiff for the sum of $750, and, after applying the proceeds 
of the sale to the payment of costs and amount found 
due, there remained a deficiency of $1,097.06. Plaintitf 
filed motion for confirmation of sale and for deficiency 
judgment. When this motion was called up in court, 
counsel for defendant Gross stated that he had no ob- 
jection to the confirmation of sale provided no deficiency 
judgment was asked. The court then entered an order 
confirming the sale, and gave defendants time to make 
abjections to the application for a deficiency judgment. 
The defendants Gross and wife filed objections, in which 
they alleged that, after the sale and before confirmation 
thereof, they had entered into an agreement with the 
plaintiff by the terms of which they agreed not to make 
objection to the confirmation of sale, upen the condition 
and agreement of the plaintiff, that she would not ask for 
a deficiency..judgment in the case, and, relying on said 
agreement, did. not file. .objections to a confirmation, 
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though the premises sold for an inadequate price. 
Plaintiff filed reply, in which she admitted the purchase 
of the land at judicial sale and that an agreement had 
keen entered into, but that the terms of the oral agree- 
ment were entirely. different from those contended for 
by the defendants Gross, and alleged that the right of 
plaintiff to a deficiency judgment had been adjudicated in 
the original decree,, and that the order confirming 
the sale -without -objection estopped the defendants 
from claiming any defense to the motion, and prayer 
tor deficiency judgment. . 

On a trial of the issues thus presented, the district 
.court found that, subsequent to the sheriff’s sale, an 
agreement. was entered into betyeen plaintiff and de- 
fendants, to the effect that defendants would refrain from 
filing any objections. to the confirmation of said sale 
in consideration. of plaintiff waiving and relinquishing 
her right. to ask for a deficiency judgment in said case 
against defendants; that. defendants relied on. said 
agreement and did not file objections to confirmation 
of sale; that plaintiff purchased the land at sheriff’s 
sale for $750, and that the land was at the time reason- 
ably worth $1,600. The court sustained the objections 
and denied plaintiff a deficiency judgment. 

1. The first legal proposition advanced by plaintiff 
for a reversal is that the decree in the foreclosure case. 
is a final determination; that all of the defendants are 
liable for any deficiency remaining after applying the 
proceeds of the land on the amount found due to 
plaintiff in that decree, and that it is not subject to 
review on objections to a deficiency judgment. She 
cites, in support of her contention, Parratt v. Hartsuff, — 
75 Neb. 706; Patrick v. National Bank of Commerce, 
63 Neb. 200; Devries v. Squire, 55 Neb. 438; Stover v. 
Tompkins, 34 Neb. 465; Dodge v. Healey, 103 Neb. 180. 

We think none of the cases cited goes further than 
to hold that: “Where, in a petition filed to obtain the 
foreclosure of a mortgage, facts are alleged showing a 
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personal liability on the part of the defendants for the 
‘payment of the debt, and judgment for deficiency is 
asked against them, and where the court, in its decree, 
finds that they are personally liable for the payment of, 
any deficiency that may exist after a sale of the mort- 
gaged premises, they cannot, while such decree remains 
in force and unmodified, be permitted, when judgment 
for deficiency is sought, to set up facts which existed 
when the original decree was obtained, to show that they 
are not liable.” Patrick v. National Bank of Commerce, 
supra. 

In the instant case, the matters that are set up to 
defeat a deficiency judgment are not matters that. 
existed at the time of the entry of the decree, but arose 
by virtue of an agreement that was made after the 
sale and before confirmation. Findings of facts in a 
decree of foreclosure, showing defendants personally 
liable for any deficiency, relate only to the facts then 
existing, and do not operate to preclude defendants 
from setting up, as a defense, facts arising after entry 
of decree. 

2. It is claimed that the order confirming the sale 
was a final determination that the land sold for a fair 
price, and that inadequacy of price could not be raised 
as an objection to a deficiency judgment. The prop- 
osition may be conceded ,to be sound, but it does not 
follow that inadequacy of price would not have been a 
good ground for objecting to confirmation of sale, or that 
it would not afford a good basis for a contract between 
the parties by which one waived the right to make valid 
- objection to a confirmation, in consideration of the 
ether party relinquishing the right to apply for a 
deficiency judgment. 

3. It is urged that the agreement, being in parol 
and being made on behalf of plaintiff by her attorney, 
is in conflict with section 266, Comp. St. 1922, and not 
enforceable. Said section, so far as applicable, provides: 
“An attorney or a counselor has power * * * to bind 
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his client by his agreement in respect to any proceed- 
ing within the scope of his proper duties and powers; 
but no evidence of any such agreement is receivable, 
except the statement of the attorney himself, his writteu 
agreement signed and filed with the clerk, or an entry 
thereof upon the records of the court.” It will be ob- 
. served that the portion of the statute quoted does not 
make an oral contract invalid, but only relates to the 
character of evidence by which it may be established. 
All the evidence on the question was received in the 
district court without objection, and the attorney for 
plaintiff also testified concerning it, though his testimony 
did not coincide with that produced for defendants. 
Had plaintiff made timely objection, the evidence might 
have been excluded, but, in failing to object, she waived 
her right to have the contract established by oniy 
such evidence as the statute makes competent. 

It is incumbent on one, not wishing to be bound by 
evidence made incompetent by statute, to make timely 
objection when it is offered. It is too late to raise 
the objection for the first time in the appellate court. 

Plaintiff insists that in any event she was entitled 
to have judgment entered against James L. and Mary E. 
Walsh, because they made no objections to the application 
for a deficiency judgment and were not parties to the 
agreement between her and Gross. It will be observed 
that the agreement with Gross was not to relinquish 
her right as against the Grosses alone, but generally 
to relinquish her right to a deficiency judgment. The 
effect of the agreement was that plaintiff should take 
the land in satisfaction of her decree. The district 
court did not err in denying plaintiff a deficiency 
judgment as against any of the defendants. ; 

AFFIRMED. 
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IRVINE C. WEARY, APPELLANT, V. EDWARD WESTERING, 
APPELLEE. 
Fitep Fesruary 27, 1923. No. 22248. 

‘1, Appeal: Conriictinc Evipence. In this action’ to recover damages 
for breach of contract of sale, defendant counterclaimed for 
plaintiff's breach of the same contract. The evidence was conflicting 
as to which party was in default and it was within the province 
of the jury to find that neither party was entitled to recover. 


2. Evidence examined, and found sufficient to sustain the verdict. 
AppEAL from the district court for Thayer county: 
Ratrvl D. Brown, Juper. Affirmed. 


Richards & Richards, for appellant. 
Cosgrave, Campbell & Ankeny, contra. 


Heard before Morrissgy, C. J., Lerron, DEAN and 
Goop, JJ., Raper, District Judge. 


Raper, District Judge. 

The plaintiff, Irvine C. Weary, brought action against 
the defendant, Edward Westering, claiming damage 
for Dreach of written contract for the sale of plaintiff's 
stock of general merchandise in Hubbell. The defendant 
counterclaimed for damages on an allegation that plain- 
tiff had breached the contract. Each claimed $1,000 
as liquidated damages under a provision of the contract 
which fixed that sum as damages for nonfulfilment of 
the contract. The jury found against the plaintiff 
on the petition and against the defendant on the cross- 
petition. Plaintiff appeals. 

The contract provided for an exchange of plaintiff's 
stock of merchandise for land belonging to defendant 
in Colorado; the stock of merchandise to be free from 
incumbrance, and the land be subject to a mortgage 
of $6,000, the merchandise to be invoiced, and the land 
‘alue was agreed at $23,000. The contract further 
provided that defendant agreed to take a second mortgage 
on the land in the sum of $4,000 “in lien of some of the 
obligations now standing against the party of the second 
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part (plaintiff), but not to exceed $5,000.” A further 
clause provides: “Party of the second part agrees to pay 
all wholesale and other accounts immediately that said 
stock may be charged with or held for. Satisfactory 
to party of the first part (defendant).” An invoice was 
taken, but when the settlement was attempted trouble 
began, principally over the construction and effect of the 
two provisions above quoted. The defendant claimed 
that plaintiff owed an amount in excess of the $5,000 
which defendant had agreed, as he contended, to advance 
on plaintiff's debts if that much were needed, and 
defendant further claims that plaintiff did not pay the 
wholesale bills and never would furnish a correct list of 
such debts, and he refused to proceed with the deal 
until plaintiff gave him satisfactory assurance that he 
could and would pay them, because, as he testified, he 
did not want to: pay plaintiff for the goods and then have 
cveditors take the stock under the bulk sales law. The 
plaintiff insisted that he was willing and able to pay 
all his debts, amounting, as he testified, to between 
$5,900 and $6,000, and that he so assured defendant. 
It is somewhat difficult to get from the plaintiff’s testi- 
mony just what he expected of the defendant in regard 
te the giving of the mortgage of $5,000, but it iy 
undisputed that he did not pay the claims, and never 
gave a list of his creditors to the defendant. There is 
a large amount of testimony, much of it contradictory. 

The court gave an instruction that plaintiff cannot re- 
cover unless he paid or was ready, willing and able to 
pay all wholesale and other accounts, immediately 
after the signing of the contract, that the stock of 
merchandise was charged with or held for, the same 
being satisfactory to defendant. This is alleged ag 
error. The instruction might have been framed- more 
accurately to comport with the proof; but, inasmuch as 
both parties testified that their negotiations for com- 
pleting the contract were carried on for some time, and 
that a further instruction told the jury that if plaintiff 
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was willing and able to carry out the contract and 
defendant refused, plaintiff could recover, it can hardly 
be said the jury were misled. By another instruction the 
fury were told that one of the questions for them to 
decide was “which party to the agreement entered into 
between. the plaintiff and the defendant breached it.” 
The instructions as a whole fairly submitted the issues 
as to the breaching of the contract. After the jury 
tad been deliberating for some time, they came intu 
court and inquired if they could be permitted to offset 
one claim with another. The court then instructed 
the jury, over the objections of plaintiff, that they could 
not offset one claim against another, but that the jury 
might find under the instructions already given that 
neither the plaintiff nor the defendant would be entitled 
to recover. This is also claimed as error. We do not 
so view it.’ There is ample testimony to support the 
verdict against plaintiff, and as to the finding against 
defendant of course plaintiff is not objecting. 

The rule of damages submitted by the court to the 
iury is vigorously assailed; but, inasmuch as the jury 
found there was no damage, it is useless to discuss ways 
and means of measuring nothing. 

On consideration of the whole evidence and the 
instructions, we fee] that the jury’s verdict is right, and 
that there is no prejudicial error in the record. Judg- 
ment 

AFFIRMED. 


W. E. SHarp ET AL V. STATE OF NEBRASKA. 


Firep FEBRUARY 27, 1923. No. 22695. 

J. Injunction: Vio.atron: ABetrors. A person bound to obey an 
injunction should not be permitted to evade responsibility for its 
violation when he has aided or abetted others in violation thereof. 

. In determining whether a party is responsible for 

the violation of an injunction, one of the tests is, whether the 
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course of action pursued by him was intentionally instrumental in 
causing a breach of the mandate. 


Injunction orders must be fairly and honestly 
obeyed, and courts will not look with indulgence upon schemes or 
subterfuges, however devised, designed to thwart their decrees. 

4, Pleadings and evidence examined, and held sufficient to sustain the 
judgment. 

Error to the district court for Lancaster county: 

Freperick E. SHEPHERD, JuDGE. Affirmed. 


Hainer, Craft & Lane and O. B. Clark, for plaintiffs 
in error. © 


J.C. McReynolds, contra. 


Heard before Morrissgy, C. J., Ross, ALDRICH and 
Goon, JJ., Rarer and Troup, District Judges. 

Raper, District Judge. 

In obedience to a mandate from this court, in the case 
of Widener v. Sharp, 106 Neb. 654, the district court 
for Lancaster county, on the 21st day of November, 1921, 
entered a decree enjoining the defendants, and their at- 
torneys, agents and successors in office from in any wise 
enforcing against the plaintiffs the new table of rates 
adopted by the supreme legislative and governing 
body of the Royal Highlanders at a special session held 
at Denver in October, 1919. 

December 17, 1921, the plaintiffs filed a motion in the 
district court for an order citing the defendants and 
©. B. Clark and B. L. Starboard for contempt for dis- 
obedience of the decree. With said motion were also 
filed affidavits of Gottlieb J. Wenninger and William 
Widener, plaintiffs, and Homer C. VanBoskirk, A. H. 
Vanlandingham, and J. C. McReynolds, whe were not 
named as parties to the suit, but are members of the 
Roval Highlanders. The affidavits set out various acts 
ot O. B. Clark and B. L. Starboard, who are respectively 
the secretary-treasurer of Bonnie Doon Castle and 
Moray Castle, of the Royal Highlanders, in effect, charg- 
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ing these secretary-treasurers, as agents and employees 
of the defendants, and the defendants with collecting 
the enjoined rates from the affiants. The court there- 
upon issued a citation to the defendants W. E. Sharp 
and I’. J. Sharp and their agents for collection of assess- 
ments, O. B. Clark and B. L. Starboard “for wilfully 
and contumaciously violating the order of injunction,” 
which citation was duly served upon the four persons 
named therein. They filed an answer in’ which is 
set forth their respective duties as officers of the order, 
denying that either of the parties was agent of either 
of the other parties, and denying that they collected the en- 
‘joined rates from either of the affiants; alleging that 
the payments received were voluntarily. paid by the 
affiants, and asserting that they have in good faith, 
fully and fairly complied with the terms of the in- 
junction, both in letter and spirit. A trial was had, 
evidence taken, and on the 17th day of January, 1922, 
the court discharged O. B. Clark and B. L. Starboard; 
found defendants W. E. Sharp and FI. J. Sharp guilty, 
assessed a fine of $500 on each, to be paid at the end 
of one -year, and provided that if they cause to be con- 
veyed through three successive issues of the Royal High- 
lander a plain and specific statement that by the holding 
of the court the collection of rates made in Nebraska 
from November 21, 1921, to December 27, 1921, inclusive, 
was not authorized as to the excess over the certificate 
rates, and will be returned if personally demanded by 
those who paid them, and provided further that if the 
defendants repay, or cause to be repaid, such excess 
upon such demand, and make due proof thereof to the 
court by affidavit, then and in such case they shall be 
deemed to have purged themselves of such constructive 
contempt and their fines shall stand remitted. The de- 
fendants Sharp filed motions for new trial, which were 
overruled, and they bring error to this court. 

The finding of Judge Shepherd gives a clear and com- 
prehensive review. of the situation as developed, so it 
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seems advisable to give a considerable portion herein: 

“The opinion of the supreme court is to the effect that 
the 1919 rates were without authority and therefore 
without force. It directed this court to enjoin the de- 
’ fendants from enforcing said rates. This means from 
keeping such rates in force or collecting the same. Con- 
sidering that the supreme court declared these rates a 
nullity, it seems reasonable that it meant just about 
this by the language which it employed. We hold that 
such was the meaning of ‘enforcing’ as used in the 
mandate and in the injunction which we entered in 
obedience thereto. 

‘Defendants held their 1921 convention after the 
opinion in question had been handed down. Said con- 
vention passed an edict reenacting the 1919 rates 
and providing for a new and higher rate after January 
1, 1922, and providing further that if members ac- 
quiesced by paying the 1919 rates for the remainder 
of the year, or by written acceptance of the same, they 
might continue on the 1919 rates and not be subject to 


the new ones. However, the edict could not be effective - 


until December 27, 1921, because of the limitation of 
the statute. 

“Thereupon they proceeded to collect the condemned 
rates of 1919 as before the opinion and injunction, 
though claiming to do so under the reenactment: of 1921, 
and continued to so collect even after the injunction 
throughout the entire months of November and December 
and up to the time of the trial of this contempt pro- 
ceeding. They did not compel the membership to pay 
these rates by threat of forfeiture or otherwise. They 
did not dispute that the member had a right to pay the 
certificate rate if the question was raised. They re- 
ceived the certificate rate if it was tendered. But at least 
in one of the tributary castles the practice of the 
secretary was to turn to the edicts whenever a member 
came to pay, and say this is the rate. It followed that 
the ordinary uninquiring member paid the 1919 rate, 


° 
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not from choice, not in a voluntary way, but as a result 
of a collection system employed by the defendants. 
Undoubtedly many throughout the state paid the pro- 
scribed rates in this way, believing that they must or 
should. This was a wrong attitude on the part of the 
defendants. It amounted, according to the view taken 
by the court, to an enforcing of the 1919 rates and to 
a violation of the injunction. 

“The responsibility rests mainly upon the head 
Gfficers, the executive castle, including W. E. Sharp, most 
illustrious protector, and IF. J. Sharp, chief secretary, 
who are cited for contempt. They received account of the 
collections of the tributary castles. They had oversight 
of the order. The publication of the official organ of the 
society (The Highlanders) was in the hands of Secretary 
F. J. Sharp. He noted in it (July number) the decision 
of the supreme court declaring the 1919 rates ag in- 
valid, announced that application for a rehearing had 
been made, and stated that said rates would continue 
to be collected until final disposition of the case or until 
such rates were superseded by the edict. Subsequent 
issues, to be sure, gave the 1921 edict in full. But none 
of them gave any plain information as to the determina- 
tion of the case in court and as to the protection af- 
forded to the membership thereby. In fact, the October 
number issued at a time when the supreme court 
had said its final word and when the injunction of 
this court was imminent, announced in sterotyped form 
that the November assessment had been made and that 
members should pay, etc., precisely as through the months 
preceding, though in other parts of this issue the option 
of the new edict was explained and the membership 
was told how it might escape the higher rates of 1922 
by paying the same old rates collected since April, 1920. 
By continuing the sysiem the society and the defendants 
enforced the 1919 rates throughout November and Decem- 
ber of 1921, and violated the injunction. Because of 
this, which the court finds as a matter of fact, the de- 
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fendants W. E. Sharp and F. J. Sharp, respectively 
most illustrious protector and chief secretary, are ad- 
judged guilty of constructive contempt. 

“Tt is insisted that the society had a right to give its 
members the option referred to, and that their ac- 
ceptance of the same made a good contract. But, as the 
court views it, it did not and could not give such option 
before the 27th day of December, 1921. As the court 
views it, such a contract should be made only upon full 
disclosure of the standing of the 1919 rates and of the 
rights of the membership with respect to its payments 
made thereunder, so that members would know what 
they were giving up by the acceptance of such option. 
But, as a matter of fact, the society did not give any 
option to members when it was collecting November 
and December assessments up to December 27. It could 
uot, because the edict did not and could not go into 
effect till said 27th day of December. It was con- 
ceivable at the time that the.old rates were being col- 
lected for the months in question that the 1921 edict 
might never go into effect. There was no basis for such 
contemplated contract at the time that these collections 
were being made. Both authority and consideration 
were lacking to give it validity.” 

The first alleged error is that the affidavits in support 
of the motion for the citation do not contain facts 
sufficient to sustain judgment of guilt. In substance the 
affidavits state that the defendants Sharp, through their 
agents, stated to the two plaintiff affiants and two 
others that the rates they were collecting for the month 
of November, 1921, were the same as had been collected 
since April, 1920, and which were the enjoined rates, 
and the other affidavits show similiar demands and 
payments by other members of the order of Highlanders. 
The affidavits are sufficient; but, if there was a defect, 
the defendants waived it by answering to the merits 
without challenging the sufficiency of the complaint. 
9 Cyc. 39. The court had jurisdiction of the de- 
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fendants. Plaintiffs in error contend that the court had 
no authority to hear and determine the rights of any 
members who were not in fact named as plaintiffs. 
While this may be the rule in certain cases, in others it 
has been held that any one who has a pecuniary interest 
may have relief by contempt proceedings. 13 C. J. 59, 
vec. 82. However, there arises no necessity for a 
determination of that proposition here, because there are 
two actual plaintiffs seeking the remedy, and the right 
of the court to take jurisdiction does not depend on the 
status of those affiants who were not originally plaintiffs. 

Plaintiffs in error allege that there has been a change 
of conditions in the by-laws (edicts, as they are called) 
of the order which constitute a sufficient justification for 
disregarding the mandate of the injunction. Of course, 
there may arise a condition subsequent, or an express 
agreement, which will release the injunction, or a party 
by conduct may waive his right to have the mandate 
carried out. No authorities are needed to support this 
elementary principle. Many cases were cited in plain- 
tiffs’ brief, but none of them are applicable to the facts 
in this case. The opinion of the trial judge clearly 
states that there could have been no objection to a 
member paying the proscribed rate, providing he under- 
stood his rights and did it voluntarily. 

It is urged that the evidence does not show any act 
of the plaintiffs in error which can be construed as 
“enforcing” the collection of the old rates. The word 
“enforce” is used in a multiplicity of ways and is given 
many shades of meaning and applicability. It does not 
necessarily imply actual force or coercion. It may mean 
to exact, to obtain authoritatively; to cause to have 
force or effect or to be executed; to put in execution; 
to cause to take effect. The trial court was‘ justified 
in finding that the method used was in fact enforcing 
the collection of the old rates. 

It is further contended that the secretary-treasurers 
of the subordinate lodges were not agents of the plain- 
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tiffs in error. We need not decide the proposition 
whether it was what may strictly be called an agency. 
These two chief officers had general charge and over- 
sight of the affairs of the order, and must have known 
that the collectors were sending in the exact amounts 
-of the enjoined rates. Mrs. Starboard evidently under- 
Stood, for she so testified, that she was without authority 
until directed by the higher officers to make any rate 
-cther than contained in the edict (which was the old 
rate). It is a fair inference from the evidence that the 
plaintiffs in error knew of continued collection of the 
enjoined rates, and that they knowingly permitted it 
to go on for the purpose of evading the commands of the 
injunction. It was the duty of the plaintiffs in error. 
to’ obey the spirit as well as the letter of the decree, 
and they cannot excuse themselves where they have 
knowingly permitted, or aided or abetted its violation 
‘by the subordinate officers of the castles or lodges. 
People v. Pendleton, 64 N. Y. 622; Ex parte Miller, 129 
Ala. 130, 87 Am. St. Rep. 49; 22 Cyc. 1012; Merchants 
Stock & Grain Co. v. Board of Trade of City of Chicago, 
201 Fed. 20. 

The plaintiffs in error did not profit from the illegal 
collection, but this is immaterial; and perhaps, as sug- 
gested, the payment of the enjoined rates may have been 
to the advantage of the paying members; but that matter 
has no weight here, for such consideration was a matter 
wholly for the paying member. The court should look 
to the course pursued in ascertaining whether it was 
intentionally instrumental in causing the collection of 
the enjoined rates. 

The district court provided a fair and inexpensive 
method by which the defendants can escape the payment 
of the fines, and if the plaintiffs in error are, as they 
assert, anxious to carry out the mandate of the in- 
junction, they could long ago have had the fines re- 
mitted. 

The judgment of the district court is 

AFFIRMED. 
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CHARLES T. ALTIS vy. STATE OF NEBRASKA. 


Firep Fesruary 27, 1923. No. 22867. 


1. Criminal Law: AMeNpMENT oF CoMPLAINT: PRELIMINARY HEARING. 
Where a defendant had a preliminary hearing on a valid complaint, 
and thereafter a faulty information is filed, and later, by leave of 
court, an amended information is filed which conforms to the 
original complaint, the defendant is not entitled to a.new pre- 
liminary hearing. 


2. Evidence examined, and field sufficient to support the verdict. 


Error to the district court for Lancaster county: 
E1xiotr J. CLEMENTS, JuDGR. Affirmed. 


R. J. Greene and W. W. Towle, for plaintiff in error. 


Clarence A. Davis, Attorney General, and C. L. Dort,. 
contra. 


Heard before Morrisspy, C. J., Letton, DEAN and 
Goon, JJ., Rarer, District Judge. 


Rapgr, District Judge. 

Error proceeding from second conviction of defendant 
in error for wife and child abandonment. The first 
conviction was reversed by this court in Altis v. State, 
107 Neb. 540, because of a faulty instruction, and a 
failure to properly allege the crime. When the case 
was remanded the county attorney was permitted to 
file an amended information which contained the omitted 
essential allegation which was lacking in the former 
information. A plea in abatement was filed to this 
amended information, alleging that defendant had not 
been given a preliminary hearing. Issue was joined on 
this plea, jury impaneled and trial had thereon. The 
undisputed evidence showed that before the first informa- 
tion was filed a complaint was filed with a justice of the 
peace, and a full preliminary hearing had, and the justice 
in due form found the crime had been committed, and 
held the defendant to answer to the district court. At 
the close of the hearing the court directed the jury to 
return a verdict for the state. The original complaint 
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before the justice complied in every respect with the 
conditions required by the opinion of the supreme court 
in the case of Altis v. State, supra. The defect in the 
first information was evidently caused by an oversight 
in preparing. the information, and the words “without 
good cause” were inadvertently omitted. The complaint 
filed with the justice contained these words. The de- 
fendant, having been granted a valid preliminary hear- 
ing, is not entitled to another on the filing of an amended 
information which states the same offense as that contain- 
ed in the original complaint. The action of the district 
court in directing a verdict against the defendant on 
the plea in abatement was right. 

Plaintiff in error urges that the evidence is not 
sufficient to sustain the verdict of guilty. A careful 
reading of the testimony shows that the verdict was 
fully justified. The defendant, without good cause, 
wilfully abandoned the wife and three minor children. 
and wilfully and without good cause wantonly failed 
and refused to provide for them. The abandonment took 
place in Lancaster county. The defendant thereafter 
left the county, and had to be brought from another 
state on an extradition warrant, but this can in no 
wise excuse him. But he alleges that the state did not 
prove he had no property, or that he was earning 
sufficient wages to provide for the family. It was fully 
shown that at the time of the abandonment the de- 
fendant was a strong, healthy young man and was and 
had been earning good wages. Of course, it would be 
impossible’ for the prosecution to trace him from one 
locality or state to another, and prove his employment 
at these different places or the wages he received. The 
jury had the right to presume, in the avsence of proof 
to the contrary, that his earning capacity remained un- 
impaired. It was sufficient for the state to show that 
prior to his departure he had steady employment at 
remunerative wages, and it is not required to offer 
further proof that he had means or that he earned 
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wages after he left. The defendant did not testify 
in his own behalf, nor did he offer any testimony. The 
state’s proof was ample under the rule announced ia 
Havhcek v. State, 101 Neb. 782. The abandonment and 
failure to provide for the family was wanton and heart- 
less, and without any justification, and his conduct as 
shown by the evidence fully merits the sentence im- 
posed by the court. 

Error is assigned for the court’s failure to give eight 
instructions asked by defendant. All of these, with the 
exception of two, were fairly included in the instructions 
given by the court. One of these referred to the pre- 
sumption of good character. In certain cases the giving 
of such an instruction would be proper, but the record 
of this case clearly shows that such instruction was not 
in any way required. The other proposed instruction 
was to the effect that if the jury believed any witness 
had wilfully sworn falsely to material statements, they 
might wholly disregard the testimony of such witness. 
There is nothing appearing in the testimony of any 
witness which would have justified the giving of such 
instruction. 

The defendant had a fair trial, and the judgment of the 
district court is 

AFFIRMED.. 


CHARLES T. ALTIS vy. STATE OF NEBRASKA. 


Friep Fesruary 27, 1923. No. 22879. 


Bill of Exceptions: AppricaTIon For AT Expense oF County: HEearInc. 
Under section 1123, Comp. St. 1922, on application by defendant for- 
an order to require reporter to furnish bill of exceptions at the ex- 
pense of the county, where objection is made thereto, the court or 
judge has authority to hear testimony for and against such appli- 
cation, and if the testimony discloses that defendant’s claim of 
poverty is untrue, or that the inability to pay the fee is occasioned by 
his own wilful act for the purpose of avoiding payment, the court 
or judge should refuse the order. 
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Error to the district court for Lancaster county: 
WILLIAM M. MorNING, JUDGE. Affirmed. 


R. J. Greene, W. W. Towle and Francis V. Robinson, 
for plaintiff in error. 


Clarence A. Davis, Attorney General, and @. L. Dort, 
contra. 


Heard before Morrisspy, C. J., Lerron, Dean and 
Goon, JJ., Raper, District Judge. 


Raprr, District Judge. 

In the divorce action of Jeanette M. Altis, plaintiff, 
y. Charles T. Altis, defendant, the defendant was ad- 
judged guilty of contempt of court for wilful failure and 
refusal to obey an order of the court directing the de- 
fendant to pay support money for the wife and children 
during the pendency of the divorce action, and he was 
sentenced to jail until he paid the allowance or gave 
bond for the family’s support. 

Defendant gave notice of appeal, and filed an affidavit 
stating that he was unable, on account of poverty, 
to pay the costs of a bill of exceptions, and prayed the 
court to direct the reporter to make and deliver to 
defendant bill of exceptions, the fees therefor to be 
charged to and paid by Lancaster county. Affidavits 
were filed for and against the application; the court 
yefused the requested order, and the reporter refused 
to make bill of exceptions for the defendant until the 
fees therefor were paid. 

Two errors are assigned: First, the court was without. 
power to punish the defendant for failure to pay the 
support money; second, the court erred in refusing the 
request to require the reporter to furnish bill of ex- 
ceptions. 

The case of Cain v. Miller, ante, p. 441, disposes of 
plaintiff in error’s first contention. The testimony not 
being before us, we must assume that there is sufficient 
evidence to support the judgment. 
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As to the second contention, section 1123, Comp. St. 
1922, is relied on. This provides that, in. criminal 
cases wherein, after conviction, the defendant shall 
make an affidavit that he is unable, by reason of his 
poverty, to pay for such copy, the court or judge thereof 
may, by order indorsed on such affidavit, direct the 
reporter to deliver such long-hand copy to such defendant, 
and his fees therefor shall be paid by the county. It is 
contended that this statute should be so construed 
that, on the filing of such affidavit, the court must 
accept it as true and make the order accordingly. If it 
be granted that this is a “criminal case,” within the 
meaning of the statute (which, however, we do not 
determine), the statute cannot reasonably be construed 
as contended for. The statute says the court “may, 
by order indorsed on such affdavit,” direct the reporter 
to make long-hand copy of the evidence to defendant. A 
defendant is not entitled as a matter of constitutionai 
right, for the purpose of appeal from conviction for 
crime, to have a bill of exceptions furnished to him 
free; his right to such free bill of exceptions rests 
wholly upon the statute. From’ the wording of the 
statute and the purpose for which it was enacted, it is 
plain that it was not intended to require the trial court. 
or judge, in a mere ministerial way when objection has 
been made, to grant the order on the presentation of 
the affidavit without question and without the authority 
to inquire into the truthfulness of good faith of de- 
fendant’s affidavit. If, however, the proof is sufficient to 
support the application, then, of course, it is the duty of 
the court or judge to grant the order. The court or judge 
has the power, under the statute, when objection is 
made, to receive evidence for and against the application, 
and on such hearing, if it appears that the defendant’s 
affidavit is untrue or that defendant has wilfully dis- 
sipated his property or conveyed or given it away for 
the very purpose of putting the state to expense of 
furnishing the bill of exceptions, it cannot justly be 
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said that, because of defendant’s poverty, he is unable 
to pay the reporter’s fee. In the case at bar the court 
considered the evidence for and against the application, 
and the evidence is sufficient to support the refusal to 
grant the order.’ This procedure was warranted under 
the statute, and the order of the trial court was proper. 
The action of the district court is , 

: ‘ AFFIRMED. 


Ropert C. FISCHER, APPELLANT, V. WALTER FUELBERTH, 
APPELLEE. 


Firep FEeBRuARY 27, 1923. No. 22218. 


1. Estoppel. The rule that, where a party gives a reason for his con- 
duct and decision touching anything involved in a controversy, he 
cannot, after litigation is begun, change his ground and put his con- 
duct upon another and different consideration, that he is estopped 
from doing it by a settled principle of law, does not apply to one 
who, at the time he gave a reason for his conduct, had no knowl- 
edge, actual or imputed, of the existence of an additional ground of 
defense which he afterwards learned and respecting the assertion of 
which he is sought to be estopped. 


ao 


Pleading: Derrenses. In such case, in a suit against him, the 
defendant may set up, as one of his defenses, the after-discovered 
ground, as well as the one first assigned, and be permitted to 
support the same by evidence and have the same submitted to the 
jury under proper instructions. 
AppEAL from the district court for Pierce county: 
WILLIAM V. ALLEN, JUDGE. Affirmed. 


M. H. Leamy, for appellant. 
Ora S. Spillman, contra. 


Heard before Morrissey, C. J., Lptton, DEAN, ALDRICH 
and Goop, JJ., Raper and Troup, District Judges. 


Troup, District Judge. 


An action for damages alleged to have been sustained 
by plaintiff by reason of failure of defendant to comply 
with his bid for a quantity of hay at an auction sale. 
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It is alleged in the petition that on January 6, 1920, 
the plaintiff being possessed of a large amount of 
personal property, including a quantity of alfalfa hay, 
exposed the same to public sale at auction, and defendant, 
being present, bid off 40.3 tons of said hay at an agreed 
price of $15 a ton and the same was thereupon sold to 
defendant, the sale amounting to $604.50; that thereafter 
the defendant refused to accept said hay and pay for the 
same; thereupon plaintiff notified defendant that he 
would resell said hay and hold the defendant responsible 
for any deficiency that might arise by reason thereof, 
and on February 27, 1920, plaintiff did resell said hay at 
public auction for the sum of $277.64, which, it is 
alleged; was the highest price obtainable therefor, and 
in doing so incurred an additional expense of $8.32, 
making his damages sustained the sum of $335.18, for 
which he prays judgment in a suit brought in the 
district.court for Pierce county. 

On April 4, 1921, the day before the commencement of 
the trial in the district court, the defendant filed an 
answer in which he admits the purchase of the hay at 
public sale referred to, but alleges that previous to and 
at the time he purchased the same he was told by 
plaintiff that the hay was at the place of one Charles 
Mordhorst, six miles distant from the home of defendant, 
which was easily accessible thereto, whereas in truth 
and in fact, as he learned afterwards, said hay was 
located at the place of one Fred Mordhorst, a distance 
cf 18 miles from defendant’s home and not easily 
accessible thereto, and thereupon and for that reason 
the defendant refused to accept said hay and so nolined 
the plaintiff. 

On April 5, 1921, the same being the day the trial 
in the district court began, the defendant filed an 
amended auswer in which he alleged the matters set 
forth in his original answer, and further alleged that 
at the sale at which defendant purchased the said hay 
the same was sold by sample, which sample was ex- 
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hibited to and examined by defendant, and plaintiff, 
being present, stated to defendant and other bidders 
that the hay offered for sale was of the same kind and 
quality as the sample, whereas in truth and in fact 
it was greatly inferior in quality and was not worth 
tu exceed one-half the value it would have been had 
it equaled the sample exhibited, all of which was well 
known to the plaintiff, but not known to defendant, 
and defendant, relying upon the statements of plaintiff 
as to the location and quality of said hay, purchased 
the same, whereas if he had known otherwise he would 
not have bid therefey. 

Plaintiff, replying, denies all allegations of new matter 
contained in defendant’s answer, and further alleges that 
at the time the defendant refused to comply with his bid 
and pay for said hay, and at no time since did the 
defendant make any objection to the quality of said 
hay or refuse to comply with his bid for the reason 
said hay was not of the kind or quality represented, 
and that defendant, having given one reason for his 
conduct and decision touching said purchase of said 
hay, cannot now, after litigation has begun, change 
his ground and put his conduct upon another and 
different consideration. 

At the trial plaintiff objected to the admission of 
any and all testimony in support of the defendant’s 
claim that the hay was not as represented for the 
reasons set forth in his reply, but the objections were 
overruled and the evidence admitted. At the close of the 
trial plaintiff tendered an instruction covering the prop- 
osition and theory contended for in his reply, which 
ivstruction the court refused, and instructed the jury 
upon that subject as follows: 

“No. 11. If you find from the evidence that, shortly 
after the sale, the defendant discovered that the hay was 
rot located on the Charles Mordhorst farm, but on the 
Fred Mordhorst farm, distant about 18 miles from 
his home, and for that reason he rescinded the transaction 
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and refused to make the settlement and payment pre- 
scribed by the terms of the sale, and you further find 
that thereafter be further discovered that the hay 
was not as represented by the plaintiff and did not 
comply with the sample exhibited at the time of the 
sale, but was inferior in quality, then thé fact that he 
placed his refusal to make payment and settlement in 
the first instance on the ground that the hay was not 
situated on the Charles Mordhorst farm, but on the Fred 
Mordhorst farm, would not preclude him from 
showing the inferior quality of the hay.” 

The jury returned a verdict for the defendant. The 
plaintiff appeals. 

The sole question presented by the briefs of both 
sides, and therefore the sole question for consideration 
‘and determination here, is: Did the court err in 
admitting testimony in support of the defense respecting 
the alleged misrepresentations as to the quality of 
the hay and by giving the instruction above quoted and 
refusing to give the instruction tendered by plaintiff? 

The plaintiff contends for the application of the rule 
that, where a party gives a reason for his conduct 
and decision touching anything involved in a con- 
troversy, he cannot, after litigation has begun, change 
his ground and put his conduct upon another and 
different consideration. He is not permitted thus to 
mend his hold. He is estopped from doing it by a 
settled principle of law. 

This is a familiar and well-established rule in this and 
many other jurisdictions, and in the opinion of the 
writer is a sound and most wholesome one to prevent, 
so far as may be, litigants, so disposed, from trifling 
with their solemn contracts and other like legal ob- 
ligations when called into court for a breach thereof, 
but in our opinion this ruie cannot be made to apply in 
the instant case. We fear that the learned counsel for 
the plaintiff has over-looked, for the time being, the fact 
that knowledge, either actual or imputed, by the party 
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complained against, of the existence of the subject-matter 
concerning which he is sought to be estopped, is an 
indispensable element of estoppel. 

The undisputed evidence in the case ghows that, at the 
time the defendant refused to complete his contract of 
purchase and gave as his reason therefor the alleged 
misrepresentation of the location of the hay, he did not 
know of the inferior quality of the hay and had no 
means of knowing it; it was not until a “week or so 
after” that he learned of the inferior quality of the hay as 
compared with the sample exhibited at the sale. There 
is no evidence that after defendant gave his first reason 
for declining to complete his purchase he ever had any 
communication with plaintiff on the subject. Now, 
after he learned of the additional reason, was there a 
legal duty imposed upon the defendant to communicate 
the same to the plaintiff before he could avail himself 
of this additional defense to plaintiff’s suit? In our 
opinion there was not. To illustrate: The defendant, 
in the first instance, might have refused to complete 
his contract and remain silent as to any or all reasons 
he might have had for his conduct, no matter how many 
he may have believed existed, and still, when sued, set 
up in his answer any and all defenses available to him, 
whether coming to his knowledge before or after suit, 
without apprising the plaintiff of what these defenses 
were. So, in the present case, when plaintiff demanded 
of defendant a completion of his purchase by payment 
for the hay, the defendant refused, giving as his reagon 
therefor the only one of which he then had knowledge, 
namely, the alleged misrepresentation of the location of 
the hay, and it was not until afterwards that he learned 
of the additional objection, to wit, the alleged comparative 
inferior quality of the hay with the sample. This, as 
we have seen, defendant was not obliged to communicate 
to plaintiff. After knowledge of the additional reason, 
defendant made no declaration respecting the transac- 
tion, and therefore could not be estopped from asserting 
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the latter reason as one of his defenses. The record 
shows that he asserted both, introduced evidence in 
support of both, and appropriate instructions respecting 
both were submitted to the jury, all of which we think 
properly may be done, and without violation of the 
rule in question, and without conflict with any decision 
enforcing the rule, of which we are aware. An exami- 
nation of all of the many decisions in which the rule is 
enforced, whether in this state or elsewhere, which an 
exhaustive search has brought to our attention, without 
exception, discloses the fact that the person held to 
be estopped had knowledge, either actual or imputed, 
of the fact or facts constituting his subsequently offered 
defense at the time he gave to his adversary the first 
reason or excuse for his conduct. Of course, it is plain 
to see that one should expect to find this fact present 
in all such cases; otherwise, no ground for estoppel 
would exist. 

It is true that defendant’s answer was long-delayed, 
and even then his first answer, filed the day before the 
trial, did not contain this so-called second defense, and 
it was not until his amended answer, filed the day the 
trial began, that this defense was first set up. No ob- 
jection was made by the defendant to the filing of 
either of these answers, but, in any event, permission to 
file the same when they were filed was within the sound 
discretion of the court. The assertion of this belated 
defense under the facts disclosed was a circumstance 
nevertheless which the jury had a right to consider as a 
possible reflection upon its genuineness, and which it will 
be presumed the jury did consider in arriving at their 
verdict. 

We think there was no error on the part of the trial 
court in dealing with the matters complained of, and its 
judgment therefore must be 

AFFIRMED. 
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JAMES D. LAWSON, APPELLEE, V. UNION PaciFiC RAILROAD 


4. 


COMPANY, APPELLANT. 


FILED FEBRUARY 27, 1923. No. 22235. 


Railroads: NEGLIGENCE. Where it appears that after dark the 
servants in charge of one of defendant’s engines, with powerful 
electric headlight attached, leave the same in such a_ position 
that the full glare of said light is cast upon a nearby crossing 
over which the public pass and animals are liable to be driven, the 
effect of which light is to cast dark shadows upon the lower 
ground in the immediate proximity to defendant’s track, calculated 
to frighten cattle being driven over said crossing, and said cattle, 
becoming frightened, refuse to move forward, but, getting beyond 
the control of their drivers, crowd westward along defendant’s 
track, where within a few minutes thereafter, a belated fast-moving 
passenger train of defendant strikes and kills many of the herd, 
and where it further appears that, after placing the engine and - 
headlight in the position stated, those in charge thereof absented them- 
selves and remained absent therefrom until after the happening 
of the accident, leaving no one present to remove the cause of the 
danger by dimming or extinguishing the light, such facts constitute 
negligence on the part of defendant for the injurious consequences 
of which it may be held liable. 


The fact that defendant may have had “no actual 
knowledge of the alleged effect of its light upon the crossing, nor of 
the propensity of animals to frighten thereat, will not necessarily 
excuse it from the charge of negligence, where it further appears 
that, had defendant’s servants been at their post of duty, they could, 
in the exercise of ordinary diligence, have discovered the dangerous 
effect the headlight was having upon plaintiff’s cattle and promptly 
removed the source of danger by dimming or extinguishing the 
light. 


Negligence: Question For Jury. Even though plaintiff, in doing 
what he did, with knowledge of certain facts ascribed to him, was 
guilty of negligence, his negligence cannot be said to be of such a 
degree as that the court was required, as a matter of law, to direct 
a verdict for defendant. At most, it produced a case of comparative 
negligence for the jury. 


Instructions upon the subject of comparative negligence examined 
and approved. 


Apprat from the district court for Buffalo county: 


Bruno O. Hostetter, Jupen. Affirmed. 
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C. A. Magaw, Thomas F. Hamer and Thomas W. 
Bockes, for appellant. 


Prince & Prince, Fred A. Nye and M. H. Worlock, 
contra. 


Heard before Morrissey, C. J., Rosr, ALDRICH and 
Day, JJ., Troup, District Judge. 

Troup, District Judge. 

Plaintiff brings his action against the defendant, 
Union Pacific Railroad Company, to recover for the loss 
of 45 head of cattle killed by one of defendant’s fast- 
moving passenger trains at or near a certain public 
highway crossing over defendant’s tracks in or near the 
village of Buda, Buffalo county, Nebraska. The undis- 
puted evidence shows the value of the cattle destroyed 
tc be $4,757; but, presumably to avoid federal jurisdiction 
and maintain his action in the state courts, the plaintiff 
reduced the amount of recovery asked to $3,000. The jury 
yveturned a verdict for plaintiff for $2,000 and interest, 
a total “of $2,472,138. Defendant appeals. 

From the petition it appears that at or about 6 o’clock 
on the evening of December 11, 1917, plaintiff received 
a shipment of cattle over defendant’s road at Buda, 
Nebraska, and, deciding to drive the cattle to his feed 
vards located about six miles northwest of Buda that 
night, plaintiff afoot and three men on horseback as- 
sisting him drove the herd from the stock pens along 
the highway immediately south of and parallel to de- 
fendant’s tracks, a distance of about 2,000 feet, then 
north onto the crossing of defendant’s mainline tracks, 
the route taken being the natural and most practical one 
to point of destination, arriving at the crossing a few 
minutes, before 7 o’clock; that defendant had negligently 
failed to maintain cattle-guards on either side of said 
crossing; that defendant’s freight train which had ~ 
brought plaintiff’s cattle to Buda was left standing on the 
south switch track with.the engine attached headed west,. 
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equipped with a powerful electric headlight, within a 
few feet (from 300 to 500) of said highway crossing, 
which defendant’s servants negligently left lighted in full 
glare casting intense rays of light over and upon said 
crossing; that defendant’s north track at such crossing 
is about 18 inches higher than the ground in the im- 
mediate proximity of said north track, causing the rays - 
from the headlight to cast shadows over the lower ground 
making it look black; that said cattle, after going upon 
said crossing, became greatly frightened at said light 
and the shadows cast beyond its rays, so that they re- 
fused to move farther north and cross said mainline 
track, but “milling” about became unmanageable and 
crowded off said crossing onto the defendant’s tracks 
west thereof; that at said time a passenger train of 
defendant company, known as No. 7, and running several 
hours late, approached from the east at a very high rate 
of speed, and passing through said town of Buda without 
lessening its speed negligently ran into said cattle then 
on defendant’s track, killing 45 head thereof; that said 
cattle were killed wholly through the negligence of de- 
fendant in maintaining the powerful and undimmed head- 
light on the freight engine, the failure to maintain 
cattle-guards at the crossing in question, and the negli- 
gence of its servants in charge of its passenger train in 
the failure to exercise ordinary care to stop said train 
before coming into collision with said cattle. 

Defendant’s answer admits that at the time stated in 
plaintiff's petition plaintiff and his employees drove a 
herd of cattle belonging to plaintiff along the public 
highway south and parallel to defendant’s track from the 
stock pens in Buda to the public highway crossing on 
defendant’s track, referred to in plaintiff’s petition, and 
that said cattle were being driven by plaintiff and his 
employees upon said public crossing at a time when de- 
fendant’s westbound passenger train No. 7 was approach- 
ing from the east; it admits that no cattle-guards had 
been constructed on either side of said cross-way, but 
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alleges that the law did not require the same; it admits 
that certain of plaintiff’s cattle were killed by defend- 
ant’s train No. 7, but denies each and every other al- 
legation in plaintiff’s petition contained. Further an- 
swering, defendant alleges that whatever loss or injury 
plaintiff may have sustained by reason of the killing 
of said cattle was caused wholly by the negligence of 
plaintiff and his servants, and without fault or negligence 
on the part of defendant or its employees. The reply 
of plaintiff denies all new matter in defendant’s an- 
swer. 

It will be observed that three grounds of negligence 
against defendant are presented by plaintiff’s petition: 
(1) Negligence in maintaining the headlight on the 
freight engine standing on the side-track; (2) negligence 
in failing to maintain cattle-guards at the crossing; and 
(3) negligence in the operation of the passenger train 
No. 7 which killed the cattle. 

Ground No. 2 was stipulated and instructed out of 
the case, and ground No. 3 was withdrawn from the jury 
by one of the court’s instructions, so that ground No. 
1 was the only one submitted to the jury, and agreed by 
both parties to be the only one for consideration here. 

At the close of the entire evidence in the case the 
defendant requested a directed verdict in its favor. 
The same being refused, the case was submitted to the 
jury, the jury returning a verdict for plaintiff in the 
sum above stated. The refusal to direct a verdict and 
the claim that any verdict for plaintiff cannot be upheld, 
under the evidence, form the principal grounds of error. 

An examination of the evidence shows that it sub- 
stantially supports the allegations of the petition in 
respect to the ground of negligence to be considered, 
and further shows that, after placing said engine, with 
its headlight, in the position stated, the defendant’s 
servants in charge thereof abandoned the same for an 
indefinite time, with no one in attendance thereat until 
after the accident to the cattle had happened. Under 
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the evidence adduced there can be no doubt but the 
glaring headlight from defendant’s freight engine and 
the effect it had upon the uneven surface at the crossing 
was the proximate cause of the cattle stampeding which 
led to their destruction. The blinding light continuing 
to shine, with neither the engineer nor fireman at his 
post to remove the cause by dimming the light while 
the cattle were still upon the crossing, created a negligent 
condition, for the injurious consequences of which we 
think the defendant may be held responsible. It was 
not necessary that this headlight, casting its intense 
rays over and upon a public crossing, should have been 
kept burning as it was. The train and engine to which 
said headlight was attached was at rest and was to be at 
rest until it received orders to go forward. Allowing 
the full light to shine, as it did, was not so culpable, 
“in our opinion, as the act of those in charge deserting 
their post leaving no one to remove the negligent con- 
dition by dimming or extinguishing the headlight in case 
an emergency arose, as one did arise in this instance. 
Jf defendant’s servants had been at their place of duty 
and exercised ordinary care to observe what effect the 
light of their engine was having upon the actions of 
plaintiff’s cattle, in all probability the mischief could 
have been averted by dimming the headlight while the 
cattle were still upon the crossing and within the control 
of the drivers. It was the continuation of the negligent 
condition after it could and should have been removed 
that worked havoc among the animals, causing them 
io break away from the crossing and into a. place where 
they were destroyed. 4 

The case is not unlike one in which unusual noises 
occur in or about the operation of trains in the vicinity 
of public crossings calculated to frighten animals. The . 
case of Williams v. Chicago, B. & Q. R. Co., 73 Neb. 695, 
is of that character, and in which it is said: ‘Where the 
conditions are such that noises thus made would endanger 
a person (plaintiff's team taking fright) at a public 
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crossing, which result could be avoided by temporarily 
staying or suspending the noise without materially inter- 
fering with the due operation of the train, ordinary 
care and prudence require that it be thus stayed or 
suspended until the danger is past.” In the course of 
the opinion the court further observes: “The defendant’s 
Kability does not depend alone on what its employees 
saw, but on what, under the circumstances, they might 
have seen and should have seen. The fireman at least 
might have seen the plaintiff’s peril, and, in view of 
all the circumstances, it was certainly the duty of 
someone engaged in operating the train to see.” 

' So we say, under the circumstances of the instant 
case, it was the duty of either the engineer or fireman, 
or both, to have been at his post. of duty, and, had 
either one been there, he would or should have seen 
the predicament plaintiff’s cattle were in, caused by the 
light from the engine, and that by dimming or even ex- 
tinguishing same, if necessary, could have averted the 
accident. Why both of these employees absented them- 
selves from their post of duty under the circumstances 
does not appear. Neither one was put upon the stand 
to explain his absence, and from this it is probably fair 
to infer that neither one had a justifiable excuse for 
doing so. 

The case of Missouri, K. & T. R. Co. v. Weatherford, 
26 Tex. Civ. App. 20, is one in which the railroad com- 
pany was held liable for the negligence of its engineer 
for the unnecessary blowing of the whistle near a 
crossing resulting in plaintiff’s injury, and the court 
said: “As the jury were authorized to find from the 
evidence, the employees of the appellant in charge of the 
engine were negligent in sounding the whistle and keep- 
ing it sounding, so that the appellee’s team became 
frightened and ran upon the track. ‘They were required 
to keep a lookout for the crossing, and if they discovered 
that appellee’s team had taken fright, or by the exercise 
of ordinary care could have discovered it, or knew that 
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the noise being made would likely frighten a team of 
ordinary gentleness, and frightened the team with the 
unnecesary blowing of the whistle, the appellant. would 
be liable for negligence.” Substituting the “headlight” 
in the case at bar for the “whistle” in the case cited, 
we have a perfect application. See instruction to same 
effect, approved in Missouri, K. & T. R. Co., v. Belew, 
22 Tex. Civ. App. 264; Gulf, C. d 8. F. R. Co. v. Box, 
$1 Tex. 670; Philadelphia, W. & B. R. Co. v. Stinger, 
78 Pa. St. 219. 

Who can say that under the circumstances in the 
present case the defendant was not negligent in any 
cegree? Even if the plaintiff was also negligent, it be- 
came a question of comparative negligence between the 
two, and that was a question for the jury to decide. 

It is true that while the cattle were about to go 
upon the crossing the driver in the lead espied what he 
thought might be a train approaching from the east just 
zeppearing around a curve in the road about six miley 
distant, and called out to his fellow drivers, including 
the plaintiff, who said, “Go ahead.” But the cattle were 
then upon the crossing, and any attempt to have trrned 
them back at that time in the face of defendant’s blinding 
light would have been a futile thing, as subsequent 
events proved, and had the condition at the crossing 
caused by the light and shadow which frightened the 
cattle not existed, or, existing, had been removed by 
dimming the light, the plaintiff would have had ample 
time to have driven his cattle across before the arrival of 
the train which killed them. It is said by defendant 
that the plaintiff knew. of the existence of the light upon 
the crossing, and also that no one was on the engine, so 
far as he discovered, at the time of passing the same 
on his way to the crossing; that he was also familiar 
with the construction of the crossing, and with the 
habits and propensities of cattle to shy or become 
frightened by a sudden change from light to darkness 
on the surface of the ground, and that a fair inference 


792 NEBRASKA REPORTS. [Vor. 109 
Lawson v. Union P. R. Co. 


from the evidence is that defendant’s servants had no 
actual knowledge of the effect of the light upon the 
crossing and no knowledge of the effect the condition 
created would have upon animals. This much we think 
is fairly shown or inferred from the evidence. We 
think, however, there is no evidence showing that plain- 
tiff knew, or had reason to know, that the rays of de- 
fendant’s headlight cast dark shadows upon the crossing 
or in immediate proximity thereto, or that plaintiff 
knew, or had reason to know, that defendant’s servants 
had left the vicinity of their engine so as not to be 
able, in the exercise of ordinary care, with reasonable 
promptness, to protect travelers and their property 
en a public crossing against dangerous emergencies 
liable to arise on account of the headlight. 

' But, from what is shown and inferred from the evi- 
dence, defendant argues that plaintiff was negligent, and 
that, if both plaintiff and defendant were negligent, 
' then the negligence of each is to be measured by their 
comparative knowledge of existing conditions, and that, 
if plaintiff’s knowledge of the danger to be encountered 
equals or exceeds that of defendant, then defendant 
is not liable, if plaintiff embraces the danger. .We think 
this may be conceded to the extent, if at all, plaintiff 
was, in fact or in law, negligent. But we are of the 
opinion that defendant is presuming too much on plain- 
tiff’s supposed negligence. Conceding that plaintiff 
knew, as he did, of the existence of the light upon the 
crossing before he drove his cattle there, he did not 
know, in advance, that it created a dangerous condition, 
and he had a right to assume that, if a dangerous con- 
dition created by said light was suddenly disclosed 
which was endangering plaintiff's cattle, defendant’s 
servants would be on hand with reasonable promptness 
to abate the same. Williams v. Chicago, B: & G. BR. Co., 
supra. Under these conditions defendant’s proposition 
itself becomes one of comparative negligence—a matter 
for the jury to determine under proper instructions. 
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We think the trial court instructed the jury properly 
on this question, and that defendant’s objections thereto 
are not well taken, nor is the claim that, because the 
verdict rendered is less than half of plaintiff’s total 
loss, evidence that the jury found that the defendant’s 
negligence was less than gross and plaintiff’s negligence 
was more than slight as compared with each other. The 
plaintiff limited his recovery to $3,000 and the jury were 
so instructed. We are of the opinion that the judg- 
ment of the lower court is warranted under the law 
and the evidence, and that the same should be. 

; AFFIRMED. 

Rosn, J., dissenting. 

In my opinion there is no evidence of actionable negli- 
gence on the part of defendant. 


The following opinion on motion for rehearing was 
filed July 9, 1923. Former opinion vacated, and judg- 
ment of district court reversed. 


Railroads: NEGLIGENCE. In an action to recover from a railroad com- 
pany damages for the loss of cattle killed by a passenger train at a 
highway crossing, while plaintiff was attempting to drive them 
across the railroad tracks, proof that defendant at the time per- 
mitted the headlight of a freight train standing on a side-track 300 
feet away to shine on the crossing, and that, in consequence of the 
light and the shadows cast by it, the cattle took fright and became 
unmanageable, is not evidence of actionable negligence, where there 
is nothing to indicate that the engineer and the fireman in charge of 
the freight train could reasonably or probably have anticipated 
what happened. Lawson v. Union P. R. Co., ante. p. 785, vacated. 


Heard before Lerron, Rosk, ALDRICH, Day and Goon, 
JJ., BLACKLEDGE, District Judge. 

Rose, J. 

This is an action to recover damages for negligence. 
After dark, December 11, 1917, a passenger train going 
west on defendant’s railroad ran into a herd of plain- 
tiff’s cattle at a highway crossing west of the station 
at Buda and killed 45 head, worth $4,757. At that 
place the railroad extends east and west and crosses the 
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highway at right angles. From the station at Buda the 
highway runs west about 2,000 feet along the south side 
of the railroad, turns north and crosses defendant’s 
tracks. Plaintiff drove his cattle west along the highway 
trom the station, turned north and was attempting to 
cross the railroad tracks when the collision occurred. 
The railroad grade at the crossing is about 18 inches 
above the natural level of the ground. A freight train, 
headed west, from which the cattle had been unloaded, 
stood on a switch south of the main lines. Plaintiff 
pleaded that defendant negligently left a glaring head- 
light on the freight engine, permitted it to shine on the 
crossing, to cast shadows north of the railroad tracks, 
to frighten the cattle, and to make them unmanageable. 
As a resulting loss plaintiff demanded judgment for 
$3,000. Defendant denied negligence and liability for 
damages. The jury rendered a verdict in favor of 
plaintiff for $2,000 and interest computed at $472.13, 
or a total of $2,472.18. From a judgment thereon de- 
fendant appealed. Upon a former hearing the judgment 
was affirmed. Lawson v. Union P. R. Co., ante, p. 785. 
he sufficiency of the evidence to sustain the judgment 
being in doubt, a reargument was granted. The case has 
been re-examined in the light of new briefs and able 
arguments at the bar. 

The only issue of negligence submitted to the jury 
was the act of defendant in permitting the headlight of 
the freight engine to shine undimmed while the cattle 
were on the crossing. If proof of that fact was not 
evidence of actionable negligence, there was nothing 
to submit to the jury and their verdict cannot stand. 

It is only where different minds may draw different 
‘conclusions from evidence of a fact in issue that a 
question for the jury is presented. If there is no 
evidence of the fact the jury should not be permitted 
to make a finding. Was proof that the engineer and 
fireman left the headlight shining on the crossing evi- 
dence of actionable negligence? The answer depends 
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on whether they could reasonably and probably have 
anticipated the consequent frightening of the cattle. 
Plaintiff seems to recognize this principle of the law 
of negligence and argues that any person with common 
experience and knowledge knows that a glaring light 
thrown into the face of animals only a short distance 
away will frighten them. The light was not thrown in 
ihe face of the animals. It was shining on the crossing 
from the east at a point 300 feet away when the cattle 
approached from the south. There is no evidence that 
the engineer or the fireman knew that cattle had a pro- 
pensity to scare at lights and shadows. Plaintiff was 
an experienced cattleman and was familiar with the 
highway at the railroad tracks. While the headlight 
was shining, assisted by three mounted men, he attempted 
io cross with the animals in the face of a warning by 
one of his own employees that a train was approaching. 
If, as an experienced cattleman, knowing, as he did, 
that the light from defendant’s engine was shining on 
the crossing, he did not anticipate what happened, is it 
fair to assume without proof that the engineer and 
fireman, in reason and probability, knew the propensities 
of the animals and that the Hght and shadows would 
frighten them and make them unmanageable? It seems 
more reasonable to assume the contrary in the absence 
ef proof, since engineers and firemen in the performance 
ef their duties at night necessarily cross highways 
at different elevations above the natural surface of the 
eround, throw light on public -crossings at varying 
angles, cast shadows along railroad tracks, observe the 
custom to light highway crossings in cities, villages, 
and country places and witness the endless caravan of 
moving. automobiles as they throw light and cast 
shadows at highway crossings everywhere. The headlight 
was one in ordinary use and was part of the necessary 
equipment. The freight train was standing on a side- 
track near a station where the engineer was awaiting 
orders to proceed. He had a right to have his train 
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ready. If he and the fireman could not have reasonably 
and probably anticipated the consequence of permitting 
the light to shine undimmed, they did not owe plaintiff 
the duty to stay on the motionless engine, watch the 
crossing and dim the light when the cattle were driven 
upon the railroad tracks. The better view of the record 
is that the verdict is without support in the evidence. 
It follows that the former opinion is withdrawn, the 
judgment of the district court reversed and the cause 
remanded for further proceedings. 
REVERSED. 


P. A. McCrary, APPELLEE, V. JOHN F. WOLFF, APPELLANT. 


Firep FEBRUARY 27, 1923. No. 22244. 


1. Master and Servant: Emptoyers’ Liapitity Act: Injury Arits- 
ING OUT OF EmPpLoyMENT. Evidence in support of the finding of 
the trial court that an accidental injury resulting in death arose out 
of and in the course of employment, within the meaning of the work- 
men’s compensation act, examined and finding sustained. 


: Depenpency. Likewise, as to claim of dependency. 


CoMPENSATION: PENALTIES. Under the work- 
men’s compensation act, periodical instalments of compensation for 
an injury to an employee do not become due, in the sense that they 
carry the statutory penalties for nonpayment, until the obligation 
of the employer is definitely ascertained or settled; where there is 
a reasonable ground for controversy over defendant’s liability or 
other material issues in the case and defendant in good faith pur- 
sues his remedy with proper diligence. 


APPEAL from the district court for Cass county: JAMES 
T. Beciey, Jupce. Affirmed on condition. 


Kennedy, Holland, DeLacy & McLaughlin and EF. J. 
Svoboda, for appellant. 


A. L. Tidd and Aubrey Duxbury, contra. 


Heard before Mornrisspy, C. J.. Ros, Arprica, Day 
and Goon, JJ., Troup, District Judge. 
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Troup, District Judge. 


Action by dependent to recover a death claim against 
ithe former employer of deceased under the workmen’s 
compensation act as contained in chapter 198, Laws 
1913. A decree was entered for claimant for $9.75 a 
week for 350 weeks, burial, hospital and medical ex- 
penses, $180 penalty for waiting time, and $200 attorney’s 
fees. Defendant appeals. 

On September 30, 1920, and for some time prior there- 
to, the deceased, a boy about 19 years of age, was em- 
ployed by defendant to do work of a general or mis- 
cellaneous character in and about. defendant’s garage 
in the city of Plattsmouth, Nebraska, including mes- 
senger service. At or about 1 o’clock p. m. on September 
30 deceased was directed by defendant to go to a certain 
storage battery station, a place about a block and a half 
Cistant from defehdant’s garage, to get a battery which 
had been left there for repairs. As the boy started on his 
erland he espied an acquaintance driving a truck on the 
sireet at the rate of about five or six miles an hour, and 
whom he knew was going by the place where deceased 
was sent on his errand, and, approaching his friend’s 
truck he attempted to mount upon the running-board, 
but, missing his hold, he fell underneath the wheels of 
the truck and was so badly crushed that he died the 
next day. 

That part of the section of the act pertaining to this 
fcature of the case is as follows: “Compensation shall be 
made for personal injuries to or for the death of such 
employee by accident arising out of and in the course 
of his employment, without regard to the negligence of 
the employer, according to the schedule hereinafter 
provided, in all cases except when the injury or death is 
eaused by wilful negligence on the part of the em- 
ployee; and the burden of proof of such fact shall be 
upon the employer.” Laws 1913, ch. 198, sec. 10 (Comp. 
St. 1922, sec. 3033). 
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The case is much simplified by defendant’s announce- 
ment in open court that he makes no claim whatsoever 
that the accident occurred through the wilful negligence 
of deceased. We also understand that defendant does 
not claim that the accident did not occur “in the course 
of employment.” Indeed, it could not well be contended 
otherwise from the fact that deceased was actually on his 
way in the performance of the errand of his master 
when the accident happened. The only question then 
upon this feature of the case is: Did the accident 
arise “out of” the boy’s employment? 

It may be proper to remind ourselves again that, the 
statute we are dealing with being highly remedial both 
in character and purpose, the same should be liverally 
construed to attain the accomplishment of its beneficent 
purpose. Parson v. Murphy, 101 Neb. 542; United 
States Fidelity € Guaranty Co. v. Wickline, 103 Neb. 
21. The intention of the act being to compensate all ac- 
cidental injuries growing out of and received in the 
service, except those resulting from wilful negligence or 
intoxication, the courts should guard against a narrow 
construction and should not exclude a servant from 
the benefits thereof unless constrained so to do by the 
clear intent as gathered from the entire act. State v. 
District Court, 129 Minn. 176; Stephenson v. Schelk, 173 
Wis. 251. 

The following undisputed extracts from the evidence 
will indicate the character of deceased’s employment and 
to some extent the custom of deceased and others em- 
ployed at defendant’s garage to jump on and off moving 
ears in the performance of their work in and about 
the garage: “Q. You may state, Mr. Wolff (the boy’s 
employer), what work Loren did around the garage. 
A. He drove for the doctors, washed cars and ran errands, 
whatever there was to de—general work around the 
garage. Q. You may state to the court whether you 
gave Loren McCrary any instructions prior to this 
accident. A. I did. Q. Yon may state what those in- 
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structions were. A. I instructed him to get a car out 
of the alley, and ‘before it could be moved there was a 
battery at the station that it was necessary to get 
and place in the car; and to get some glass for a 
window light that was broken, to repair-it. Q. You may 
state, Mr. Wolff, whether or not the help frequently 
step upon moving automobiles and trucks. A. It is 
frequent that they have occasion to step upon moving 
cars when they want to ride. We frequently rent cars 
cut to drive yourself, and they are there to oil and 
start them out, and they will step on and start them 
out and then step off frequently when they are moving. 
Q. You had seen Loren do this? A. No doubt. Q. And 
you do that yourself, do you not? A. Yes, sir; any one 
does who is around a garage.” The same witness, upon 
being interrogated on cross-examination if he had not 
expected deceased to take a car from the garage in 
going for the battery, answered: “I didn’t so instruct 
him. I didn’t tell him how to get it. The only thing 
1 would say was, ‘If you can run errands and can 
make time by taking a car, take a car.”” Arthur 
Moran, an employee at defendant’s garage with de- 
ceased, testified substantially to the same effect. 

From this evidence we are justified in finding that 
the deceased had at least the implied license from 
his emplover to jump on and off moving cars in or 
about the garage in the performance of his work, as 
they all did. If the accident had happened while de- 
ceased was attempting to board a car in or about 
the garage, could there be any doubt that the accident 
arose “out of” his employment? Suppose this same 
truck driver whose car was the means of the accident 
was driving his car out of the defendant’s garage upon 

the street at a time when the deceased was about to 
’ gtart on his errand, and the deceased, being a friend 
of the driver and knowing that he was about to drive 
past the place where deceased was going, attempted to 
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get aboard while the car was moving at the rate of 
but five or six miles an hour, scarcely faster than a 
man can walk, and, missing his hold, the accident 
happened, could there be any reasonable escape under 
the evidence from holding that the accident arose 
“out of” as well as in the course of his employment? We 
think not. If not, would it not be unreasonable to hold 
that, because the accident happened apparently less 
than 100 feet from the garage on the street, but otherwise 
under the same circumstances above supposed, the ac- 
cident did not arise “out of” and in the course of em- 
ployment? It is fair to presume that the young man 
had in mind when he sought to board the truck. that he 
could accomplish his errand in less time than he could 
by walking, and thus expedite his master’s business. If 
that be true, then in doing what he did it can scarcely 
he said, under the evidence, he was departing from the 
express or implied instructions of his employer. 

Ruegg, in his work on Employers’ Liability and 
Workmen’s Compensation (8th ed.) 346, says: “The 
words ‘rising out of the employnient’ may be satisfied 
if it is shown that the occupation in which the workman 
was engaged, though not strictly part of his duties, 
was being done in the mutual interest of the employer 
and himself’—citing cases. 

In M’Quibban v. Menzies, 37 Scottish L. R. 526, the 
court said: “The ‘arising out of and in the course 
‘of the employment’ appear to me to be sufficient to 
include something which occurs while the workman is 
in his master’s employment and on his master’s work, 
although he is doing something in the interest of his 
master beyond the scope of what he was employed to do.” 

In Buvia v. Daniels Co., 203 Mich. 73, the court said: 
“An injury arises out of the employment when there is 
apparent to the rational mind, upon consideration 
of all the circumstances, a causal connection between 
the conditions under which the work is required to be 
performed and the resulting injury.” 
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. Almost innumerable cases along the same line might 
be cited, but a few additional ones only must suffice: 
Mann v. Glastonbury Knitting Co., 90 Conn. 116; 
Beaudry v. Watkins, 191 Mich. 445; Zappala v. In- 


dustrial Ins. Commission, 82 Wash. 314; State v. District — 


Court, supra. 

It is true, however, that a correct determination of 
any case of this character must depend largely upon 
the peculiar facts and circumstances surrounding the 
particular case in hand. Sometimes what would seem 
at first to be a very slight fact or circumstance arising 
in the case will influence the entire decision, resulting 
in a conclusion different from what otherwise it would 
have been. This is forcibly illustrated by the case of 
State v. District Court, 138 Minn. 326, the one most 
relied upon by defendant in the case at bar. Except for 
a bare inference indulged in by a majority of the court 
in the case cited and on which alone they base their 
decision without a hearing upon the facts, giving the 
decision the appearance of being inconsistent with that 
court’s former decision-in State v. District Court, 129 
Minn. 176, we might well have expected a different con- 
clusion and one more in harmony with the latter case. 
We are of the opinion the trial court did not err in 
holding that the accident was one “arising out of 
and in the course of employment.” 

The defendant insists that it has not been shown 
that there are any dependents in this case, that the 
testimony in behalf of the alleged dependent is exaggerat- 
ed and unreliable, but that, even admitting dependency, 
the amount awarded is excessive. We do not believe 
it is either necessary or profitable to enter into a general 
discussion of the testimony relating to dependency. The 
evidence shows that at the time of the accident de- 
ceased was a minor 19 years of age, living in the home 
of his parents with 3 minor brothers and sisters be- 
tween the ages of 8 and 17 years, and was accustomed to 
pay into the family exchequer the sum of $65 a month 
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toward the support of the family; that this sum was 
1equired of their son by the parents, that they needed 
it and relied upon it to assist in defraying the living 
expenses of themselves arid family. If these facts are 
true, then, under all of the authorities, the claimant 
herein was a dependent. The matter was heard before 
the compensation commissioner and again on appeal 
before a judge of the district court, before both of 
whom the various witnesses appeared in person, giving 
to the ones presiding the best opportunity to judge of the 
truthfulnss of their statements and the value to be placed 
thereon, and both commissioner and judge found the 
claimant was a dependent and entitled to the award 
made. We have examined the evidence with much 
care and are not prepared to say that, under the 
evidence and the law pertaining thereto, the finding is 
not correct. Unless it is clearly wrong, it should not 
be disturbed. Simon v. Cathroe Co., 106 Neb. 535, and 
cases cited; Swift & Co. v. Prince, 106 Neb. 358; Way v. 
Georgia. Casualty Co., 107 Neb. 508. 

In respect to the amount of the award made, will say 
that, if the same is not precisely correct, we think it is 
so nearly so that to demonstrate that it is not would 
require a refined calculation for which the record furnish- 
es no basis. It is quite apparent that the méthod sug. 
gested by defendant is not correct. One member with- 
drawn from a family of six does not decrease the living 
expenses of the family one-sixth. Certain fixed charges, 
such as rent, fuel, light, and perhaps other like expenses, 
remain the same with a family of five. The method 
adopted in this.instance seems to be in conformance with 
the customary method under the statute in arriving at 
an award to be.made in a case of partial dependency, 
and we feel justified in accepting it, at least until some 
more precise method is devised. 

The lower court included in its judgment the sum 
of $180 as penalty against defendant for delay in making 
payments after the award had been made by the compen- 
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sation commissioner. We presume this was done in 
pursuance of what the court: believed was a peremptory 
requirement of .the statute. .The. defendant protests 
against the assessment of this penalty, and we are of the 
epinion his protest is well-founded, and that the record 
herein presents a case where an assessment of the penalty 
is not contemplated by the statute. This provision for 
penalty was placed.in the statute evidently with: the 
object, not only to induce prompt payments after the 
award has been finally established, but; in case the 
award is contested, to compel prompt action on the part 
of the defendant in: making his defense, and to defeat. 
frivolous delays and chronic ‘procrastinations often - oc- 
curring in the course of legal proceedings; and; when any 
of these conditions are found to exist, the penalty should 
be promptly imposed. But we think' it was not intended 
to apply where it satisfactorily appears that the de- 
fendant in perfect good faith-is.in the process of testing 
' the correctness of a finding against him on one or more 
material issues in the case and defendant is prosecuting 
his remedy with proper diligence. Under such cir- 
cumstances the defendant should be permitted to prose 
cute his defense free from the imposition of a burdensome 
penalty. With these conditions in view and as a guide, 
the question of assessing a penalty or. not should be 
left to the sound discretion of the court. This we think 
may now be considered the settled doctrine of this 
court. Osborn v. Omaha Structural Steel Co., 105 
Neb. 216; Hall v. Germantown State Bank, 105 Neb. 
709; Swift & Co. v. Prince, supra. 

In this case there is nothing whatever in the record 
to indicate that the defendant did not, from the very 
first and in the very best of faith, dispute and expect 
to continue to dispute all liability to the claimant or 
any one else on account of the accident and death of 
deceased. So, if any delay occurred between the happen- 
ing of the accident and the claimant’s application to the 
compensation commissioner for an award, that delay 
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was due.to the claimant herein, and not to‘the de- 
fendant. . There is nothing in the record to show when 
the application was filed with the commissioner, but it 
does appear that it was heard on April 4, 1921, the 
award made by the commissioner on April 11,. notice of 
appeal by defendant on same day, petition on appeal 
filed April 18, the issuance of summons forthwith, the 
hearing in the district court on June 18. Certainly this 
record discloses no unnecessary delay on the part of 
defendant. That the nature of the case and the un- 
certainty of defendant’s liability and the question of 
dependency afforded grounds for reasonable controversy, 
there can be no.doubt. We think the penalty should not 
have been imposed, and, therefore, the same will be 
(lisallowed. 

Defendant complains that the court erred in ad- 
mitting in evidence certain statements of deceased made 
to the attending physician shortly after the accident as 
to how it happened. The point is not well taken. The 
statements were clearly res geste. Collins v. State, 46 
Neb. 37. 

The decree of the district court is, therefore, in all 
things approved, except as to the assessment of penalty 
of $180, which is set aside. If plaintiff files a re- 
mittitur of $180 in this court within ten days from 
notice of filing of this opinion, the decree will be affirmed ; 
otherwise, the proceeding will be remanded, with direc- 
tion to the district court, on the record already made, to 
reform the decree to comply with the views herein ex- 
pressed. : 

AFFIRMED ON CONDITION. 


Vor. 109] JANUARY TERM, 1923. 805 


‘Rehmeyer v. Lysinger. 


Mary REHMEYER, APPELLANT, VY. SIMON N. LYSINGER ET 
AL., APPELLEES. 


Fitep FEBruary 27, 1923. No. 22250. , 


1. Principal and Agent: OstensisLe AuTHoRITY. “Ostensible author- 
ity to act‘as agent may be conferred if the party to be charged 
as principal affirmatively or intentionally, or by lack of ordinary care, 
causes -or allows third persons to trust and act upon such apparent 
agency.” Thomson v. Shclion, 49 Neb. 644. 


Imptiep AuTHoriTy. “Where one not in possession of a 
note assumes to collect both principal and interest as agent of the 
holder, proof of his authority to receive payment of. principal may 
be implied from facts and circumstances arising in the course 
of the relations between the holder and the alleged agent with 
regard’ to the note, justifying the ‘inference that it was intended 
that the latter should be empowered to collect both principal and 
interest.” Kile v. Zimmerman, 105 Neb.. 576. 


MortGaGE: ASSIGNMENT: Payment To Morteacer.. “Evi- 
dence examined, and held sufficient to show that the mortgagee was 
the agent of its assignee, and the payments to it satisfied the 
mortgage indebtedness.” Pine v. Mangus, 76 Neb. 83. 


4, Equity: Estopret. “Where one of two innocent persons must suffer 
through the misfeasance of the agent of one, that one must suffer 
who has placed the agent in a position to perpetrate the fraud 
complained of.” Bull vu. Mitchell, 47 Neb. 647. 

Apppat from the district court for Hamilton county: 
‘GrorcEe F. Corcoran, Jupen. Affirmed. 


Hainer, Craft, Edgerton & Fraizer, for appellant. 
Horth & Ryan, contra. 


* Heard before Morrissey, C. J., ALDRICH, ‘Day and 
Goon, JJ., Troup, District Judge. 


Troup, District Judge. 

Plaintiff brought suit in the district court for Hamil- 
ton county to foreclose a mortgage upon 80 acres of land 
therein situated. From a decree finding that the note, 
which the mortgage was given to secure, had been fully 
paid and dismissing plaintiff’s suit, plaintiff appeals. 

The case is another one of a class of which there have 
been many before this court at one time or another 
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wherein the plaintiff is seeking to avoid the consequences 
of the fraudulent acts of a faithless agent. 

Plaintiff's petition is in the usual form of one seeking 
the foreclosure of a real estate mortgage. Defendant’s 
answer narrates ‘a brief history of the transaction in 
question, alleges the good faith. of the defendant in all 
that he did in respect thereto, his entire lack of knowi- 
edge or notice, actual or constructive, of the fact that 
plaintiff was the assignee of the mortgage in suit or 
had any interest therein; the agency of the Wentz Com- 
pany in its relation to the plaintiff throughout the 
transaction; defendant’s payment in full of said note 
and mortgage; a denial of any lien or claim of plaintiff 
against the land in question, and the estoppel of plaintiff 
as against the defendant to the relief she seeks. The 
reply of plaintiff denies all matter in defendant’s 
answer not admitted in the petition. 

The evidence supports the material allegations of 
defendant’s answer, and, without serious dispute, is, 
in substance, as follows: That W. C. Wentz was in 
the real estate, loan, brokerage and investment banking 
- Lusiness in Aurora, Nebraska, for a period of about 40 
years prior to the transaction in question; that he did 
business as W. C. Wentz, unincorporated, up to March, 
1906, at which time he incorporated the business 
under the same name; that at all times both before 
and after incorporation W. C. Wentz was virtually 
the sole owner and in exclusive control of the business 
until some time in 1918, when he sold the same to his 
son, Charles W. Wentz, who thereafter was the sole 
owner and in control of the business; that for con- 
venience in handling loans the same were generally - 
taken in the name of W. C. Wentz while he was owner, 
and in the name of Charles W. Wentz after he became 
owner; that on January 2, 1914, the defendants, Lysinger 
and wife, old and well- known residents of Hamilton 
county, borrowed $2,000 from the said Wentz Company, 
giving their note therefor due January 1, 1919, with ten 
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‘semi-annual interest coupons attached, all payable’ to 
W. C. Wentz, and payable at the office of the W. C. 
Wentz Company at Aurora, securing said note by a 
inortgage on 80 acres of land in Hamilton county, said 
mortgage being recorded January 3, 1914; that the 
plaintiff, Mary Rehmeyer, is a German lady about 80 
years of age, a resident of Hamilton county for 37 years, 
with an’ adult son and daughter, and at the time in 
question resided at Aurora; that on or about January 
12, 1914, through her son Gus, plaintiff purchased the 
Lysinger note and mortgage from the Wentz Company, 
the mortgage being assigned to plaintiff by W. C: Wentz, 
and the note and coupons assigned by him in blank 
without ‘the name of the assignee anywhere appearing 
therein, although the form provided a space for that 
purpose, and, thus’ assigned, delivered the papers to 
plaintiff, who deposited same in a tin box left in the 
custody of the Wentz Company, she retaining possession 
of the key; that plaintiff did not record her assignment 
of mortgage until more than six and a half years after 
she received it, and not until more than 15 nfonths after 
the note and mortgage had matured and same been fully 
paid by the defendant; that defendant had ho knowledge 
or notice, either actual or constrictive, that plaintiff 
had or claimed any interest in or to said mortgage; that, 
as interest coupons became due, Wentz Company would 
notify defendant to pay same, which defendant did from 
time to time during the five years’ life of the mortgage 
and until all ten coupons were paid, receiving the 
canceled coupons through the mail from Wentz soon 
after payment; the plaintiff leaving the matter of col- 
lecting interest in charge of Wentz or the Wentz Com- 
pany, called at the company’s office every six months 
to get her interest, at which time Wentz would get. 
her box, she unlock the same, he would clip coupon and 
give her check for same, she then lock box again, leave 
same with Wentz, leaving it to Wentz to give or send 
the paid coupon to defendant. This plaintiff kept up 
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regularly through the life of the note and mortgage and 
for more than 18 months after same matured. Soon 
after defendant’s mortgage became due he arranged 
with Wentz Company to give a new mortgage for same 
amount, which he did, in the name of Charles W. 
Wentz, who a year before had become the owner of the 
business, which mortgage was immediately sold by 
Wentz to one Ida K. Long, intervener herein, and 
the $2,000 veceived therefor credited to the plaintiff 
herein in her account on the books of the Wentz Company. 
When defendant executed a new mortgage he asked for a 
rejease of old mortgage and was told by Wentz that he 
would send papers to him in about a week. Defendant 
called again, but failed to get the release, and, sickness 
occurring in defendant’s family, the matter drifted along 
without defendant securing the required discharge of 
the mortgage. In the meantime, apparently without 
any attention given to the fact that her note and 
mortgage had matured, plaintiff continued to call upon 
the Wentz Company for her interest, and two instal- 
ments of jnterest were paid her by the company after 
the note and mortgage had matured and the same 
fully paid by the defendant, the Wentz Company charging 
her account with the interest payments against her 
credit on the books of the $2,000 received in paymeni 
of her mortgage. So the matter stood when on March 
17, 1920, the Wentz Company failed. After the Wentz 
Company failed, plaintiff, or her son, went to the Wentz 
Company office for her papers, but same were not in her 
box, and were afterwards found somewhere among the 
company’s office or bank papers. The first intimation 
that defendant had that plaintiff owned the mortgage 
on which he had been paying interest for five years and 
which, soon after its maturity, he paid in full, was after 
the company failed and 15 months after payment of 
plaintiff's mortgage. Upon Wentz obtaining the new 
mortgage and selling the same to Ida K. Long, he gave 
to Mrs. Long an assignment of the mortgage, which she 
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Guly recorded on the same day, March 24, 1919. On 
July 31, 1920, plaintiff's attorney filed with the re- 
ceiver for the Wentz Company a duly authenticated 
claim in behalf of plaintiff’ and against the Wentz 
Company, for money had, received and converted by the 
Wentz Company, in the sum of $2,000, the attorney, how- 
ever testifying that this was done without the knowledge 
of the plaintiff. 

The principal question for decision then is: Was the 
Wentz Company, as represented first by W. C. Wentz 
and later by Charles W. Wentz, the agent of plaintiff 
in collecting the interest and principal due her as 
assignee of the mortgage in suit? That must be deter- 
mined alone from a just consideration of the facts 
above detailed, together with such proper inferences 
as may be drawn therefrom. The facts speak for them- 
selves, and no amount of comment thereon can add 
force to the conclusion which these facts compel. After 
due consideration of the same, we have no hesitation 
whatever in declaring that the Wentz Company, as 
thus represented, was the agent of the plaintiff at all 
times in doing what it did in the collection of all moneys 
due plaintiff upon her mortgage, and, as such, plaintiff 
is bound by its acts in that regard. It probably does 
not appear from the evidence that plaintiff created that 
company her agent by express words, but that by her 
own acts and her acquiescence in the acts of the rep- 
resentatives of said company in acting for her in the 
collection of money due upon her mortgage from the 
mortgagor through a period of six and a half years 
she created that company her ostensible agent there can 
be no question, and that is sufficient. , 

“Ostensible authority to act as agent may be con- 
ferred if the party to be charged as principal affirmatively 
or intentionally, or by lack of ordinary care, causes or 
allows third persons to trust and act upon such ap- 
parent agency.” Thomson v. Shelton, 49 Neb. 644. 
See, also, Phenia Ins. Co. v. Walter, 51 Neb. 182; Pine 
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v. Mangus, 76 Neb. 83; Walker v. Smith, 92 Neb. 841: 
Kile v. Zimmerman, 105 Neb. 576. Numerous other 
cases to the same effect abound. 

We infer from plaintiff’s brief that she does not 
seriously dispute the fact that the company mentioned 
had authority to collect the various instalments of 
interest, but contends that authority to collect interest 
does not necessarily imply the authority to collect the 
principal. This is probably true, except, however, as 
the facts and circumstances surrounding the particular 
case justify the implication. We think the facts and 
circumstances surrounding the present case do justify 
the implication in this instance. The bond and mortgage 
were made to Wentz in the first instance. The de- 
fendant never knew any one else in the transaction but 
Went: Tn the canceled coupons or other receipts given 
defendant for payments made there, never was revealed 
the name of any other person as having any .ownership 
or interest in the mortgage than Wentz. Even if it 
were proper to infer from Wentz’s statement to de 
fendant, when the latter requested a release of the old 
mortgage, that “you will have to wait until I get 
this money from the east,” that the. bond and mortgage 
were therefore held by some person in .the east, yet 
it was perfectly natural to believe that, the. person in 
the east, whoever he may be, would require some local 
agent to attend to the collection of his mortgage when 
it was apparent he was not doing so himself. Who was 
raore likely to have that authority than Wentz? He 
was the only one, so far as defendant knew, who had the 
apparent authority to act in the matter. The note 
and mortgage never were in the east; they were in the 
possession and control of either Wentz or the plaintiff 
at all times, neither of whom at any time ever disclosed 
to the defendant plaintiff’s interest. therein. We are 
satisfied that the facts and circumstances justified de- 
fendant in paying the principal as well as the interest 
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on the mortgage to Wentz. See Kile v. Zimmerman, 
supra. 

Plaintiff's next proposition .is that the authority 
of an agent to collect his principal’s debt does not in- 
clude the authority to accept as payment anything but 
money. Assuming this also to be true, plaintiff's as- 
sumption that Wentz satisfied her mortgage with any- 
thing but the payment of money is not sustained by the 
record. Upon the taking of the new mortgage from 
defendant, Wentz received $2,000 in cash to be applied 
in satisfaction of plaintiff’s mortgage. The fact that he 
obtained the money through the medium of the sale 
of a second mortgage can make no difference to plaintiff. 
That he secured this cash in payment of plaintiff’s 
mortgage and for the express purpose of appropriating 
the same to plaintiff’s use and benefit is evidenced by the 
fact that he immediately entered the amount to her 
credit on the books of the company. That her agent 
Wentz may have kept the fact of this collection secret 
from plaintiff, or that a year or more thereafter he may 
have converted or embezzled the money so collected, as 
he may have done in many other instances, cannot alter 
the situation. Plaintiff’s money was there to her credit. 
It was at her command at all times. In the sense of 
liability therefor it is there yet. For the fact that 
eventually it may be lost, plaintiff’s lack of ordinary 
diligence and her agent’s perfidy are alone responsible. 
Defendant was an old resident and well-known land- 
owner of Hamilton county. Plaintiff knew it was his 
mortgage she held; he was ignorant of the fact; had ghe 
notified him at some time during the life of the mortgage 
of her ownership therein doubtless her loss would have 
been spared her. But,plaintiff did nothing in that re- 
gard and she must bear the natural consequences of her 
own negligence. That the result of so holding is a 
hardship upon plaintiff may be admitted. That to hold 
otherwise would be a hardship upon defendant must also 
be conceded. In such a casé the familiar and well- 
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established maxim must apply that, where one of two 
innocent persons must suffer loss he whose negligence 
caused the injury must bear it, or, to be more specific, 
as applying to the case at bar: “Where one of two 
innocent persons must suffer through the misfeasance of 
the agent of one, that one must suffer who has placed the 
agent in a position to perpetrate the fraud complained 
of.” Bull v. Mitchell, 47 Neb. 647. 

We are of the opinion that the decree of the lower 
court is right and it is therefore, in all things, 

AFFIRMED. 


Hattie G. TAYLOR, APPELLANT, Vv. AXEL M. FLopMaAn 
ET AL., APPELLEES. 


Firep FEBRUARY 27, 1923. No, 22256. 
Equity: Esrorpet. The syllabus in Rehimeyer v. Lysinger, ante, p. 
805, applied in this case. 
APPEAL from the district court for Hamilton county: 
Grorce EF. Corcoran, Jupes. Affirmed. 


Hainer, Craft, Edgerton & Fraizer, for appellant. 
John C. Martin, contra. 


Heard before Morrissey, C. J., Day, ALDRICH and 
Goon, JJ., Troup, District Judge. 


Troup, District Judge. 

This is a companion case with that of Rehmeyer v. 
Lysinger, ante, p. 805; the transaction growing out of 
the defalcation of Charles W. Wentz and his insolvent 
company at Aurora, Nebraska. The nature of the case 
and the pleadings and evidence herein are substantially 
the same as in the Rehmeyer case. The judgment of the 
court below was the same in this case as in that, and a 
similar judgment must be entered in this court. In one 
cr two particulars the instant case presents a situation 
even more favorable. to appellees than did the case 
referred to. We deem it neither necessary nor profitable 
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to discuss the evidence in detail. As in the Rehmeyer 
case, so in the present case, the issues resolve themselves 
into one of agency, the situation respecting which is 
simply this: The bond and mortgage, in the first in- 
stance, were made to W. ©. Wentz, individually; that 
mortgage was duly recorded in the proper record in 
Hamilton county, where it remained throughout the 
life of the mortgage as the only claim upon the land 
in question. By the terms of the bond all pay- 
ments of interest and the principal itself were made 
payable to the order of W. C. Wentz at the Wentz 
Company office; the mortgagor, or his subsequent gran- 
tees, received notice from Wentz, from time to time 
‘luring the life of the mortgage, to call and make interest 
payments, which were regularly complied with, the 
payor receiving from Wentz the canceled coupons in 
return. The note gave the maker the right to pay $100 
or any multiple thereof upon any interest date. Some- 
thing like a week or more before the maturity of the 
obligation the defendant prepared to pay the same in 
full, and accordingly on February 24, 1920, caused a 
check to be sent through his bank for the sum of $530, 
the same being in full of the principal, $500, plus $30 
for the last interest coupon, with request to execute and 
forward release of mortgage. Wentz received the cask 
upon this check and on February 26, 1920, credited 
plaintiff with full amount of collection in her account 
on the books of the company which account shows 
numerous transactions of a like character between plain- 
tiff and the company for a period of over five years im- 
mediately previous. Wentz Company failed on March 17, 
1920. On May 29, 1920, plaintiff filed her assignment of 
mortgage and commenced this suit, and then, for the first 
time, it transpired that plaintiff claimed to be owner 
of the mortgage and the first time that defendant ever 
knew. there was such a person as the plaintiff in ex- 
istence, full five years after she took her assignment and 
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more than three months after the mortgage debt had been 
paid in full. 

For more than five years after plaintiff took the as- 
signment of this mortgage, so far as the evidence dis- 
closes, not a soul knew of the transaction except plain- 
tiff and Wentz, and no one could know anything about 
it except as one or the other of these two individuals 
imparted the information. The plaintiff uttered not a 
word to any one concerning it, nor did Wentz. She 
kept her assignment from the public records, and thereby 
its very existence from the knowledge of defendant and 
the world. In the meantime that she made Wentz her 
agent to collect her interest and. look after the mortgage 
matter for her stands admitted in the record. Under 
these circumstances, in the name of common sense and 
reason, why should plaintiff expect the mortgagor or 
any subsequent grantee to deal with any one but Wentz» 
in the payment of the mortgage debt? Kile v. Zimmer- 
man 105 Neb. 576, and cases cited in Rehmeyer v. 
Lysinger, supra. True, it is a hardship that plaintiff 
should suffer this loss. It is also true that it would 
be a hardship that defendant should suffer a like loss. 

For the reason stated in Rehmeyer v. Lysinger, supra, 
the one whose negligence caused the injury should bear it. 
The decree of the lower court is in all things 

AFFIRMED. 


S. L. RIFg, APPELLER, V. WILLIAM H. SWANSON ET AL., 
APPELLEES: CHARLES G. LANE, APPELLANT. 


Epwarp ©. AUSTIN, APPELLEE, v. LuLU HB. SPATZ ET AL., 
APPELLEES: CHARLES G. LANB, APPELLANT. 


Fiiep Marcu 12, 1923. Nos. 22276, 22277. 


Mortgages: Foreclosure: Resare at Broper’s Risk. A sale under 
foreclosure was made on March 24, 1921. The sale was confirmed 
on June 3,'1921. The purchaser failed to pay the purchase price, and, 
on motion filed July 11, the court on July 12, the purchaser being in 
court by his attorneys, ordered that the confirmation and sale be set 
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aside, and a resale ordered at the purchaser’s risk and loss in case 
the real estate sold for less at the resale than the amount of the bid. 
The purchaser appeals merely from that part of the order which 
directs the resale to be at his risk. Held, that the order of the 
district court was justified, and that under the circumstances it was 
unnecessary to issue an order to show cause’ before setting aside 
the sale. 

APPEAL from the district court for Nuckolls county: 

RareH D. Brown, Juver. Affirmed. 


Tibbets, Fuller & Tibbets, for appellant. 


Stiner & Boslaugh, Rinaker, Kidd & Delehant and 
Buck & Brubaker, contra. 


Heard before Morrissey, C. J., Lerron, Rose and 
Dran, JJ., Rarer, District Judge. ; 


LetTton, J. 


In this case plaintiff Austin recovered a decree of 
foreclosure for $10,188 which is a first lien on 320 acres 
of land. Charles G. Lane is the owner of a fifth lien on 
the same property amounting to $24,022. On March 24, 
1921, at the sale under the decree, the property was sold 
to Lane for $22,500. Objections to confirmation wer 
filed by Swanson, the owner of the equity of redemption. 
These objections were overruled, and the sale confirmed 
on June 3, 1921. 

After the deduction of costs and expenses and the 
“amount due prior lien-holders, there was applicable on 
the lien of Lane from the proceeds of the sale $3,411.51. 
Swanson gave a supersedeas bond for appeal from the 
confirmation. On July 11, 1921, at the same term of 
court, Swanson moved to set the sale aside for the 
reason that the purchase price had not been paid to the 
sheriff. Plaintiff Austin and cross-petitioner Drake, the 
holder of the second lien, also filed a motion setting 
forth that the amounts ordered to be paid to them by the 
sheriff from the proceeds of sale are now wholly in- 
snfficient on account of the accrual of interest, and pray-— 
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ing: (1) That Lane be ordered to pay the full amount 
of his bid; (2) or that security be given by him, and that 
upon the disposal of the appeal by Swanson he will pay 
his bid with interest on the decree prior to his; (3) or 
that the order of confirmation be modified to provide for 
the payment of interest on decrees to the date of their 
payment; (4) or that the order of confirmation be vacated 
and the real estate ordered resold at Lane’s cost. - 

The court found that Lane had failed to make pay- 
ment of his bid. The sale was set aside, and the order of 
confirmation vacated. The supersedeas bond given by 
Swanson was canceled, and a resale ordered at the cost. 
of Lane and at his risk and loss in case the said real 
estate upon a resale shall bring less than the amount of 
the bid therefor at the sale. The court refused to grant 

a supersedeas, and Lane appeals. 

It is held in Gosmunt v. Gloe, 55 Neb. 709: “Sales under 
executions and decrees of foreclosure are made for cash, 
and the person making such sale should require the 
purchaser to pay the amount of his bid at the time of the 
sale. If the officer fails to do so and reports the sale, 
he is liable for the purchase price.” 

The practice in this state for many years by most 
sheriffs has been to require, at the time of sale, a deposit 
of enough of the purchase price to cover sale costs, 
and to wait for the balance of the money until at, or 
just before, the confirmation of the sale. If this is done, 
the sale will be upheld. Had the sheriff insisted upon 
this, as he had the right to do, no trouble would have 
ensued. Under our former decisions, the court might 
have enforced the payment of the purchase price by 
proceedings in contempt (Phillips v. Dawley, 1 Neb. 320), 
or the sheriff might have sued Lane to recover the pur- 
chase money (Jones v. Null, 9 Neb. 254; Maul v. Hell- 
man, 39 Neb. 322). Other cases bearing on the question 
are Gregory v. Tingley, 18 Neb. 318; Penn Mutual Life 
Ins. Co. v. Creighton Theatre Building Co., 51 Neb. 659. 
The court also had the power, the purchaser having failed 
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to comply with his bid, to set the sale aside at his costs 
and expenses, and to compel him to make good any 
deficiency in the purchase price at the resale from the 
amount of his bid at the former sale. Rowley v. Feldman, 
82 N. Y. Supp. 679; Camden v. Mayhew, 129 U. S. 73; 24 
Cyc. 45. ; 

Lane is not offering upon this appeal to comply with 
his bid, but is here objecting to the order of resale at his 
risk. We are of tlie opinion that he has no substantial 
reason to complain of the order. The district court 
might have applied a much more drastic and summary 
remedy. 

It is said that the court should have made an order 
to show cause why he should not comply with his bid 
before setting the sale aside, but we fail to see any 
reason for this. The motion was made the day before the 
order was entered. All parties were in court, and it is 
evident that he did not desire or intend to pay the 
purchase price. He had made no effort to comply with 
his bid from March 24 to July 11, and he made no 
request for time when the motion was filed. 

The order of the district court is . 

AFFIRMED. 


VERN HOWARD Y. STATE OF NEBRASKA. 


Frrepv Marcu 12, 1923. No: -23157. 


1. Information. “Where a statute states the elements of a crime, it is 
generally sufficient, in an information or indictment; to describe 
such crime in the language of the statute.” Cordson v. State, 77 
Neb. 416. 


2. Criminal Law: IntoxicaTiIon: Proor. Intoxication is a fact which 
a witness may ascertain in the same manner he ascertains other facts. 
He may give the details and then may state the ultimate fact of 
intoxication as derived from observation. 


New TriaL: SHowine. In an application for a new trial 
on the ground of newly discovered evidence, it is elementary that 
the applicant must state in his affidavit the facts to which the 
proposed witnesses will testify if present: 
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Error to the district court for Pawnee county: 
JOHN B. Raver, Jupce: Affirmed as modified. 


Dort & Witte, for plaintiff in error. 


Ora 8S. Spillman, Attorney General, and George W. 
Ayres, contra. 


Heard before Morrissgy, C. J., Rosp, Day, Good and 
Duan, JJ. re 
Degan, J. 


Defendant was convicted under section 3241, Comp. 
St. 1922, of having been “found in a state of intoxication.” 
Tt was. also charged, and defendant admitted, that he 
pleaded guilty to an information which charged a like 
misdemeanor about 6 months before; so that this was 
the second time that he was charged with being in- 
ioxicated. The court sentenced him to confinement in 
the county jail for a period of 45 days and it was ad- 
judged that he pay the costs of the action. Defendant 
prosecutes error. 

The facts are substantially these. Defendant was 
Griving an automobile about Pawnee City accompanied 
by three companions. He ran his car into a ditch and 
the city marshal discovering his plight directed a by- 
stander to take defendant’s place at the wheel and 
drive the car to the courthouse with its occupants. 
Upon arrival there defendant was placed under arrest 
and a complaint was subsequently filed. This was at the 
noon hour and defendant was detained at the sheriff’s 
office until about 5 o’clock, when he was put in jail. 

Four or five witnesses testified on the part of the 
state. The city marshal, having, as he said, observed 
the manner, the conduct and the appearance of defend- 
ant with the view of discovering his condition, testified 
that he was intoxicated. Two or three of the witnesses, 
having the same qualifications as the city marshal 
with respect to observation, testified that they detected 
the smell of liquor on defendant’s breath and that he 
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was intoxicated. ‘Practically all of the state’s witnesses 
qualified their statements by saying that they had for 
lmany years seen and had often observed intoxicated. men 
and that they could tell, by observation, whether a 
person was intoxicated and by listening to his talk and 
the like. 

The sheriff testified that defendant fell out of a chair 
in his office. It is argued by defendant that the chair 
out of which he fell was the ordinary swivel office chair 
with caster rollers,-and that it is not unusual for such 
chairs to slip out from under a person when they are on 
a hard floor and tilted back. This, however, was only 
one feature of the case and was properly submitted with 
the other evidence for the jury’s consideration. It also 
appears that, as defendant went upstairs in the court- 
louse, he “put his hand up against the wall to kind of 
steady himself.” This witness said he smelled liquor 
on defendant’s breath and that he appeared to have been 
drinking. A business man in the town testified that de- 
fendant’s appearance, conduct, manner and condition 
indicated that he was intoxicated. 

Five or six witnesses testified on the part of de- 
fendant. One on thé direct examination testified that 


‘defendant “was not what I would call drunk.” He 


added that he had evidently been drinking that day. 
For the defense another witness who had _ observed 
defendant’s conduct said, “I couldn’t say that he was 
drunk and I couldn’t say he was sober, I never examined 
him,” and that he didn’t see “anything particularly” 
from which he “could swear that he was drunk; no.” 
Another witness for defendant said on cross-examination 
that he thought defendant “had a drink or so,” but 
that he would not say that he was drunk. 

That there was competent evidence to BUBROR a 
finding of intoxication sufficiently appears. 

Defendant, however, assigns as prejudicial error the 
fact that the state was permitted to amend. the in- 
formation after the trial had commenced by inserting 
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the word “unlawful.” Section 3241, Comp. St. 1922, 
under which the information was drawn, reads: “If any 
person shall be found in a state of intoxication, he 
shall be deemed guilty of a misdemeanor,” etc. The in- 
formation when filed charged that defendant was “found 
in a state of intoxication,” etc. After the amendment 
was made the information read that defendant was 
“found in a state of unlawful intoxication,” etc. The 
only change being the insertion of the word “unlawful.” 

In 22 Cye 332, it is said that, where the term “un- 
lawful” is not contained “in the definition of a statutory 
' offense, it need not be employed in an indictment.” 
In Cordson v. State, T7 Neb. 416, we held: “Where a 
statute states the elements of a crime, it is generally 
sufficient, in an information or indictment, to describe 
such crime in the language of the statute.” 

Clearly the original complaint states an offense in 
the language of the statute. That was sufficient. The 
amendment was mere surplusage. It follows that prej- 
udical error cannot be predicated on that assignment 
of alleged error. 

It may be added that on this point the state cites 
and relies in part on that part of section 10186, Comp. 
St. 1922, which reads: “No judgment shall be set ° 
aside, or new trial granted, or judgment rendered, in 
any criminal case on the grounds of misdirection of 
ihe jury, or the improper admission, or rejection of 
evidence, or for error as to any matter of pleading or 
procedure, if the supreme court, after an examination of 
the entire cause, shall consider that no substantial mis- 
carriage of justice has actually occurred.” 

Defendant argues that the court erred in “admitting 
in evidence statements of witnesses giving their opinions 
and conclusions,” over defendant’s objections in respect 
of defendant’s condition. A number of Nebraska cases 
are cited, but they have no application here. They have 
to do for the most part with questions. involving the rule 
where opinion evidence is excluded and the like. In 
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Minnesota it was held: “One who has witnessed a per- 
son’s acts, appearance, and speech may express an - 
vpinion whether he was intoxicated.” McKillop v. 
Duluth Street R. Co., 538 Minn. 532. In Texas a witness 
may give his opinion as to whether another person was 
drunk. Pace v. State, 79 S. W. (Tex. Cr. Rep.) 531. 
In New York certain witnesses testified that the actions 
of defendant “were those of a drunken man, and that 
his breath smelled of liquor. This evidence sufficiently 
established the charge. It is elementary that drunken- 
ness may be proved by observation; expert evidence is 
not necessary.” People v. Martin, 36 N. Y. Supp. 487. 
Sce Lawson, Expert Evidence (2d ed.) p. 529. 

“Intoxication or drunkenness is a fact which may be 
proven as other facts are proven. A witness * * * would 
not be confined to a detail of the combination of minute 
appearances that have enabled him to ascertain the fact 
of intoxication. The details of conduct, attitude, gesture, 
words, tones and expression of eye and face may be 
stated by him, or he may state the fact of intoxication,—a 
fact which he can ascertain by personal observation, 
as he ascertains other facts. So, also, a witness may 
state whether or not a person had the appearance of 
being intoxicated, and such statement of appearance 
would be the statement of a fact. Facts which are 
latent in themselves, and only discoverable by .way 
of appearances more or less symptomatic of the ex- 
istence of the main fact, may, from their very nature, 
be shown by the opinions of witnesses as to the-existence 
of such appearances or symptoms. Sanity, intoxication, 
the state of health or of the affections are facts of this 
character.” City of Aurora v: Hillman, 90 Til. 61, 
66. 

“The fact of intoxication may be proved by any person 
who had an opportunity to observe the party whose 
intoxication is sought to be established at the time in 
question. * * * Although the witness may describe 
the facts and circumstances which led him to the con- 
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clusion that the person was intoxicated, he is not 
confined to these details.” 7 Ency. of Evi. 777. 

The rule, as deduced from the weight of authority, 
ig that a witness may testify, from observation, whether 
a person was intoxicated. Intoxication is a fact which 
a witness may ascertain in the same manner in which 
he ascertains other facts. He may give the details and 
then may state the ultimate fact of intoxication as de- 
rived from observation. It may be added that the 
intoxication which results from an intemperate use 
of spirituous liquors is a condition that cannot be 
described by a definition that will fit all cases alike. 
The court did not err in overruling defendanit’s ob- 
jections to the competency of the evidence in respect 
of the offense with which defendant was charged. 

Defendant argues that the court erred in refusing a 
new trial on the ground of newly discovered evidence. 
In his affidavit he avers: “That he has within past 
two days found and located two men, of unimpeachable 
character and standing, who can and will testify to 
material facts in favor of defendant, if defendant ‘be 
granted a new trial, and be thus enabled to produce 
said witnesses in court in his behalf.” It appears that 
defendant did not state the facts in his affidavit to 
which the witnesses would testify. It is elementary that 
the showing was insufficient. It follows that the court 
did not err in denying the application. 

Other assignments of alleged error are pointed out, 
but on examination we find that reversible error does 
not appear in the respects noted by counsel. To dis- 
cuss the assignments so made would unduly extend this 
opinion. However, we conclude that the district court 
did not err in overruling the application for a new trial. 
But from a review of the facts it appears that the ends 
of justice will be served by a reduction of the jail 
sentence from 45 to 30 days and it is so ordered. 

The judgment as modified is affirmed. 

AFFIRMED AS MODIFIED. 
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Herpert P. Ross, APPELLEE, V. OMAHA & COUNCIL BLUFFS 
STREET RAILWAY COMPANY, APPELLANT. 


Firep Marcu 12, 1923. No. 22209. 


1, Trial: Direction oF Veroict. Held, that the trial court did not 
err in refusing to direct a verdict for defendant, sufficient com- 
petent evidence having been introduced by plaintiff to warrant the 
submission of the case to the jury. 

2, Appeal: Conriictinc Evipence. The verdict of .the jury on dis- 
puted questions of fact will not be disturbed. unless clearly wrong. 


APPEAL from ‘the district court for Douglas county: 
— WitiiaM A. Repick, JupGe. Affirmed. 


John L. Webster, for appellant. 
W. J. Connell, contra. 


Heard before Morrissay, C. J., Letton, DEAN, ALDRICH, 
Day and Goon, JJ., Raper and Troup, District, Judges. 


ALDRICH, J. 


Action by plaintiff, Herbert P. Ross, to recover dam- 
ages alleged to have been sustained by reason of a col- 
lision between the motor truck which he was driving 
and a street car of defendant, Omaha & Council Bluffs 
Street Railway Company. The accident occurred on 
January 23, 1918, at the intersection of Nineteenth and 
Vinton: streets in the city of Omaha. Plaintiff ap- 
proached and entered the intersection from the south, 
and, he alleged, was struck by defendant’s street car with 
vreat force, knocking his truck to one side and causing 
personal injuries. Suit was brought to recover damages 
in the sum of $6,700. Defendant, in its answer, denied 
each and every allegation of plaintiff’s amended petition, 
and alleged the street car was proceeding northeasterly 
along Vinton street at a proper, lawful and safe rate 
of speed; that as it approached the intersection the 
motorman sounded his gong; that plaintiff operated the 
automobile truck unlawfully, driving at a rate of speed 
in excess of six miles an hour at the street intersection; 
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that he failed to sound a warning or to look for ap- 
proaching street cars; and that plaintiff negligently 
drove his truck against the side of the street car without 
any fault of defendant or its employees. Defendant’s 
allegations were put in issue by plaintiff’s reply. At 

the close of plaintiff’s evidence, and again at the close 
' of all the evidence, defendant moved for a directed 
verdict. Both motions were overruled, and the case 
was submitted to the jury, who by their verdict assessed 
plaintiff's damages in the sum of $5,000. Defendant’s 
motion for a new trial was overruled and judgment ren- 
dered on the verdict. Defendant appeals. 

Appellant contends that the case comes within the 
rule laid down by the United States federal court and 
by severel state courts, and urges the following prop- 
osition: “The failure of the plaintiff to look for a 
street car and to stop his automobile truck before at- 
tempting to drive onto the track directly in front of or 
against the front end of the moving street car was such 
an act of gross negligence as would have justified and 
required the court to direct a verdict for defendant com- 
pany.” <A careful examination of the record discloses 
facts which make a case not within the rules discussed 
by counsel for appellant and which justifies and sustains 
the jury’ s finding in plaintiff’s favor. 

The issue then is a question of fact and must be de- 
cided as such according to law, and being a question of 
fact, what the jury finds, as a matter of law, cannot 
under the rules of this court be disturbed unless clearly 
wrong. This is one of the substantial rules of this 
court and we are not justified in going behind it under 
the facts in this case. The verdict of the jury is in 
accordance with the facts. 

The following is a quotation from the trial judge’s 
instructions: “The burden of proof is upon the de- 
fendant to establish by a preponderance of the evidence 
that the plaintiff was guilty of negligence contributing 
to cause the collision in question in a degree sufficient 
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to defeat his recovery, and if you find from all the 
evidence that the defendant was guilty of negligence, and 
that the plaintiff was also guilty of negligence, it would 
be the duty of the jury to compare the negligence of the. 
respective parties, and if upon such comparison the con- 
tributory negligence of the plaintiff is found to exceed 
in any degree that which, under the circumstances, 
amounts to slight negligence, or if the negligence of the 
defendant falls in any degree short of gross negligence, 
under the circumstances, the contributory negligence of. 
the plaintiff, however slight, will defeat a recovery.. On 
the other hand, if upon such comparison the negligence of 
the plaintiff is found to be slight and the negligence 
of the defendant gross, the plaintiff may recover, but in 
such case it is the duty of the jury to deduct from the 
amount of damage sustained, if any, such amount as 
plaintiff's contributory negligence bears to the whole 
amount of such damage.” 

The evidence of the witness Swanson is invaluable to 
this case. He was with the plaintiff and in a position 
to see the car in question, .to note and judge the speed at 
which it ran and the control of the same as handled by 
the motorman. This testimony was valuable, inasmuch | 
as it corroborated the essential parts of the eae of 
plaintiff. 

It is noticeable that the street car “was running at a 
proper and reasonable rate of speed,” which statement, 
it is claimed, is confirmed by the motorman and other 
witnesses for the defendant company. The story of plain- 
tiff’s witnesses was confirmed by undisputed physical con- 
ditions. The witness Swanson testified substantially that 
the street car was running 20 or 25 miles an hour when 
it struck the motor truck. 

According to plaintiff’s testimony the accident hap- 
pened at 8:15 in the morning. The day was clear. He 
was driving a truck for Sunderland Brothers Coal Com- 
pany and was accompanied by a helper, the witness 
Swanson. Plaintiff made a delivery of coal on South 
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_ Nineteenth street and approached the intersection in 
question with about one ton of ‘coal in his truck. He 
caine to a complete’ stop when he reached the intersection; 
the front end of his machine was parallel with the side- 
walk on the south side of Vinton street. He looked 
up Vinton street, both to the right and to the left, and, 
seeing no street car, sounded a warning with his klaxon 
and proceeded to cross the intersection to turn west. 
His car ‘was in low gear, nioving at the rate of 3 or 4 
miles an hour for a distance of about 25 feet to the north 
rail of the car track. Plaintiff testified that he did not 
see the street’ car until it was 10 or 12 feet from him 
and when the front wheels of his truck were just about 
to the rail of the car track. Plaintiff was rendered un- 
conscious and remembered nothing more about the ac- 
cident. Swanson, the helper, corroborated him. in his 
testimony and added the material statement that no warn- 
ing was sounded by the motorman from the time Swanson 
first saw the street car up to the time of the collision. 
The street car, according to the record, traveled 150 
or 200 feet while plaintiff’s truck moved 25 feet. This 
fact evidently was taken into consideration by the jury 
in arriving at their verdict. 

The claim is made that the verdict is excessive and is 
not borne out by the record. The following testimony 
was given concerning his injuries: “Q. After you re- 
covered consciousness, while you were at the hospital, 
to what extent did you suffer pain, either in your 
head or other parts of your body? A. Well, I suffered 
with my back, my head and my arm. Q. What arm? A. 
My right arm. Q. Now, referring to your head, where 
was the pain in that? A. In the upper part of my jaws, 
I was struck in the temple here (indicating); I had a 
large lump’on my temple; my nose was all stopped up, 
IT couldn’t breathe, and blood was coming through my 
mouth. Q. What was that, fresh blood? A. Yes, sir. Q. 
You say your nose'was plugged up. What do you mean 
by that? <A. The doctors took cotton and medicine and 
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fFiugged it up, so it wouldn’t bleed, but it kept bleeding 
through my mouth, .Q, Then, where would the blood 
get out. of your head? A. I would have to have a vessel 
(interrupted) Q.. No, but what part, through your nose 
or your mouth or what? Would you spit it out.to get 
vid of it? A. Yes, sir; it would come through my mouth. 
Q. To:what extent while you were at the hospital did 
you. have this bleeding or hemorrhage..from the nose? 
A. All the time I was there. * * * Q. Now,. state to the 
jury if you ever had any. bleeding, or difficulty of that 
kind, before. A. No. sir; I never had any.” 

The plaintiff was injured in the back and on the 
hip or side, also his hearing was affected and was not 
nearly as good at the time of the ‘trial as before the 
injury. He was at the hospital about two weeks and had 
internal bleeding in the head all the time he was there 
and for some time afterwards. He was injured to such 
an extent that he had hemorrhages every few weeks and 
they continued nearly every day until some time in the 
winter. His hearing in the right ear since the accident 
is affected, making it very difficult and. almost im- 
possible for him to hear. He is highly nervous. and ir- 
titable and does not sleep well at night. Such being 
the true condition, we do not believe a werd of $5,000 
is in any way excessive. 

Taking all matters into consideration, we hold that 
the verdict should be and it is, 
: AFFIRMED. 


LrETTON, J. dissenting. 

Disregarding all the testimony for the defense, and 
considering alone that given by the plaintiff’s witnesses 
in its most favorable aspect, it clearly establishes that 
plaintiff, the driver of the truck, was grossly negligent. 
in failing to see the street car nntil it was ‘within a few 
' feet from him. He testifies that the first and only time 
he saw the street car was when the.front wheels of the 
truck were on the first rail of the nearest street car 
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track; the street car being at that time about 10.or 12 
‘feet away. The truck was at a standstill at the curb, 
‘and his witness, Swanson, who was riding with him, says 
the street car was in plain sight while plaintiff was 
driving from the curb to the car track. It was daylight 
and there was nothing to obstruct the view. He might 
have stopped in plenty of time if he had looked to see 
whether the street car was approaching. His negligence 
was: gross, according to his own testimony, and therefore 
the evidence is not sufficient to support a verdict in 
his favor. 


‘JOHN SEATON y. STATE OF NEBRASKA. 


Fir—ep Marcu 12, 1923. No. 23106. 
Evidence examined, and held sufficient to sustain the verdict. 
2. Instruction No. 7 Held to be free from prejudicial error. 


3. Criminal Law: Jurors: Presumption. “In the absence of a showing 

to the contrary, one who has served as a juror is presumed to have 

- been in all respects qualified at the time of serving.” Hart v. State, 
14 Neb. 572. 


4, Burglary: Sentence. It was error for the district court to sentence 
defendant under section 10248, Comp. St. 1922, the provisions of 
section 9152, Rev. St. 1913, being in full force and effect and ap- 
plicable at the time the crime was committed. 


5. Parole: SupstantivE Ricut. The right of parole is a substantial 
right of which a convicted person cannot be deprived by the court. 


Error to the district court for Otoe county: JaMus 
YT. Breerey, Jupern. Affirmed: Sentence reduced. 


D. W. Livingston, for plaintiff in error. 


Ora 8B. Spillman, Attorney General, and @. L. Dort, 
contra. 


' Heard before Morrissey, C. J., Avpricn, Day and 
Gopp, JJ., Raper and Troup, District Judges. 


ALDRICH, J. 
The defendant, John Seaton, was convicted of burglary 
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in Otoe county, and sentenced to confinement in -the 
pcnitentiary for an inderterminate sentence of not less 
“than five years nor more than ten years at hard labor. 
Motion for new trial was overruled, and defendant 
prosecuted error. 

On June 7, 1920, the defendant was arraigned: in he 
district court for ‘Otoe county and entered a plea of 
not guilty. The case was tried and conviction had. On 
error to this court the cause was reversed and remanded. 
The report of the former appeal appears in 106 Neb. 
833, 19 A. L. R. 1056. 

The first issue to be considered is whether the evidence 
is sufficient to sustain the conviction. A careful ex- 
amination of the record discloses all the essential ele- 
ments of the crime charged in the information, and 
fully proves defendant’s participation as an armed guard 
stationed near an automobile parked by the law-breakers 
within a half block of the house which was broken into. 
The details of his arrest, as testified to by the police 
officers, and all the attendant. circumstances demonstrate 
defendant’s guilt beyond a reasonable doubt. Defendant, 
being armed with a loaded 45 automatic Colt revolver 
and acting as a guard, or look-out, was a principal 
offender and was equally guilty with the others who 
were actually engaged in the commission oF the un- 
lawful act. 

The only instruction complained of is No. 7, given 
by the court on its own motion. Defendant’s contention 
that the instruction is not sustained by the evidence 
is not well taken. The question as to defendant’s knowl- 
edge of the unlawful intent of the co-defendants was an 
issue of fact for the jury. We find the instruction 
sustained by ample evidence. Mrs. Chapin, a near-by 
neighbor, who called the police officers, testified that 
these men were apparently together. Defendant. was 
left with another man in charge of the cars. When the 
officers came, defendant held them up with a gun. His 
presence a half block from the scene of the burglary 


830 NEBRASKA REPORTS. {Vor. 109 
‘Seaten v. State. 


and the burglary are admitted. As a matter of fact, 
the evidence, together with the inferences legitimately 
drawn therefrom, justify the instruction and the verdict. 

Defendant contends that the case was not tried by a 
lawful jury; that one of the jurors was but 22 years 
of age and therefore incompetent to serve, which faci 
was unknown by. defendant and -his counsel until after 
the verdict had been returned. He. cites section 9071, 
Comp. St. 1922. This matter. was.urged and submitted 
on the motion for. new :trial in the court below. Two 
affidavits in support thereof are.in the Dill of ex- 
ceptions, one affidavit by defendant’s counsel, the: other 
by defendant himself. Both, are founded upon hearsay 
evidence and for that reason are incompetent and in- 
sufficient to support a reversal of the lower court’s 
finding that there was a lawful jury. No abuse of dis- 
cretion is shown in the record. 

“In the absence of a showing . to the contrary, one 
who has served as a juror is presumed to have been in 
ell respects qualified at the time of serving.” Hart v. 
State, 14 Neb. 572.. See, also, Bemis v. City of Omaha, 
81 Neb. 352. 

As a matter of fact none a defendant’s constitutional 
guaranties were violated or abridged. As provided by 
section 11, art. I of the Constitution, defendant had 
“a speedy public trial by an impartial jury of the 
county or district in which the offense is alleged to 
have been committed.” 

The alleged incompetency was not disclosed by the 
voir dire examination, at which time the question should 
have been tried out. The objection was waived by 
failure to examine and challenge. 

“The general rule as to waiver of lack of qualification 
of a juror appears to be that qualifications, the lack of 
which does not affect the ability of the juror to render 
a fair and impartial verdict, are waived by failure to 
object to such juror till after verdict. And go ‘it is 
that failure to challenge a juror for cause as to his 
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competency, and to examine him or other witnesses in 
support of the challenge, is a waiver, even though the 
fact of incompetency is not known to the party unti: 
after verdict. It is clear that the refusal of the trial 
court to vacate a decree because of the incompetency of 
a juror, first discovered after verdict and judgment, is 
not an abuse of its discretion in the premises, where 
the verdict rendered was the only one which could 
be rendered consistently with the facts.” 16 R. C. L. 284, 
sec. 100. 

The general rule applies to both. civil and criminal 
cases. 16 R. C. L. 286, sec..102; 287, sec. 103. 

Defendant was tried by an impartial jury, none of 
his constitutional guaranties were denied him and sub- 
stantial justice has been done. , 

The lower court erred in one respect.. The’ crime was 
committed in May, 1920, at which time the old indeter- 
minate sentence law (Rev. St. 1923,. sec. 9152) was in 
force. Under that law the court was to impose sentence 
between the maximum and minimum provided by law, 
without fixing the limit or duration of the sentence. 
Defendant was tried for violation of section 9623, Con 2. 
St. 1922, which provided as penalty imprisonment from 
ene to ten vears. The court imposed its sentence of from 
five to ten years under the provisions of section 10248, 
Comp. St. 1922, the indeteiminate sentence law in force 
at the time of the trial, allowing the court to “fix the 
terms of any indeterminate sentence which it desires 
provided the minimum term fixed by the court shall 
not be less than the minimum term provided by law for 
the crime for which the person, was convicted, nor the 
maximum term be greater than the maximum term pro- 
vided by law for the crime for which the person was con- 
victed.” Section 9152, Rev. St. 1913, was repealed by the 
legislature in 1921. This sentence was in violation. of 
a substantial right to parole, of which the convicted 
“ eannot be deprived by the court. Griffith v. State, 94 
Neb. 55, 61. oe 
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Defendant, after having served the minimum term 
fixed by law, would be eligible to parole. Section 
10251, Comp. St. 1922. By increasing the minimum 
term from one to five years he would be deprived of 
four years of time within which the board of pardons 
might permit him to go upon parole. 

For these reasons, it follows that the sentence im- 
yosed ‘by the district court should be changed to a 
minimum of.one year and a maximum of ten years and 
it is so ordered. In all other respects the judgment is 
affirmed. 

AFFIRMED: SENTENCE REDUCED. 


Farmers MutuaLt INsurRANCE COMPANY OF NEBRASKA. 
APPELLANT, V. NELLIE GUMAER ET AL., APPELLEES. 


FILED MarcH 12, 1923. No, 22252. 


Judgment: Premature Entry. Where plaintiff files an action in the 
nature of an interpleader, praying that certain claimants to the 
fund in his hands be brought into court, and that the court 
determine the respective rights of such claimants; and where the 
claimants file a cross-petition against the plaintiff, praying for 
judgment against him in excess of the amount tendered into court, 
although no summons may be necessary to be served on the plaintiff, 
nevertheless the plaintiff is entitled to the same time to plead to the 
cross-petition as though the defendant filing the cross-petition was 
plaintiff and the plaintiff was- sole defendant. In such case, a 
default and judgment against the plaintiff on the cross-petition, 
before the time to plead has expired, is erroneous. 


AprFAL from the district court for Gage county: 
LEONARD W. Corsy, Jupeg. Reversed, with directions. 


Doyle, Halligan é& Doyle, for appellant. 
FE. O. Kretsinger, and Sackett € Brewster, contra. 


Heard before Morrissuy, C. J., ALDRICH, Day and 
Goon, JJ., Troup, District Judge. 


Day, J. 
The Farmers Mutual Insurance Company commenced 
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this action in the nature of an interpleader, making 
Nellie Gumaer, Mary Gumaer, and George Lippold, 
parties defendant. No affirmative relief on behalf of 
the plaintiff is prayed against either of the defendants. 
The petition alleges in substance that the plaintiff issued 
its policy to Nellie Gumaer for $1,800, upon a dwelling- 
louse then owned by her; that on June 20, 1920, while 
the policy was in full force and effect, the said Nellie 
Gumaer transferred the title to the insured premises to 
ker mother, Mary Gumaer, without the knowledge or 
consent of the plaintiff; that on September 20, 1920, 
Mary Gumaer entered into a contract to sell the said 
premises to George Lippold, and thereupon the said 
Nellie Gumaer, without disclosing that she had sold 
the premises to her mother, notified the plaintiff that the 
property had been sold to George Lippold, and requested 
that the policy be changed so as to include the interest 
of the purchaser; that thereupon on September 20, 1920, 
the plaintiff, in ignorance of the fact of the sale of the 
premises by Nellie Gumaer to her mother, caused to be 
issued and attached to the policy a rider to the effect 
that loss, if any, under the policy should be payable to 
Nellie Gumaer and George Lippold, as their interests 
may appear; that on February 21, 1921, the dwelling- 
‘house was destroyed by fire; that Lippold had paid 
upon his contract of purchase $475; that plaintiff and 
Lippold agreed that his loss under the policy was $450, 
and plaintiff agreed to pay him that sum; that the 
transfer of the premises by Nellie Gumaer to her mother 
without the knowledge or consent of the plaintiff by the 
terms of the policy rendered it void so far as it affected 
the rights of Nellie Gumaer thereunder; that Nellic 
Gumaer and Mary Gumaer have notified the plaintiff 
that they claim an equitable lien to any interest that 
George Lippold may have under the policy, based upon 
the claim that Lippold has forfeited all his rights under 
the contract of purchase. 

Plaintiff brings into court $450, and asks that the 
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parties defendant be summoned into court and their 
1espective rights to the $450 determined. 

In its final analysis, the petition is essentially a 
statement to the court that the plaintiff has $450 in its 
hands; that the three persons named are making claim 
to it, and that plaintiff brings the fund into court and 
asks the court to determine, as between the claimants, 
their respective rights. To this petition Nellie and Mary 
Gumaer filed an answer and cross-petition on April 29, 
1921. The cross-petition, on behalf of Nellie Gumaer, 
alleged the issuance and delivery of the policy to her 
for $1,800; the destruction of the dwelling-house by 
fire; that the deed to her mother was never delivered 
and was of no validity to transfer title; that Tippold 
had forfeited all rights under the contract of purchase; 
and prayed for judgment on the policy for the full sum 
of $1,800, with interest thereon, and an attorney’s fee. 
On May 2, 1921, Lippold filed a pleading, which he 
denominated an “inter-plea,” in which he claimed relief 
against the plaintiff on the policy, and also charged that 
the plaintiff had agreed to pay him the sum of $450 
in settlement of the loss. On May 28, 1921, Nellie and 
Mary Gumaer filed an answer to the “inter-plea” of 
Lippold, to the effect that Lippold had forfeited all 
rights under the contract, and that they were entitled ' 
to an equitable lien upon the $450, claimed by Lippold 
against the plaintiff. 

Under this state of the pleadings the case was 
called for trial on May 28, 1921; default was entered 
against plaintiff for failure to plead to the cross-petition 
of Nellie Gumaer, and the “inter-plea” of George Lippold, 
and judgment was rendered against the plaintiff and in 
favor of defendant Nellie Gumaer on her cross-petition 
for $1,800 and interest, together with an attorney’s fee 
of $200, and judgment was also rendered in favor of 
Lippold on his “inter-plea” against plaintiff for $450 
aud interest. On May 30, 1921, plaintiff filed a motion . 
for a new trial, based upon a number of grounds, which 
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was overruled. From this judgment the plaintiff ap- 
peals. 

One of the errors assigned is that the default and 
judgment against the plaintiff were prematurely entered. 
We think this assignment is well taken. It will be noted 
that the plaintiff asked no affirmative relief against 
either of the defendants. It simply brought a fund into 
court, alleged that defendants were claiming it, and asked 
the court to determine the respective rights of the de- 
fendants thereto. 

The defendants by their respective counterclaims 
against the plaintiff, praying for affirmative relief 
against it, presented an entirely new issue in the nature 
of an independent action. While it was not necessary 
that a summons should issue against the plaintiff, 
nevertheless it had the same time to plead to the cross- 
petitions as though the defendants were plaintiffs and 
the plaintiff was defendant. While the precise question, 
so far as we are aware, has not heretofore been passed 
upon by this court, an analogous question has been 
considered. In Cockle Separator Mfg. Co. v. Clark, 
23 Neb. 702, it was held that, when a defendant files an 
answer against his codefendant in the nature of a cross- 
petition, although no summons need be issued thereon, 
yet the co-defendant is entitled: to the same time to 
plead thereto as though the defendant filing the answer 
was plaintiff and the codefendant sole defendant, and 
that a decree taken before the time to plead was erron- 
eous. Under this rule the plaintiff had until May 30, 
1921, to plead to the cross-petition ‘of Nellie Gumaer, 
and until June 6, 1921, to plead to the cross-petition 
of George Lippold. 

Besides this, we are of the opinion that the judgment 
as a whole is not responsive to the pleadings. The 
pleadings clearly indicate that the claims of the respective 
parties defendant primarily rest upon the policy. It 
seems quite clear, therefore, that the liability of the 
plaintiff could not exceed the amount of the face of the 
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policy with interest, together with a reasonable at- 
torney’s fee. The aggregate judgment of $2,250 with 
interest, together with an attorney’s fee against the 
plaintiff, based upon its $1,800 policy, is manifestly 
excessive. 

Since the case has been pending in this court, it is 
claimed by the plaintiff that a full and complete settle- 
ment has been made and effected between the plaintiff 
and the defendants Nellie and Mary Gumaer, which 
disposes of the whole case. We are asked by the plaintiff 
to approve the settlement, to determine the amount of an 
attorney’s fee which should be allowed defendants’ at- 
torney in this court, and to dismiss the appeal. 

Nellie and Mary Gumaer, however, claim that the so- 
called settlement was procured by fraud, and they have 
tendered back to the plaintiff the amount paid upon the 
settlement. Numerous and lengthy affidavits have been 
filed bearing on the question of the good faith of the 
settlement. It will serve no good purpose to set out the 
circumstances and the inducements which led up to 
the signing of the contract of settlement. Suffice it to 
gay that, upon a consideration of all of the facts and 
circumstances surrounding the settlement, we are con- 
vineed that it ought not to stand, and that the parties 
should not be bound by it. 

Up to this time the merits of the case have not been 
passed upon. Upon an examination of the record, we 
have come to the conclusion that the judgment should be 
reversed, with directions to fix the time for making up 
the issues as between the respective parlies, and that 
the case be heard upon its merits. 

The question of attorney fees for Aeteanate, attorneys 

can then be determined. 

The judgment is reversed and the cause remanded for 
_ further proceedings. 

REVERSED. 
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CHARLES W. KIBLER, ADMINISTRATOR, APPELLEE, V. JAMES 
C. Davis, DirEcTOR GENERAL, APPELLANT. 


Firep Marcu 12, 1923. No. 22234. 


1. Commerce: Freperar Empvovers’ Lrapmty Act: Interstate Em- 
PLOYMENT. Where one is engaged in shoveling coal into a pit, to 
be elevated by machinery into a coal chute for immediate use in 
engines, used in both interstate and intrastate traffic, he is engaged 
in a work so closely related to interstate transportation as to be a 
part of it, and is within the protection of the federal employers’ 
liability act. 

2, Evidence, examined and set out in the opinion, held sufficient to 
sustain a finding of negligence. : 


3. Master and Servant: Injury To SERVANT: DEFENSE OF CONTRIBU- 
Tory NEGLIGENCE. In actions under the federal employers’ liability 
act, contributory negligence, no matter how great, is not a defense, 
but may be considered for the purpose of reducing a recovery. 


Instructions: ASSUMPTION OF Rrsk. Where the defense 
of assumption of risk is submitted to the jury on conflicting evidence 
and under proper instructions, their verdict is conclusive. 


Instruction, examined and substance stated in the opinion, held to 
correctly state the law applicable to assumption of risk. 


&e 


APPEAL from the district court for Buffalo county: 
Bruno O. Hostetter, Jupen. Affirmed. 


C. A. Magaw, Thomas W. Bockes and Thomas F. 
Hamer, for appellant. 


William E. Shuman and N. P. McDonald, contra. 


Heard before Morrissgy, C. J., ALDRICH, Day and: 
Goon, JJ., Troup, District Judge. 


Goon, J. 


Plaintiff, as administrator of the estate of Albert 
Gammill, deceased, recovered a judgment for damages 
under the federal employers’ liability act against. the de. 
fendant, -for negligently causing the death of Gammill, 
and defendant has appealed. 

Defendant denied any negligence on its part, pleaded 
assumption of risk, and that the death of Gammill re- 
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sulted wholly from his own negligence, and denied that 
deceased was engaged in interstate commerce or that 
defendant was liable under the federal employers’ 
liability act. : 

The principal questions for solution, as presented by 
this appeal, are: (1) Was deceased, at the time he met - 
his death, engaged in interstate transportation or in work 
so closely related to it as to bring tle case under the 
federal employers’ liability act? (2) Was defendant 
guilty of negligence that caused or contributed to the 
death of Gammill? (3) Did deceased assume the risk of 
injury? (4) Did the court err in giving or refusing in- 
structions on the subject of assumption of risk? 

1. The facts surrounding the employment and death 
of Mr. Gammill are about as follows: The Union Pacific 
Railroad Company maintains coal chutes and bins at 
Kearney, Nebraska, at which all classes of trains, both 
interstate and intrastate, are coaled. These coal bins 
are elevated and stand above and over the two main-line 
tracks and the passing track. Engines stop beneath these 
bins and receive coal by means of a chute which dumps 
it into the engine tender. The coal reaches the elevated 
bins from cars which are first pushed in on what is | 
known as the hopper track, which is immediately north 
of and adjacent to the passing track. A pit constructed 
beneath the hopper track receives the coal as it iy 
dumped from the bottom of coal cars, and from this pit it 
is elevated by machinery.to the bins overhead. In dumping 

- the coal into the pit, some remains in the car, and some 
is spilled about on the hopper track. The coal that 
remains in the car and that which is scattered about the 
track is required to be shoveled into the pit. This was 
the work in which Gammill was employed. The coal 
bins above the three tracks would hold about 250 tons, 
and were filled on an average of once in 36 hours, so 
that the coal placed in these chutes was for immediate uge 
in the engines of the railroad company. 
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The rule applicable to the question under consideration 
is that for an employee to come under the federal em- 
ployers’ liability act he must, at the time of the injury, 
be engaged either in interstate transportation or in 
work so closely related to it as to be practically a part of 
it. Shanks v. Delaware, L & W. R. Co., 239 U. S. 556; 
Pedersen v. Delaware, L. & W. R. Co., 229 U. S. 146. 
While the rule is well established, much difficulty arises 
over its application to a given state of facts, and there 
is a marked want of harmony in the decisions of the 
various courts in determining whether work of a similar 
character, that is, work that is not directly a part of 
interstate transportation but is essential to and inti- 
mately connected with or related to it, comes within the 
rule. We think no useful purpose would be subserved by 
attempting a review of the cases. Hach one must be 
determined upon the facts and circumstances of the par- 
ticular case. In the instant case, the coal which decedent 
was shoveling was intended for use in and was essential 
to the operation of interstate trains. The work per- 
formed was the last manual labor performed before it 
was appropriated to its intended use. 

We are of opinion, where one is engaged in shoveling 
‘coal into a pit, to be elevated by machinery into a coal 
chute for immediate use in engines used in both inter- 
state and intrastate traffic, that he is engaged in a work 
go: closely related to interstate transportation as to be a 
part of it, and that he is within the protection of the 
federal employers’ liability act. Cases in which there 
is a more or less similar application of the rule are: 
Guy v. Cincinnati N. R. Co., 198 Mich. 140; Pedersen v. 
Delaware, L. & W. R. Co., supra; Norfolk & W. R. Co. v, 
Barnest, 229 U. 8. 114; St. Louis, 8S. F. & T. R. Co. v. 
Seale, 229 U. S. 156; North Carolina R. Co. v. Zachary, 
232 U. S. 248; Philadelphia, B. € W. R. Co. v. Smith, 
250 U. S. 101; Hrie R. Co. v. Collins, 253 U. 8. 77; Brie 
R. Co. v. Szary, 253 U. 8. 86; Philadelphia & R. R. Co. 
v. Di Donato, 256 U. 8. 327; Horton v. Oregon-Washing- 


840 NEBRASKA REPORTS. [Vox. 109 


Kibler v. Davis. 


ton R. & N. Co., 72 Wash. 503; Southern R. Co. v. 
Pcters, 194 Ala. 94; Barlow v. Lehigh V. R. Co., 143 N. 
Y. Supp. 10538; Chicago, R. I. € P. R. Co. v. Bond, 47 
Okla. 161; Kelly v. Erie R. Co., 177 N. ¥. Supp. 278, 
Koush v. Baltimore & O. R. Co., 243 Fed. 712; Kamboris 
v. Oregon-Washington R. & N. Co., 75 Or. 358; Sells v. 
Grand T. W. R. Co., 206 Il. App. 45; Slatinka v. United 
States Railway Administration, 194 La. 159. 

2. It is argued that the evidence does not show any 
actionable negligence on the part of defendant. The 
evidence shows that the hopper track was a stub track 
long enough to hold 14 cars. Its eastern end was con- 
nected by a switch with the passing track. The western 
half of the hopper track was level and about four feet 
higher than the adjacent tracks. The east half inclines 
downward to the switch. The coal pit is about 30 feet 
long and located at the east end of the level, elevated 
portion of the track, and on each side of the pit there 
is an iron wall some three feet distant from the track. 
The custom was for the switching crew to set in five 
or six cars of coal at a time. These would be pushed to 
the west end of the hopper track, leaving the last car 
of coal of the string over the pit. When this was un- 
loaded, the shovelers would “pinch” or push the car to 
ihe east and allow it to descend the incline by gravity. 
Then the next car would be “pinched” or pushed over 
the pit and unloaded and disposed of in like manner as 
the first, and so on, until the last car was unloaded, 
which would be left standing over the pit. The switching 
crew, when being advised that other cars of coal were 
needed, would then pick up the empty cars and remove 
them from the hopper track. In doing so, they would 
sometimes push other cars ahead of the engine and 
connect with the empty cars to be removed. On the day 
of the accident all the cars, six in number, had been 
unloaded and the coal shoveled into the pit by about 10 
o’clock in the forenoon. The foreman requested other 
cars to be set in for unloading, but this was not done 


Vor. 109] JANUARY TERM, 1923. 841 
Kibler v. Davis. 


until shortly after noon. Gammill and his fellow 
workmen were standing or leaning against the west end 
of the empty car, standing over the coal pit, ready to 
resume their labors when another supply of coal for 
unloading was furnished. Shortly after 1 o’clock in 
the afternoon, the switching crew pulled from the west 
on the passing track and past the coal pit a string of 
ten cars, five being loaded box cars and five being loaded 
with coal. The front end of the engine was coupled to 
these cars. This string of cars was pushed by the engine 
onto the hopper track and against the.empty coal cars 
and up the inclined track against the car standing over 
the pit, to the west of which Gammill was standing, 
knocking him down, running over him and inflicting in- 
juries from which he died. The evidence shows that this 

string of cars was pushed violently along the track; 
’ that no whistle was blown or other signal given, and 
that no flagman was placed on the front end of the 
advancing string of cars to give warning to any one; 
and it is also disclosed that the engineer on the switch 
engine was aware of the fact that coal shovelers were 
likely to be on the hopper ‘track, waiting to perform 
their duties. 

Under the circumstances disclosed, we think there 
was sufficient in the evidence to warrant the jury in 
finding that the defendant was negligent. 

3. Defendant contends that the rule stated in Mer- 
kouras v. Chicago, B. & Q. R. Co., 104 Neb. 491, is in 
point, but we think there is a clear distinction between the 
Merkouras case and the one at bar. That was a case 
not under the federal employers’ liability act, and the 
doctrine of comparative negligence was applicable, and 
it was held in that case that the negligence of plaintiff 
was more than slight. In actions under the federal 
act, contributory negligence, no matter how great, is 
not a defense, but may be considered for the purpose of 
reducing the recovery. Fitepatrick v. Hines, 105 Neb. 
134; Chicago, R. I. & P. R. Co. v. Ward, 252 U.S. 18. 
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4. It is argued that, assuming that there was negli- 
gence in the manner of handling the cars, in placing 
them upon the hopper track, there is no liability, be- 
cause deceased had assumed the risk of injury arising 
from the manner in which such cars were ordinarily 
placed on that track. There is a conflict in the evidence 
as to whether a flagman was usually kept on the front 
end of a string of cars, when being pushed onto the 
hopper track, and the evidence shows that the cars 
were, on this particular occasion, pushed with more than 
usual violence. Where the defense of assumption of risk 
is subiaitted to the jury on conflicting evidence and under 
proper instructions, its verdict is conclusive on the 
question. Fitzpatrick v. Hines, supra; Morris v. Hines, 
107 Neb. 788. 

5. Defendant complains of the giving and refusal of 
instructions on the subject of assumption of risk. The ~ 
instruction given is quite lengthy and will not be 
quoted in full. In effect, it told the jury that an em- 
ployee assumes the ordinary risks and dangers incident 
and peculiar to the employment upon which he enters, 
but does not assume the risks or dangers arising from 
sudden, unforeseen circumstances, not ordinarily incident 
to his employment, and further charged that deceased 
assumed all the risks and hazards incident and peculiar 
to the business of coal-shoveling, and, if from the 
evidence they believed the death of Gammill was due to 
or the result of the risks and hazards incident and 
peculiar to the business of coal-shoveling, that plaintiff 
could not recover. We think this instruction fairly 
stated the law applicable to the question and covered 
the ground of the instruction requested by defendant. 
It was unnecessary, and indeed would not have been 
meoner, to have repeated the same rule in another in- 
struction. 

No substantial or prejudicial error has been found. 
The judgment is 

AFFIRMED. 
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HUMPHREY M. EpGECOMBE ET AL., APPELLEES, V. CITY 
OF RULO, APPELLANT. : 


Frtep Marcu 12, 1923. No. 22302. 


1, Municipal Corporations: Disconnecrinc TERRITORY: EvIpENCE 
Evidence, examined and set out in the opinion, held sufficient to 
support a finding that justice and equity require plaintiff’s lands to 
be disconnected from the city of Rulo. ; 


That part of section 4263, Comp. St- 1922, which 
reads: “The provisions of this section shall not apply to lands laid 
out into city or village blocks, lots and streets’—construed, and held 
to refer to conditions as existing at the time of bringing action to 
detach territory from a city or village, and that it does not operate 
to prevent the detaching of territory which had been platted and laid 
out into lots and blocks, when such plat had been vacated prior to 
bringing the action to detach territory. - 

APPEAL from the district court for Richardson county: 

JOHN B. Raper, Jupen. Affirmed. 


Brogan, Ellick & Raymond, for appellant. 
Sloan, Sloan & Keenan, contra. 


Heard ‘before Morrissey, C. J., Rosk, ALDRICH and 
Goon, JJ., Troup, District Judge. 


Goon, J. 


This action was brought under section 4268, Comp. 
St. 1922, to have certain tracts of land, aggregating 136 
acres, detached from the corporate limits of the city of 
Rulo. The trial resulted in a decree detaching all except 
a minor part of the lands described, and defendant city 
has appealed. 

The city of Rulo was incorporated in 1858 by a special 
act of the territorial legislature. The land in question is 
all owned by the plaintiff Edgecombe; the other plain- 
tiffs are legal voters residing on the land. The lands 
were at one time platted either as a part of the original 
incorporated city or of one of its additions, but, while 
platted on paper, the streets and alleys have never been 
opened or worked, and for more than 40 years the lands 
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have been fenced and used exclusively for agricultural 
purposes. Prior to the commencement of this action, 
Edgecombe brought an action against the city in which 
‘it was enjoined from opening any of the streets in the 
land in question, and in that action plaintiff’s title to 
the streets and alleys was quieted in him. The plat of 
plaintiff’s land was vacated before this action was begun. 
No sidewalks or cross-walks penetrate or reach to the 
lands in question, and, while the city maintains an 
electric light plant, none of the lights or electric wires is 
nearer than 300 feet to any part of the premises. The 
city has a bonded debt of $6,000, still outstanding, for 
the electric light plant, and has voted bonds in the sum of 
$13,000 for the construction of a water plant, but which 
does not include any water-mains, the purpose being 
to assess the cost of mains against property abutting 
thereon when they are laid. The owner of the lands, 
while residing thereon, and his tenants, since he has 
been leasing the same, have traded at the stores, attended 
one of the churches, and sent their children to school in 
the city, and have made use of the streets, sidewalks, etc., 
in the business part of the city. 

1. One of the provisions of the section (section 4263, 
supra) under which the action was brought is: “If the 
court find in favor of the petitioners, and that justice and 
equity require that such territory, or any part thereof, 
_ be disconnected from such city or village, it shall enter 
a decree accordingly.” Defendant insists that the evi- 
dence does not warrant such a finding; that the proximity 
of the.lands to the post office, church and school in Rulo, 
and because the occupants of the land are in a position 
to enjoy these privileges, because the bonds for the light- 
ing plant and bonds for a water plant were voted while 
the land was inside the city limits, and because the 
residents thereon would: have the benefit of city police 
protection, is sufficient to base a contrary finding to that 
made. 

We cannot accept this view. So far as the post office, 
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church and school are concerned, they are not maintained 
Ly the city. The post office is maintained by the federal 
government, the school by state and district taxation, of 
which the landowner pays his proportion, whether 
within or without the city, and the church is supported 
by voluntary contributions of its members, but is not 
and could not be supported by the municipality. So far 
as the use of the streets and sidewalks is concerned, those 
are open to all who may have occasion to visit the city 
on business or pleasure. The land is benefited in no 
way other or different from any farm in close proximity 
to such a city. The police protection afforded by the city 
‘is negligible. By inference, it appears that the police 
force consists of a city marshal, and it does not appear 
that his services have been ever called for upon the lands 
in question in more than 40 years. While bonds have 
been issued and voted for public utilities during the 
time that the land has been in the city, it does not appear 
that the land’ or its occupants have received or will 
receive any substantial benefit therefrom. The evidence 
is ample to support the finding of the trial court. 

2. Another provision of said section 4268 is: “The 
provisions of this section shall not apply to lands aid 
out into city or village blocks, lots and streets.” De- 
fendant argues that, under the rule laid down in Sole v. 
City of Geneva, 106 Neb. 879, wherein it is held: “When 
a privilege or right is conferred by statute, on certain 
prescribed conditions, and a party desiring to avail him- 
self of such privilege or right brings action for the en- 
forcement thereof, he must allege and prove all the 
‘facts that are essential to a strict compliance with the 
prescribed conditions’—the territory cannot be dis- 
connected from the city. If the territory in question, at 
the time the action was brought, was laid out into city 
blocks, lots and streets, defendant’s contention would be 
sound, but we think the provision of the statute quoted 
has reference to conditions existing at the time the action 
was brought, and not to a condition existing at some 
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previous date. The land disconnected was not, at the 
time the action was brought or at the time of entering 
the decree, laid out into blocks, lots and streets, and the 
provision of the statute is no bar to granting the relief 
prayed. 
The decree is 
AFFIRMED. 


HERMAN J. KRAUSE ET AL., APPELLEDS, V. PETER J. LONG 
ET AL., APPELLANTS. 


Firep Marcu 12, 1923. No. 23018. 


3, Judgment: Suir to Enyorn: Surricrency or Petition. Petition 
examined, and held sufficient to state a cause of action to enjoin the 
enforcement of a judgment. 


2. : . SUFFICIENCY oF Evipence. Evidence examined, and 
held to sustain the findings of fact made by the trial court. 


Fraup IN PROCUREMENT: RELIEF IN Eguiry. Equity will 
afford relief against ‘a judgment procured by fraud of the successful 
party, when it appears that the injured party did not, in the exercise 
of reasonable diligence, discover, within the time allowed for com- 
mencing a statutory proceeding to vacate such judgment, sufficient 
evidence of the fraud to warrant a reasonable belief and expectation 
that such a proceeding would be successful, if begun. 


Revivor: Fraup as DerrFense. Fraud in procuring a 
judgment cannot be urged as a defense in a proceeding to revive 
the same. 

AppraL from the district court for Sheridan county: 

WittiaM H. WEstovErR, Jupen. Affirmed. 


Byron G. Burbank and Thomas Lynch, for appellants. 

Sullivan, Wright & Thummel and Arthur F. Mullen, 
contra. 

Heard before Morrissry, C. J., Rose, Dpan, Day and 
Goon, JJ., Rarer, District Judge. 


Goon, J. 
This is an appeal from a decree of the district court 
for Sheridan county, which enjoined the appellants from 
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enforcing a judgment, recovered on July 5, 1919, in the 
district court for Douglas county by Peter J. Long and 
Anna Long against John H. Krause and Herman J. 
Krause. 

Peter J. Long, the owner of a section of land in 
Sheridan county, on which was a lake of 200 acres or 
mere, in the latter part of December, 1915, entered into 
a contract with John H. and Herman J. Krause for the 
sale of said land for a consideration of $8,000, and re- 
ceived $800 as earnest money. February 3, 1916, the 
Ikrauses paid the remainder of the purchase price and 
received a deed from Long and wife. Two years later 
Hong and wife instituted an action in the district court 
for Douglas county against the Krauses to recover 
damages. In that action the Longs charged in their 
petition that the lake on the land contained potash and 
valuable mineral which was wholly unknown to them at 
the time of the conveyance, but that such fact was fully 
known to the Krauses, and that by the false statements 
and misrepresentations of the Krauses the plaintiffs in 
that action were deceived and misled as to the value of 
the lake. In that action the Longs recovered a judgment 
for $75,000, which was later affirmed in this court. Long 
a. Krause, 105 Neb. 538. More than two years after 
the entry of the judgment by the district court, Herman 
J. Krause and the heirs of John H. Krause, who in the 
meantime had died, commenced this suit in the district 
_ court for Sheridan county to enjoin the collection of the 
judgment. In this action the plaintiffs allege that the 
defendants Peter J. Long and Anna Long conspired to- 
gether to cheat and defraud John H. and Herman J. 
Krause, and brought the action to prosecute a fraudulent 
claim against them, and that in procuring the judgment 
they gave and caused to be given false and perjured 
testimony, to the effect that at the time of the conveyance 
of said lands they had no knowledge that there was 
potash or other valuable mineral in said lake, 
and that they believed the Krauses desired said land for 
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grazing purposes only, and that but for such false and 
perjured testimony the judgment could not have been ob- 
tained. The plaintiffs further allege that they did not 
have knowledge of the perjury of said Longs until long 
after they could take advantage of said fact in said 
action. The district court found that the judgment in 
Douglas county was the product of false and perjured 
testimony, given. by said Peter J. Long and Anna Long; 
that the true character of the waters of said lake was 
well known to them at the time of the sale of the lands; 
that neither of the Longs was deceived or misled by the 
Krauses as to the value of the lands or quality of the 
waters in the lake, and enjoined the collection of the 
judgment. 

1. Appellants contend that the petition is fatally 
defective in the following respects: That it does not 
contain any averment that the Krauses did not discover 
the evidence to establish the perjury and fraud com- 
plained of within two years of the entry of the judgment; 
that it does not contain any averment showing due 
diligence on the part of the Krauses to discover and 
present the evidence to refute the alleged perjury on the 
trial of the law action; and, lastly, it is defective because 
it contains no averment that the value of the lake, as 
found by the jury, was not its true value. 

As to the first objection, the petition shows an aver- 
ment to the effect that appellees did not have the means, 
or knowledge of evidence, by which to disprove the alleged 
perjured evidence given by the Longs until long after 
they could take advantage of said fact in said action. 
We deem this averment sufficient to meet the first ob- 
jection. As to the second objection, the record dis- 
closes that the Longs testified that they had no knowl- 
edge of the mineral contents of the lake at the time they 
sold the land, and that they were led by the statements of 
the Krauses to believe that the latter desired the land 
for grazing purposes only. Whether the Longs had 
such knowledge was a fact peculiarly within their own 
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minds, and the knowledge they possessed could not well 
be known by others, unless the Longs had disclosed the 
information. Appellees could not be expected to antic- 
ipate that their adversaries would resort to perjury, nor 
to look for evidence to establish it until such time as they 
should be apprised of facts that would show that perjury 
had .been committed, or at least put them upon inquiry. 
We think under the circumstances that no allegation, 
with respect to diligence was required. As to the third 
objection, it seems to us wholly immaterial whether the 
value of the lake, as found by the jury, was its true 
value. The real question was whether the Longs had 
Leen deceived and misled. If at the time they sold the 
land they knew the mineral content of the lake and 
knew that the Krauses wanted the land for other than 
grazing purposes, they were not deceived or misled by 
the Krauses, and the real value of the lake would be of 
no consequence, save that it might be a circumstance 
tending to corroborate the claims of one or the other of 
the parties. The petition is held to be sufficient to state 
a cause of action to enjoin the enforcement of the judg- 
ment. 

2. We have examined and read with care the entire 
record. The evidence shows that both Long and wife 
knew before they sold the land to the Krauses that the 
waters of their lake had been tested for potash, and 
they believed that, in view of the distance of the lake 
from the railroad, its waters did not contain sufficient 
potash to justify the expense of building a pipe line 
to a reduction plant. They also knew that the Krauses 
wanted the land because they believed there was potash 
in the lake in paying quantities. It also shows that 
they asked and received from 50 to 75 per cent. more for 
the land than they had offered to sell it for a few 
months before. Our view of the record is that the 
evidence not only warrants but compels the findings of 
fact made by the trial court. 

3. Appellants assert that the record shows that ap- 
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pellees discovered the evidence tendered to support the 
charge of fraud and perjury within two years of the 
date of the judgment, and that they could have applied 
for a vacation of the judgment in the court where 
rendered, and therefore they should be denied relief in 
a court of equity. 

There is marked contrariety of opinion as to the right 
to relief in equity against a judgment procured by 
fraud, where a statutory remedy exists. Equitable juris- 
diction on this ground is as ancient as the existence of 
chancery. Courts of equity have generally been reluctant 
to concede exclusive jurisdiction to courts of law arising 
from statutory enactment. In many jurisdictions it is 
held that the remedy provided by statute is concurrent 
with equity, and that the aggrieved party may have 
his election of remedies. 1 Pomeroy, Equity Jurispru- 
dence (4th ed.) 169; 11 Ency. of Pl. and Pr. 1185; 
Darst v. Phillips, 41 Ohio St. 514; Meyers v. Smith, 59 
Neb. 30; Munro v. Callahan, 55 Neb. 75; Abbott v. John- 
ston, 93 Neb. 726; Wirth v. Weigand, 85 Neb. 115; Na- 
tional Surety Co. v. State Bank, 56 C. C. A. 657; Thomp- 
son v. Laughlin, 91 Cal. 313; Wright v. Hake, 38 Mich. 
525; Brown v. Parker, 28 Wis. 21. 

The rule obtains in this and some other jurisdictions 
that equity will not afford relief if the complainant has 
a remedy by statutory proceeding in the original action, 
and that to be entitled to equitable relief against the 
enforcement of a judgment procured by fraud the party 
must not have neglected to avail himself of a statutory 
remedy. Van Antwerp v. Lathrop, 70 Neb. 747; State 
v. lincoln Medical College, 86 Neb. 269; Bankers Life 
Ins. Co. v. Robbins, 53 Neb. 44; Proctor v. Pettitt, 25 
Neb. 96; 23 Cyc. 981; Wirth v. Weigand, supra; National 
Surety Co. v. State Bank, supra; Thompson v. Laughlin, 
supra. 

Subdivision 4, sec. 9160, Comp. St. 1922, confers upon 
district courts the power to vacate their judgments, 
after the term for which rendered, for fraud practiced 
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by the successful party in obtaining the judgment. 
Section 9167 requires that the proceeding to vacate a 
judgment for fraud shall be commenced within two 
years after its rendition. 

It becomes important to ascertain whether appellees 
discovered evidence, by which they could successfully 
impeach the judgment for fraud, before the expiration 
of the two-year period. It clearly appears that within 
two years after the rendition of the judgment appellees 
had knowledge of evidence tending to indicate that the 
Longs were guilty of perjury and fraud in procuring the 
judgment in Douglas county. It also appears that the 
major portion of the more important evidence, introduced 
on the trial of this case to establish the fraud, was not 
known to appellees until after more than two years 
from the entry of the judgment in Douglas county. 
Bearing in mind the rule that the evidence to vacate 
a judgment for fraud must be clear and convincing 
in its nature, we are of opinion that the evidence known 
to the appellees at the expiration of the two-year 
period was insufficient to establish the charge that the 
judgment was procured by fraud, and that it was not 
sufficient to have warranted a reasonably prudent person 
in commencing a proceeding to vacate the judgment for 
fraud. It is suggested that due diligence on the part 
of the appellees would have put them in possession of 
substantially all of the evidence offered. It may not be 
out of place to remark that it ill becomes one, who has 
obtained a judgment by his own perjury and fraud, to 
complain that his victim has not been diligent in 
discovering the chicanery and fraud perpetrated upon 
-him by which the judgment was procured. There is, 
however, a very good reason shown why the appellees 
could not, within the two years, discover the needed 
evidence. It appears that John H. Krause, now de 
ecased, had been-charged with criminal offenses and was 
very unpopular in the neighborhood of the residence 
of all of the parties, and persons who knew of the 


852 NEBRASKA REPORTS. [Vot. 109 


Krause v. Long. 


situation refused to give any information or lend any 
aid in the investigation by the Krauses and their at- 
torneys, and not until after the affirmance of the Douglas 
county judgment by this court and news thereof was 
published in the local newspapers, and when the people 
of the community realized that a great wrong had 
been done, did they consent to talk and give information. 
The mandate from this court was not issued until after 
the expiration of the two-year period. It is not, there- 
fore, surprising that appellees did not discover sufficient. 
in the way of evidence to prove the fraud until after the 
lapse of more than two years and until after the ex- 
piration of the time when they could have used it in a 
proceeding to vacate the original judgment. 

Equity will afford relief against a judgment procured 
by fraud of the successful party, when it appears that 
the injured party did not, in the exercise of reasonable 
diligence, discover, within the time allowed for com- 
mencing a statutory proceeding to vacate such judgment, 
sufficient evidence of the fraud to warrant a reasonable 
belief and expectation that such a proceeding would be 
successful, if begun. 

4, Since this‘action in equity was begun, the judgment 
at law was revived as against the heirs of John H. 
Krause, who died subsequent to the entry of the original 
judgment. Appellants claim that the revival of the 
judgment is an adjudication of the question of fraud 
in its procuration, on the ground that the fraud alleged 
could have been urged as a defense to the revivor. This 
contention is unsound for two reasons: First, when a 
court of equity has once acquired jurisdiction of a 
cause, it cannot be ousted of its jurisdiction by a sub- 
sequent action or proceeding at law in another court. 
Second, in no case and under no circumstances can the 
merits of the original judgment be inquired into in a 
revivor proceeding. Fraud in procuring the original 
judgment may not be urged as a defense in a proceeding 
tc revive the same. Supplee v. Halfmann, 161 Pa. St. 38; 
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Bruno v. Oviatt, 48 La. Ann. 471; 1 Black, Judgments 
(2d ed.) sec. 493; 23 Cyc. 1443, 1444. Authorities cited 
by appellants in support of the contrary view have been 
examined and found not in point. 

From an examination of the entire record, we are 
satisfied that the judgment of the district court is right, 
and it is therefore 

AFFIRMED. 


BENJAMIN A. SIMMONS, APPELLEE, V. RicHarp L. BAKER 
ET AL., APPELLANTS. 


Firrep Marcu 12, 1923. No. 22259. 


1. Appeal: Review, In a Jaw action, begun to recover a payment of 
money made by plaintiff on an executory written contract for the 
purchase of real estate, on the ground of fraud, where the de- 
fendants denied the alleged fraud, and prayed for specific per- 
formance of the contract, the issue is triable to the court without a 
jury. In such a trial the function of a jury, if one is called, is 
advisory only. No error can be predicated upon the giving or 
refusal of instructions. 


2. Vendor and Purchaser: Fraup: Surriciency or Evipence. Evidence 
examined, and found sufficient to sustain the decree of the district 
court awarding relief to plaintiff and refusing specific performance. 

ApPEAL from the district court for Wheeler county: 
Epwin P. CLEMENTS, JUDGE. Affirmed. 


Halligan, Beatty & Halligan, for appellants. 
A. L. Bishop and Prince & Prince, contra. 


Heard before Morrisspy, C. J.. Letron, Dpan and 
ALDRICH, JJ., Raper, District Judge. 


Raper, District Judge. 


Action at law was begun by plaintiff to recover from 
defendants a payment that had been made by plaintiff 
on a contract for purchase of land. The defendants 
Baker and Peterson, appellants, in their answer denied 
plaintiff's right of recovery, and prayed for specific 
performance of the agreement. The issue, therefore, be- 
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came triable to the court without a jury. Card v. Deans, 
84 Neb. 4. However, the court called a jury in an ad- 
visory capacity. O. B. Clark and the Bank of Stapleton 
were, in plaintiff’s petition, joined with Baker and 
Peterson as defendants. Under peremptory instruction, 
the jury found for Clark and the bank, and the principal 
issue between plaintiff and Baker and Peterson was 
submitted to the jury, who found a general verdict for 
plaintiff, which the court confirmed and adopted as the 
finding of the court, and further found generally for 
plaintiff and against defendants Baker and Peterson. 
Decree was rendered against the appellants. on their 
prayer for specific performance, and plaintiff was 
awarded the full amount of the payment he had made on 
the contract, with interest. From this decree Baker and 
Peterson appealed. 

Error is alleged in the giving and refusal of several 
instructions; in receiving the testimony of witness 
Doran as to value of the property; in the court’s refusal 
to direct a verdict for defendants,and that the verdict and 
decree are not supported by sufficient evidence. When a 
jury is called by the court in an equitable preceeding, 
their verdict is advisory only. No error can be pred- 
ieated on the giving or refusal of instructions. Peterson 
». Estate of Bauer, 76 Neb. 652. It is very doubtful if 
the knowledge of the value of the land, shown by the 
witness Doran, was sufficient to permit him to testify 
thereto, but its admission, if erroneous, was without 
harm, for the value of the land was not submitted to the 
jury, and it is evident the jury disregarded it. These 
alleged errors being thus eliminated, the cause must be 
determined by this court on the pleadings and evidence. 

By the admissions of the parties in the pleadings and 
the evidence, it is established that plaintiff, a retired 
hardware merchant, about 60 years of age and in poor 
health, and with little experience in real estate trans- 
actions, lived at Erickson; that O. B. Clark was an old 
and trusted friend and former fellow townsman; that 
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Clark was a real estate agent at Stapleton and, in ad- 
dition to his business as such agent, he owned or had 
contracts of sale on several hundred acres of land near 
- the land in controversy. Clark knew plaintiff had some 
money and invited plaintiff to go to Stapleton for a 
ride, a distance of about 150 miles. A man named 
Lowden, an associate of Clark, accompanied them. 
Nothing was said to plaintiff about buying land until 
plaintiff and Clark had been in Stapleton for several 
days, during which period plaintiff had accompanied 
Clark on trips about the country when Clark was trying 
to sell his own and other lands. Clark then began to 
importune plaintiff to buy some land, and particularly 
the half-section in controversy. This half-section was 
cwned by a Mr. Patterson, who had contracted to sell 
it to one Danker. Defendants Baker and Peterson 
bought this contract from Darker, who signed his name 
to a printed form of assignment on the back, without 
any name appearing as assignee. Baker and Peterson 
engaged Clark to resell the land, but plaintiff did not 
know that Clark was acting as their agent until after 
time for final settlement. During the time that Clark 
was soliciting plaintiff to ‘buy the land, Clark told plain- 
tiff that it would be a help to Clark if plaintiff would 
huy, and Lowden told plaintiff that, if he would buy 
the fand, a brother-in-law of Lowden would purchase 
it at $5 an acre increase in price within 90 days, and 
was ready to do so, Clark being present when that was 
stated. No such person was shown to exist. At another 
time Clark had stated to plaintiff that he would 
guarantee to sell it within 90 days and make $5 an acre 
profit and board for the plaintiff. Just before the con- 
iract was signed, plaintiff said to Clark, “I don’t want 
no land; now if you pull me into anything here you have 
got to pull me out,” and Clark said, “Ill protect you. 
don’t you worry, you will come out all right.” Lowden 
and Clark had a person, who could not be identified, 
whom they told in plaintiff’s presence that the land was 
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priced at $55. Clark was to receive all he sold the land 
for above $42.50 an acre, and there is some testimony, 
but it is not entirely clear, that Lowden was to receive 
$400. There are other details of the evidence which in- 
dicate that Clark and Lowden were quite insistent upon 
plaintiff taking the land, Lowden at one time telling 
plaintiff that if he did not take the land Lowden would 
and could resell it soon at a profit. It is clear that 
plaintiff placed reliance upon Clark as his friend and 
was without knowledge of real estate in the vicinity, 
that plaintiff relied upon what Clark and Lowden told 
him, and had no knowledge that they were interested 
financially in the sale. Plaintiff thereupon entered into 
a written agreement to purchase the land for $15,000 
and paid to Baker and Peterson $2,000. Neither of the 
appellants had any part in the dealings until the signing 
of the contract. 

It is urged by ainsliante that plaintiff must have 
known from Clark’s statements and actions that he was 
acting as agent for appellants, and there are circum- 
stances that strongly point that way. If the plaintiff 
had been less credulous, he might have found the truth, 
and, under other circumstances, his failure to make 
further investigation might well bar him from relief. 
It can hardly be said that plaintiff was dealing at arm’s 
length with his trusted friend Clark. “However, it is 
certain that he succumbed to the insistent and unfair 
pressure. The plaintiff’s expectations were unduly in- 
flamed and he was pressed into the contract by insistent 
and unfounded representations, some of which might be 
ground for rescission, such as statements that Lowden’s 
brother-in-law was ready and able within 90 days to buy 
the land at an advanced price. 39 Cyc. 1275. 

It has been frequently held by this court that 
specific performance is not generally a legal right, but 
is directed to the sound legal discretion of the court, 
and it will not be granted where its enforcement would 
be unjust, and the courts will be governed to great extent 
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by the facts and merits of the case as it is presented. 
Such discretion, however, is not unlimited, and a decree 
is not to be given or withheld arbitrarily or capriciously, 
but it is a judicial discretion, to ‘be controlled and 
governed by equitable rules and _ principles. Hoctor- 
Johnston Co. v. Billings, 65 Neb. 214;'Hdmiston v. Hupp, 
$3 Neb. 84. Applying these rules to the whole record in 
this case, we feel assured that the trial court was fully 
justified in refusing specific performance of the contract, 
and that plaintiff was entitled to judgment for the pay- 
ment he had made. 

There is much testimony and discussion in the briefs 
as to plaintiffs offer at one time to perform and de- 
fendants’ inability to comply, and various attempts to 
make settlement, all of which appears unnecessary for us 
to heed, in view of the decision reached. 

The decree of the district court is 

AFFIRMED. 


THomMas E. WoopRUFF, APPELLEE, V. THOMAS H. Cooprr, 
APPELLANT. 
' Firep Marcu 12, 1923. No. 22273. 


Parol Evidence. “Where the controversy is between a party to a written 
contract and one who is neither a party nor a privy to it, the rule 
excluding parol evidence tending to vary, modify or contradict the 
writing does not apply.” First Nat. Bank v. Tolerton & Stetson Co., 
5 Neb. (Unof.) 43. 


APPEAL from the district court for Douglas county: 
CHARLES A. Goss, JUDGE. Affirmed. 


Hugh A. Myers and Kelso A. Morgan, for appellant. 
Alfred C. Munger, contra. 


Heard before Morrisspy, C. J.. Letton and Dnan, JJ., 
Raper, District Judge. 


Raper, District Judge. 
This cause was originally instituted in the municipal 
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court of Omaha by two separate suits. From the deci- 
sion there an appeal was taken to the district court,where, 
by agreement, the cases were consolidated and tried to- 
gether. : 

The suits are to recover commissions for three auto- 
mobile trucks sold ‘by plaintiff while he was employed by 
the Lincoln Snyder Motor Company. The orders for 
the trucks had been taken by plaintiff, but the com- 
missions were not to be payable until the trucks were 
delivered. After the taking of these orders by plaintiff, 
and before the trucks were delivered, the Lincoln Snyder 
Motor Company sold its stock and business to de- 
fendant Cooper. The terms of the sale were reduced to 
writing, signed by the vendor and vendee. In that writ- 
ing Cooper agreed, among other things, to pay out- 
standing debts of the Lincoln Snyder Motor Company 
to the amount of $1,500. A list of the debts of the 
vendors was made about the time of the transfer, which 
aggregated something over $1,700, which, it was claimed, 
included all the debts that Cooper was to pay. Another 
list was made of accounts that Cooper did not assume. 
Plaintiffs claim for commissions did not appear in 
either list. Of the claim list totaling $1,700, Cooper 
paid $1,500 and Lincoln Snyder Motor Company paid 
the balance, but there is no evidence as to what particular 
debts in the list each party paid. Two of the trucks for 
which orders had been taken were delivered to Cooper in 
the transfer, and were later delivered by him to the 
party to whom plaintiff had sold them. The other truek 
was not in the stock at the time of the transfer, but soon 
after was sent by the manufacturer to Cooper, who de- 
livered it to the party who had ordered it from plaintiff, 
Cooper thus receiving the profit on all three of the 
sales. 

Tt is alleged in the petition that Cooper, as a part of 
the sale and transfer, agreed to pay plaintiff’s com- 
inissions. This is denied by defendant. On the trial of 
the case the court permitted the plaintiff, over the ow- 
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jection of defendant, to offer oral testimony that Cooper, 
as a part of the consideration for the transfer of the 
property, did agree to pay plaintiff's commissions when 
the trucks were delivered. The issue was submitted to 
the jury under instructions which are not criticised in 
appellant’s brief. Verdict and judgment was awarded 
plaintiff, and the evidence is amply sufficient to sustaiu 
the verdict. 

The principal contention of appellant is that the 
eourt erred in admitting parol evidence to vary the terms 
of the written agreement entered into between the Lin- 
coln Snyder Motor Company and Cooper. The principle 
involved has been determined by this court in several 
cases adversely to appellant. The case of Heisler Pump- 
ing Engine Co. v. Bawm, 86 Neb. 1, is squarely in point, 
and directly applicable. In Durland Trust Co. v. Payne, 
106 Neb. 135, the same principle is adopted. These 
decisions, with the authorities quoted therein, need no 
further comment. The trial court did not err in ad- 
mitting the oral testimony. 

The judgment is right, and it is 

, AFFIRMED. 


Roy C. MERRITT, APPELLEE, V. JOSEPH JOHNSTON, 
APPELLANT. 


Firep Marcu 12, 1923. No. 22253. 


4, Contract: Construction. The agreement sued on and set forth 
in opinion construed, and held a contract of employment, and not 
one of partnership. 


2. Trial: AccounTING: TRIAL To Jury- Suit upon a contract of em- 
ployment to recover the stipulated compensation named therein for 
services performed. even though said compensation or part thereof 
consists of a certain per cent. of the net income of defendant's 
business, is triable primarily before a court and jury, and neither 
party is entitled, as matter of right, to have the case transferred 
to a court of equity, unless it should manifestly appear that the 
issues and items therein are so numerous and the evidence to 
sustain them so variant, technical and voluminous that a jury is 
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incompetent to deal intelligently with them and come to a just 
conclusion. 


3 Issues and evidence examined in the 
case at bar and held the trial court did not err in overruling de- 
fendant’s motion to transfer the case to an equity court. 

AppEAL from the district court for Douglas county: 

L. B. Day, Jupcr. Affirmed. 


Gaines, Van Orsdel & Gaines, for appellant. 


Harland L. Mossman, contra. 


Heard before Morrissey, C. J., ALDRICH, Day and 
Goon, JJ., Troup, District Judge. 


Troup, District Judge. 


Plaintiff brought his suit at law to recover from de- 
fendant an alleged balance due him for compensation as 
manager of defendant’s business, under a certain written 
contract set forth in his petition, wherein it is stipulated 
that plaintiff was to receive for his services $150 a 
wwonth, and in addition thereto one-half of the net in- 
come from the business. Plaintiff alleges he entered 
defendant’s employment on September 26, 1918, and 
remained until November 18, 1920, during which time 
he drew $150 a month and in every way fulfilled his 
part of the agreement; that the net income of the 
business, during the time aforesaid, amounted to $15,- 
936.63; that plaintiff received from defendant on account 
thereof the sum of $1,195, and no more, and that there 
remains due him the sum of $7,145.81, for which he 
piays judgment. 

Defendant, answering, admits the contract set forth 
in the petition; that plaintiff entered employment of de- 
fendant thereunder, as stated, and so continued to 
November 18, 1920, at which time plaintiff, desiring to 
terminate said contract, offered to accept and thereupon 
was paid by defendant the sum of $1,200 in full settle- 
ment of any amounts that might be due him under said 
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contract. Further answering defendant denies that the 
net income of the business is as stated in the petition, 
and avers that at the time of the settlement the net 
income had not been ascertained, but that plaintiff, 
having had full charge of the books, knew better than 
defendant what the net income was. Plaintiff’s reply 
denies all new matter in defendant’s answer. 

At the close of plaintiff's testimony the defendant 
moved the court “to dismiss the jury and to refer the case 
to the equity court, for the reason that the same, upon 
the showing made by plaintiff, involves an accounting, 
and hence is not proper to be submitted to the jury.” 
The motion was overruled; the trial proceeded with the 
introduction of defendant’s evidence; the case was sub- 
mitted to the jury, and a verdict rendered for plaintiff 
in the sum of $3,750. Defendant appeals. 

The first contention made by defendant is that the con- 
tract between the parties hereto is one of partnership, 
and ‘not employment. We caniot take that view of it. 
The contract is as follows: 

“This agreement, made this 26th day of September, 
1918, between Joseph Johnston, doing business as the 
Western Plumbing & Heating Company of Omaha, 
Douglas county, Nebraska, and R. C. Merritt of Omaha, 
Douglas county, Nebraska, Witnesseth : 

“Joseph Johnston is the owner of a plumbing and 
heating business which is conducted under the name of 
the Western Plumbing & Heating Company, and is 
desirous of obtaining the services of R. C. Merritt as 
manager of said business, and R. C. Merritt is desirous 
of accepting said employment. 

*“Joseph Johnston agrees to pay to R. C. Merritt for 
his services the sum of $150 per month, and one-half 
of the net income received from said business, after the 
payment of all expenses, and after the payment of an 
equal salary, to wit, $150 per month to the said Joseph 
Johnston. 

“It is further agreed that in the event of the withdraw- 
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al of said Joseph Johnston from the plumbing and 
heating business for any reason whatsoever, or upon the 
death of the said Joseph Johnston, R. C. Merritt in 
consideration of said services shall further have a right 
to continue to conduct said business under the name 
of Western Plumbing & Heating Company, and shall 
be from henceforth a joint owner with the said Joseph 
Johnston of said trade name. 4 

“R, C. Merritt hereby agrees to accept said employment 
and agrees to devote his best energies and his time to the 
prosecution of said business and the management of the 
same. 

“In witness whereof the parties have hereunto signed 
their names this 26th day of September, 1918. 

“(Signed) Joe Johnston. 
“(Signed) R. C. Merritt. 
“(Signed) E. M. Owen, witness.” 

It would seem that a mere reading of the contract 
must convince one that it is but a contract for hire, 
pure and simple, and that the parties to the same must 
have had no other contemplation in view, except and 
until at Jeast one or both of the contingencies mentioned 
in paragraph 4 of said contract should arise. Neither 
of these contingencies did arise. That the contract pro- 
vided that part of the compensation to be received by 
the plaintiff for his services should be a certain portion 
of the net income of the business does not tend to render 
it any the less a contract for employment. Aetna Ins. 
Co. v. Bank of Wilcoxv, 48 Neb. 544; Whitney v. Gretna. 
State Bank, 50 Neb. 438; Agnew v. Montgomery, 72 
Neb. 9. Such a stipulation in a contract between master 
and servant is of frequent occurence and becoming more 
_ $c every year, and is generally considered to be highly 
promotive of the interests of both employer and em- 
ployed. Besides, the parties themselves have regarded 
the contract as one of employment only, as evidenced by 
their pleadings, the substance of which is above set 
forth; neither was a contrary view assumed by either 
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party at the trial. In such a case ordinarily for that 
reason alone the court will be justified in adopting the 
construction given it by the parties. School District v. 
Estes, 13 Neb. 52; Paxton & Gallagher v. Smith & Co. 
41 Neb. 56; Fiscus v. Wilson, 74 Neb. 444; Jobst v. 
Hayden Bros., 84 Neb. 735. 

The next position taken by defendant is that, even if 
the court should hold the contract to be not one of 
partnership, still the cause of action is of such a nature 
as that the only proper forum for its determination is 
a court of equity where an accounting may be had be- 
tween the parties, and that the trial court erred in not 
sustaining defendant’s motion to transfer the case to 
an equity court. We do not believe this position is well 
founded. This action does not call for an accounting. 
Certainly the defendant does not require one, for he 
makes no counter charges against the plaintiff in his 
answer and none arises in the evidence. The action is 
simply one upon a contract, and its purpose is to recover 
for a breach thereof, that is, for a failure to pay a part 
of the compensation stipulated therein. Primarily, 
therefore, this would be a law action cognizable for trial 
before a court and jury, and the mere fact that the com- 
pensation sued for consists of a portion of the net income 
of defendant’s business, to determine which requires 
some examination of defendant’s books of account, would 
by no meaus necessarily transform the case from one at 
law to one in equity. Lee v. Washburn, 80 App. Div. 
(N. Y.) 410, and cases cited. 

Before, if at all, a so-called “accounting”, and a court 
of equity to handle the same, can be demanded in a 
case like the present one, it must appear that the issues 
and items are so numerous, complex and technical that 
it becomes apparent that a jury is unable to deal with it. 
As was said in the case of De Bevoise v. H. & W. Co., 67. 
N. J. Eq. 472, wherein it appeared that plaintiff was to 
receive $2,000 a year salary and 25 per cent. of the net 
profits: 


1 
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“To justify a bill in equity for an accounting, the 
issues must be so numerous, so distinct, and the evidence 
io sustain them so variant, technical and voluminous, 
that a jury is incompetent to deal intelligently with 
them and come to a just conclusion.” 

Such a situation is not present in the instant case. 
The defendant employed an expert auditor and ac- 
countant to go over his entire accounts with a view of 
showing just what was desired to be known by either 
party. Both plaintiff and defendant joined in aiding 
the accountant in this behalf, with the result that the ac- 
countant exhibited to the court and jury a complete, 
accurate, itemized, typewritten statement of just what 
the defendant’s books showed in this regard and a 
deduction therefrom of what the net income was for the 
given time required; so that there was but little or no 
occasion for any material dispute to arise, and, as we 
view the evidence, but little or no material dispute did 
arise, except one pertaining to the correct inventory of 
defendant’s stock, which arose as follows: After the 
audit was completed and the accountant had fully 
finished his work, the defendant intimated that the ac- 
countant had not taken the correct inventory of the 
stock as a basis for computation. The accountant stated 
that he had taken the only inventory which appeared in 
nis books and the only one to which his attention had 
been called. Defendant stated that he had an in- 
ventory at home which defendant, his boy (13 years 
old), and two of his hired men had taken, and which 
was materially different and more favorable to defendant 
than the one taken by the accountant. The accountant 
stated to defendant that as a responsible public account- 
ant he could not accept an inventory so casually 
arising and so lacking in authenticity, and the inventory 
employed by the accountant in the first instance was 
allowed to stand for the time being and remain as part 
of his audit. Nevertheless, at the trial the defendant 
was allowed to introduce the inventory referred to in 
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evidence and the jury and defendant had the benefit of 
what it purported to show. 

The question of alleged settlement between plaintiff 
and defendant, as averred in defendant’s answer, was 
likewise fairly submitted to the jury and the jury evident- 
ly found against the defendant on that issue. The jury 
returned a verdict for plaintiff for $3,750, but little 
more than half of what plaintiff claimed was due and 
considerably less than what the jury might have awarded 
under the evidence, and respecting which no complaint 
seems to be made ‘by defendant, provided the contract in 
question is to be held one of nonpartnership, which we 
have decided it is. . 

We find no reason why the judgment of the lower 
court should not stand, and the same is therefore 

AFFIRMED. 


ERNEST MELCHER V. STATE OF NEBRASKA. 


Firep Marcu 12, 1923. No. 22701. 


1, Criminal Law: Prea 1n Bar. Plea in bar examined, and held, 
demurrer to same properly sustained for reasons stated in opinion. 


2. ADMISSION oF EvipeNce. Objection to the admission of 
certain evidence, same examined, and held, even if not properly 
admitted, its admission was not prejudicial error requiring a re- 
versal of the case. 

3. Misconpuct oF Prosecutor. Complaint of certain state- 


ments of the county attorney in his address to the jury considered, 
and while same disapproved, yet when followed by his reason for 
the statement, which reason was supported by the evidence, held 
of not such an injurious nature as to justify reversal. 


4, Information: InToxicaTING Liquors: ALLEGATION oF POosSESSION: 
SurpLusace. Possession of the car used by defendant in transport- 
ing intoxicating liquor is not one of the elements required under the 
statute, either to be alleged or proved, and therefore the character 
of defendant’s possession is immaterial, and an allegation of pos- 
session in the complaint will be regarded as mere surplusage. — 
Evidence as to guilt of defendant examined, and held ample to 
sustain verdict of conviction. 


6. Intoxicating Liquors: ForreirurE oF AUTOMOBILE: RIGHTS OF 


or 
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CLaiMant. In a criminal prosecution under section 2, ch. 109, Laws 
1919 (Comp. St. 1922, sec. 3274), for the unlawful transportation 
of intoxicating liquor by means of an automobile, wherein, as part 
of the prosecution, it is sought to condemn and sell said vehicle 
for the benefit of the school fund, and wherein it appears that one 
other than the defendant claims ownership and right of possession 
of said car, while it is not proper to incumber the criminal action 
against defendant with an investigation and determination of the 
alleged ownership and right of possession of said car, nevertheless, 
after conviction of defendant, no summary order of forfeiture and 
sale of said car should be made until a reasonable opportunity be 
afforded claimant to establish his rights of ownership and possession 
of said car, if any he has, within the exemptions under the statute 
as indicated by the decisions of this court. 
Error to the district court for Stanton county: 
Wittram V. ALLEN, Jupce. Affirmed in part and re- 


versed in part. 


D. C. Chase and George A. Hberly, for plaintiff in 
error. 


Clarence A. Davis, Attorney General, and C. L. Dort, 
contra. 


Heard before Morrissey, €. J., Ross, ALpricH and 
Goon, JJ., Raper and Troup District Judges. 


Trovur, District Judge. 


This is a criminal action wherein the defendant is 
charged with the unlawful transportation of intoxicating 
liquors, by means of an automobile used and operated 
for that purpose. The defendant, being found guilty, was 
sentenced to a term in the county jail and the automobile 
condemned and ordered sold. Defendant brings error. 

The first assignment of error is that the trial court 
erred in sustaining a demurrer to defendant’s plea in bar. 
Before a plea to the general issue was entered by de- 
fendant he filed what he denominates a plea in bar, ser- 
ting forth various reasons why, as he claimed, the law 
under which he was convicted is invalid. The trial court 
made no mistake in sustaining the demurrer thereto. 
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The various matters complained of can be raised only 
under plea in abatement, and not by plea in bar, which. 
latter can be made upon the following grounds only, 
to wit: “That he (defendant) has before had judgment 
of acquittal, or been convicted, or been pardoned. for 
the same offense.’ Comp. St. 1922, sec. 10118. Filing 
a plea in bar constitutes a waiver of all matters necessary 
or proper to be raised by plea in abatement. Comp. Sit. 
1922, sec. 10113; Bush v. State, 55 Neb. 195. 

The defendant’s objection to an instruction given by the 
court to the effect that, in order to convict the defendant 
of unlawful transportation of intoxicating liquors, it is 
not necessary for the state to show that at the precise 
moment the liquor in the automobile in question was 
found and seized, and the defendant in actual possession 
of said car arrested, the car was in actual motion, is tech- 
nical at best and without merit. But technical as it is, 
any basis for the assumption of the fact that the car was 
not moving at the time stated is refuted by the evidence. 
On page six of the bill of exceptions, the arresting of- 
ficer then being examined, these questions and answers 
appear: “Q. Now, what, if anything, did you do with 
the bottles that you found there in the car? A. I left 
them in at that time. Q. Did you place the defendant, 
Ernest Melcher, under arrest at that time? A. Well, 
I walked away from the car a little ways, and then I 
walked back, and when I got back to the car he had 
started his car and was leaving the place. Q. Who? A. 
Melcher. Q. What, if anything, did you say to him at 
that time? A. I ran and got on the running board and 
tried to stop him and did stop him. Q. Did you place 
him under arrest? A. I did.” On cross-examination the 
same witness testified : “Q. When you arrived back at the 
car, what position was Melcher in? A. He was sitting 
at the steering wheel backing the car up. Q. He was 
backing the car out? A. Yes. Q. That’s when you jumped 
on the running board? A. Yes, sir. Q. Did you have any 
help-in making this arrest? A. No; I made it alone. Q. 
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How did you make the arrest? A. I got in the car and told 
him to stop.” 

When the defendant himself was upon the stand he 
nowhere denied that the car was moving when the officer 
jumped aboard, except in one place he said he was not 
backing up, but, on the contrary, on cross-examination, 
in referring to his companions who had accompanied 
him in the car to the dance and who were expecting to 
return with him, he testified: “They said they were 
ready to go; I told them I was. Q. And there wasn’t any- 
body in your car when you started it up? A. No, sir. 
Q. You didn’t even know that Cal Wood (the arresting 
officer) was on the ground? A. No. sir.”: Cal Wood was 
in hiding, and then it was he came from his hiding- 
place, jumped upon the running board of the moving 
car, compelled defendant to stop his car, and placed 
kim under arrest, all the while the liquor being in the 
car where the officer first discovered it; so that, even 
if it were necessary to show that the car containing the 
liquor was actually moving at the moment of arrest and 
seizure, in order to prove illegal “transportation,” which 
we do not hold it is, the evidence more than supports 
that fact. Certainly, there is no prejudicial error in the 
instruction complained of. 

Another error assigned is the admission of certain 
testimony upon cross-examination of defendant as to 
defendant having engaged in similar transactions prior 
to the one for which he was then on trial. While we do 
not approve of the admission of the evidence in question, 
yet it cannot be said by any means that in this instance 
it was so prejudicial as to require a reversal of the case. 

A complaint is likewise made of certain statements or 
language used by the county attorney in his address to 
the jury, the most objectionable of which is as follows: 
“T say to vou that the defendant is a bootlegger and al- 
ways has been, because his friends said that they didn’t 
believe his statement that he didn’t have any liquor.” 
Upon objection being made, the court overruled the same, 
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with the remark: “The jury will have to pass on that, | 
gentlemen. They are not bound by the arguments. Pro- 
ceed in order.” 

This court has heretofore condemned the practice 
sometimes indulged in by prosecuting officers in making 
individual assertions respecting the guilt or character 
of the defendant on trial, and we again reaffirm our dis- 
approval of this practice in so far as the above expression 
of the county attorney may be within it. In this case, 
however, the assertion of the prosecutor was followed by a 
statement of his reason therefor, supported by the evi- 
dence in the case, to wit: “Because his friends said that 
they didn’t believe his statement that he didn’t have any 
liquor with him.” Jt was then for the jury to say 
whether, under the evidence, the assertion was well 
founded. Under these circumstances we cannot say that 
the alleged objectionable language was such a trans- 
gression of the rule which ought to obtain in this 
regard as to pronounce it reversible error, particularly 
so in view of the statute (Comp. St. 1922, sec. 10186) 
which applies to both of the objections last above referred 
to, and which provides: 

“No judgment shall be set aside, or new trial granted, 
‘or judgment rendered, in any criminal case on the 
grounds of misdirection of the jury, or the improper 
admission, or rejection of evidence, or for error as to 
any matter of pleading or procedure, if the supreme 
court, after an examination of the entire case, shall 
consider that no substantial miscarriage of justice has 
actually occurred.” 

This statute was doubtless. enacted for the very purpose 
-of furnishing to this court express lawful authority to 
deny the reversal of a case for just such matters as are 
involved in the above complaints, where, after an ex- 
amination of the entire case, it shall appear that no 
substantial miscarriage of justice has actually occurred. 
We have examined the whole case and are of the 
opinion, not only that no miscarriage of justice occurred 
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in finding the defendant guilty as charged, but that 
au palpable miscarriage of justice would have occurred, 
had the jury found otherwise. 

The claim that the car was not in the “possession” of 
defendant, according to the legal import of that term, is 
without merit.’ It is needless to discuss the nature of 
defendant's possession and whether it was that of owner, 
trespasser, or thief. The statute says nothing about 
possession 1n connection with the offense to be alleged 
or proved. Such an allegation contained in the com- 
plaint in this instance is not a necessary or material part 
of the charge and it will be regarded as mere surplusage. 
All tke statuie requires is that the car or vehicle in ques- 
tion be-used or operated for the purpose named and 
such allegation properly appears in the complaint. In 
passing, however, it may be observed that in his petition, 
found in the record, to suppress certain evidence, the 
defendant makes oath that the automobile in question was 
in his “custedy and possession” at the time of the 
seizure of the sane by the officer. 

Complaint is made by defendant of the court’s dis- 
position of the automobile in question and a refusal 
to admit evidence that the same belonged to another than 
the defendant. As we understand it, this is a matter ip 
which the defendant is not concerned, particularly 
since he disclaims all interest in the vehicle himself. The 
forfeiture of the vehicle is no part of the sentence to 
be imposed upon defendant for his individual guilt 
in the transaction, but is an incident only to the con- 
viction of the defendant so unlawfully using it, and 
therefore proceedings looking to such forfeiture should 
not incumber that part of the criminal action looking 
only to a determination of the personal guilt or innocence 
of the defendant. It is only after the conviction of de- 
fendant that the action may proceed against the vehicle 
with a view to its forfeiture. However, it must be ob- 
served that that part of the statute under which this 
action is prosecuted, as well as one similar thereto re- 
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lating to forfeiture, has ‘been construed not to apply to 
one whose property and the possession thereof had been 
taken without the owner’s knowledge or consent, either 
express or implied, as by act of trespass or theft or by 
forces of nature beyond his control, and we think properly 
so, not only for the reason stated in the opinions about 
to be cited, that in such case it cannot be said, in a 
legal sense, that the owner parted with his right of 
possession, but because to hold otherwise would be to 
permit the property of an innocent person to be taken 
and sacrificed without “due process of law. Robinson 
Cadillac Motor Car Co. v. Ratekin, 104 Neb. 369; United 
States v. One Saxon Automobile, 257 Fed. 251, and cases 
cited. 

In view of this fact, it would seem that an immediate 
and summary confiscation of said car should, not follow 
conviction, when it appears that in the meantime one 
claiming to be the owner of said car is endeavoring to 
assert his rights of ownership thereto, but in such in- 
stance a reasonable opportunity should be afforded 
claimant to establish said rights by invoking such civil 
remedy for that purpose as the law affords. 

In the present case, it appears that the sister of the 
defendant claimed to be the absolute owner of the car 
in question, and that defendant had wrongfully taken 
possession of the same without her knowledge or con- 
sent, and she therefore instituted an action of replevin 
for the possession of said vehicle. Without giving the 
claimant an opportunity to be heard, either in her re- 
plevin action or otherwise, but following a strict 
literal interpretation of the statute, the court directed 
the sheriff of the county to repossess himself of said 
automobile, sell the same at public auction and turn 
the proceeds thereof into the school fund. This we think 
the court should not have done until a reasonable op- 
portunity had been given the claimant to establish her 
property rights, if any she had, to said car, and only upon 
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her failure or refusal to so do could the summary action 
be taken that was taken. 

That part of the judgment of the court sentencing de- 
fendant to county jail and to pay the costs of prosecution 
is affirmed. That part of the judgment condemning the 
automobile in question and directing its sale is re 
versed and same vacated, with directions to fix a reason- 
able time and opportunity for the claimant to establish 
her rights of property and possession, if any she has, 
to said vehicle within the exemptions under the statute 
above indicated, the ultimate disposition of said vehicle 
te abide the result of such action. 

JUDGMENT ACCORDINGLY. 
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10. A judgment not sustained by the evidence will be reversed. 
Miller v. National Council, Ke. & L. of So ccc cccc cece cece ees 199 
11. A finding sustained by evidence will be upheld. Skala wv. 
Mahael eeaciarica chic tote AGS vee genes sla save deake doawed 305 
12. A finding on conflicting eiilense will not be reversed unless 
clearly wrong. In re Estate of Kane ...........ccccccceees 449 
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13. A verdict supported by substantial evidence will not be dis- 
turbed unless clearly wrong. Lammers v. Carstensen ....... 475 
14. Question of competency of a witness to testify as to the 
market value of personalty, being discretionary with the 
court, will not be reviewed where complainant failed to cross- 
examine the witness before answer. Johnson v. Payne ...... 531 
15. Attorney’s fees and cost of briefs in an action on a super- 
sedeas bond to the supreme court of the United States are 
not proper elements of damages. Drainage District v. O’Neill 552 
16. A verdict on conflicting evidence will not be disturbed unless 
clearly wrong. Vasko v. Hermansky ......... cc cc creeee aes 563 
17. A finding of fact on a material issue which is clearly wrong 
will be set aside on appeal. Cunningham v. Scott .......... 586 
18. Failure to strike testimony of witness who refreshed his‘ 
memory from memoranda based on books of original entry 
in possession of the witness and not produced may be preju- 
dicial. Cunningham v. ScOtt sec ececcee cece reece nee eens 586 
19. Rulings on evidence not prejudicial will not be disturbed. 
Joliviston. 0: Aden 2 yan sivics | Lata aldrea eae, asic oatce Oana Rho SNE 625 
20. A verdict supported by sufficient competent evidence will not 
be disturbed. Stearns v. Nebraska B. & I. Co. sesseeees - 657 
21. Rejection of testimony /eld not prejudicial. City Nat. Bank 
DEA TONGS? denise dale as cttsecs alearacs tie iuleaetoes dake aaigs naeh Leeye eaee 724 
22. Objection to competency of evidence cannot be first made on 
appeal. Anderson v. Walsh ..cccseccccvccceccceteeece wees F59 
23. In an action for breach of contract, where defendant counter- 
claims for plaintiff's breach, and the evidence is conflicting, 
the jury may properly find that neither party is entitled to 
recover. Weary v. Westering ...... . 164 
24. A verdict on disputed questions of fet will hat be disturbed 
unless clearly wrong. Ross v. Omaha & C. B. Street R. Co. 823 
25. A verdict on assumption of risk on conflicting evidence is con- 
clusive. Kibler vu. Davis... cc cece cece cece cee ne et eneeees 837 
Appearance. 
1. Defense of fraud in obtaining jurisdiction is waived by de- 
fendant filing a cross-petition asking affirmative relief. Edgar 
GD. “ARINCS <vstacieeden anes aiaietare setae dielarewiei gata e's asstareisiare sie tase aes 545 
2. Appearance held general. O’Hara v. Davis ..-.........0005 615 
Assault and Battery. 
1. Whether accused intended (“great bodily injury’ held a 
question for the jury. Hallett v. State ........c ccc cece eee 311 
2. Intent may be inferred from surrounding circumstances. 
FLGUlett. States hcc:s aie neg hee wae hise, Og a hie gerald bane ao 311 
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Bail. 


Evidence held to justify submission to jury of question of 
intent to inflict “great bodily injury”. Hallett v. State ...... 
Evidence held to sustain conviction of assault with intent to 
inflict great bodily injury. Caldwell v. State ............. “ 


A recognizance with one surety feld not to comply with a stat- 


utory requirement for a recognizance with sureties. Whet- 
Stone: SU" “Staten ses ie eae ogee es Gad Tk ee Geng ea ade aaa 


Banks and Banking. 


1. 


id 


a 


= 


e 


Bills 


Where the maker of a check surrenders possession of it, 
delivery will be presumed. Gasper v. Security State Bank.. 
Allegation of a petition held not to show that there had been 
no delivery of a check. Gasper uv. Security State Bank .. 


875 


689 


655 


495 


. 495 


Delivery of a check by the maker is not an assignment of the . 


fund until acceptance by the bank. Gasper v. Security State 
BOR? pc 8 ois Eee eR nee’ sb bcdealls,o08, Sok Gi bee wal avale Tea Bie dele ibe: Be 
Unauthorized payment of a check by the drawee on a forged 
indorsement will not constitute an acceptance. Gasper v. 
Security State Bank ....... ccc cece ec eect ee te ee eeeees 
Procurement of certification of a check by a person other than 
the maker is not an acceptance, nor an assignment of the 
fund. Gasper v. Security State Bank ....... ccc cece ence ees 
An allegation that certification of a check was made at the 
request of one other than maker, legal holder, or payee, does 
not negative the fact that it was done with their knowledge 
and consent. Gasper v. Security State Bank .............. 


and Notes. 
An indorsee suing on a note obtained by fraud must allege 
and prove that he is a bona fide purchaser. Shawnee State 
Bank: Us Ly Gt6R secre cides acesn BANG 6k Soak Based 3 HR we Renee oe 
Shawnee State Bank v. Vansyckle ........... Site welhpresnan’e 
The good faith of the purchaser of a note is a question for the 
jury. Shawnee State Bank v. Lydick ....eeceeccseeeees sb eve 
Shawnee State Bank v. Vansyckle 2.0... 0. ccc ccc cece cee eene 
The bona fides of a bank need not be proved by each officer 
who had some part in the acquisition of a note. Merchants 
Nat. Bank v. Peterson oo... ccc cece cece cece cecaanceseeeues 
Modes of proof of good faith of holder of negotiable paper 
stated. Merchants Nat. Bank v. Peterson ............0 000. 
Evidence held to show want of consideration for notes in 
suit. Vasko vu. Hetmanshy 1.0... ccc cece cece ence cece uuvuues 
Issuance of corporate stock without consideration may be 
sufficient consideration for giving a note therefor at a later 
date. Peerless Battery Mfg. Co. v. Hand 


495 


76 
86 


282 


549 


828 


823 


356 


356 


356 


356 


356 


356 
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7%. Evidence in action on notes held to warrant directed verdict 
for plaintiff. City Nat. Bank vu. Jones -++.-++00. ee eeseeee 

Boundaries. 

1. Original government monuments control courses and dis- 
tances. Mitchell v. Hawkins 00... cccc cece ce cccccnceneeeare 

2. Boundary lines between two quarier sections of land are 
ascertained by drawing straight lines between the opposite 
quarter-section corners, Littlejohn v. Fink ......... ce eee 

3. Method of determining quarter corner of section bordering on 
north or west township line stated. Littlejohn vu. Fink .... 

4, Corners fixed by United States surveyor in original sur- 
vey control field notes made at the time or in any subsequent 
survey. Littlejohn vu. Fink wo. cc cc cece cece ee eeestuele et seis 

‘Brokers. 

Knowledge of an agent acting for both principals is knowledge 

of the principals. Thomas vu. Jarecki .......cccc cece cece eee 
Burglary. 

1. Evidence held to sustain conviction, Seaton v. State ....... 

2. Sentence. should be imposed under law in effect at the time 
the crime was committed. Seaton. v, State ...........0000ee 

Carriers. 

1. The rule that a street railway company is not bound to warn 
passengers alighting of obvious dangers is subject to excep- 
tions in case of children and incompetents, and where an 
employee knows of a danger of which a passenger is un- 
aware. Jacobson v. Omaha & C. B. Street R. Co. .......00. 

2. A street railway company must not compel a passenger to 
alight in the way of danger from passing vehicles. Jacobson 
v. Omaha & C. B. Street R. CO. ccc cccc cv cc cece ceca neen eens 

3. A street railway company is not bound to protect passengers 
after alighting. Jacobson v. Omaha & C. B. Street R. Co..... 

4. The relation of passenger does not necessarily cease the in- 
stant one alights from a street car. Jacobson v. Omaha & 
Ce Be: Street RS Cop: os ee crs bs eee ee OE Seale Sac esas 

5. A street railway company is not required to protect pas- 
sengers alighting from independent agencies operating in the 
street. Jacobson v. Omaha & C. B. Street R. Ca. .......... 

6. A street railway company is not ordinarily bound to warn 
passengers alighting of dangers incident to the street. 
Jacobson v. Omaha & C. B. Street R. Co. oc. cece cece cece ees 

7. The burden of proof is on a carrier to show that loss of live 


stock, unaccompanied by a caretaker, resulted from a cause 
exempting it from liability. Johnson v. Payne ..........0006 
A shipper of live stock who uses an improper car furnished 


531 
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9, 


10. 


11. 


12. 


13, 


14. 


by a carrier is not guilty of contributory negligence. John- 
SOW: De OVI. saa Saas wahieled ad asd ticawdld acters wake Lectejsiava ie eb ease a 531 
In an action for damages for loss of live stock, held error to 
refuse a requested instruction on contributory and comparative 
negligence. Johnson Vv. PAYN€ co. cccececcccceunceseeerenen 531 


“The measure of damages for loss of live stock in shipment 


is the fair market value at the time and place of delivery less 
amount received for carcasses. Johnson v. Payne ........4. 531 
The burden is on the owner of live stock accompanied by a 
caretaker to establish the carrier’s bi cciine cel v. Chicago 
BLd QL R. Co. vec ce eee eiee ieELES abe alette eek . ‘567 
The liability of a siockeyairtier& company as a Carrier pasiis “with 
receipt of live stock from the railroad company and ends with 
its delivery to the consignee. Schneider v. Davis .......... 638 
The statute as to liability of connecting carriers for delivery 
of freight to consignees held to apply to live stock. Schneider 
Usd DIGS sie eh AP ad Sea Ae sar aleicddes te TAG heel ias ibe eobia tars Slates 638 
The director general of railroads held liable as receiving car- 
rier of live stock. Schneider v. Davis occ. cece ccccesceeeees 638 


Charities. 


ib, 


or 


A devise to promote the public good is valid. Elliott v. 
QUINT ose dle lik Dyssdinin WENGE ote hierdie VeLea Ged @ diay ae stiaweeentes 5 
A devise in trust to a county school ae held not void for 
uncertainty. Elliott v. Quinn....... sate 5 
A gift for charitable uses sustained, thouelh a parishes was nice 
named in the will. Elhott v. Quinn ...... cece ccc cncccece 5 
District courts have equity jurisdiction to supervise the ad- 
ministration of charitable trusts. Elliott v. Quinn ....... 5 
Bequest of residue of estate held to constitute the executor 
a trustee with power to sell for benefit of a public library. 
In re Estate of Secrest 1... cccccc cece ceccncccuccuceceuace ~. 431 
A bequest of a trust fund for a public charity whose exist- 
ence is provided for by the will is not void for uncertainty. 
In ve Estate of Secrest ... cc cccccccccccacuccuaucees cerceree 431 
A bequest sustained where one of two conditions was com- 
plied with before the money was paid over. In re Estate of 
DOCLESE. eo risahie Renan N Gerd a aedlaiondsse iaxicoadaua-oete seeee.. 431 
The word “desire” in a bequest for charity held precatory. In 
re Estate of Secrest oo... cece cece ce cs cece vesctcccececcescae 431 
A bequest to a public charity will not be defeated unless on 
account of manifest defects in the will. In re Estate of..-- 
SCCHOSE ” slacie Dae 'oa'aS iis ocala slang Caeretc Ree aa lawio het aw eat te 431 


Chattel Mortgages. 


1. 


A bill of sale given to secure a debt is a mortgage. Hippodrome 
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Amusement Co. v, Redick ...cccvcccsccccuccccsvscuetevers 
2. If the grantee in a bill of sale to secure a debt converts the 
property, the grantor may recover its fair market value, less 
the amount due. Hippodrome Amusement Co. v. Redick.. 
3. If the grantee in a bill of sale given as a mortgage claims the 
property, no demand or tender is necessary before bringing 
suit. Hippodrome Amusement Co. v, Redick ..ccceeereeees 
4. The grantor who gives a bill of sale to secure a debt must 
resort to equity if the grantee repudiates the agreement. Hippo- 
drome Amusement Co. v. Redick csscecececcccsavecaccees 


Commerce. 
1. Interstate commerce cannot be taxed by a state. Purchase 
v, State .......4.. £ sade whee eAuaes Geaee Goudie ase 6 .- 
2. The failure of congress to exercise power to regulate inter- 
state commerce in any case is an expression of its will that 
the subject shall be left to the states. Purchase v. State .... 
8. A state in the exercise of its police power may enact laws 
which affect interstate commerce. Purchase v. State ...... 
4. Orders for goods in one state which are to be shipped from 
another state is interstate commerce. Purchase v. State .... 
5. Congress and not the courts may grant relief from obnoxious 
rules regulating interstate commerce. Purchase v. State .... 
6. One engaged in shoveling coal for immediate use in engines 
used in interstate and intrastate traffic is within the federal 
employers’ liability act. Kibler v. Davis .....ecccecccaceee 


Compromise and Settlement. ‘ 
Plaintiff held estopped by a settlement and stipulation from 
questioning a transfer of assets of a corporation. Swobe wv. 
Drummond Motor Co. .ccccreccverccccccseevcecveccssesnees 


Constitutional Law. See MunicrpaAL CorPoRATIONS, 14. ROBBERY, 6. 
SEARCHES AND SEIZURES, 1. STATUTES, 6. 

i. A statute providing for housing municipal courts in the 
county courthouse Aeld constitutional. State v. Board of 
County Commissioners ..ccccccc ce cn cece seen ence ener eeeeeees 

2. Courts will consider a contemporaneous legislative con- 
struction in construing a constitutional provision. Watson v. 
State: «s.ssa oe eS PR RAES PRES ee 6 ESS CAMS Re fas Eek 

3. An ordinance granting a gas franchise and fae maximum 
rates held to be a contract whose obligations cannot be im- 
paired. City of University Place v. Lincoln Gas & Electric 
Light Co. ...csee ce eeeeee iecaeave dood wianee ew oissd Sas owls eek Ses 

4, Retroactive legislation which is not curative or remedial is 
unconstitutional. Wakeley v. Douglas County ........0ceceeee 
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Contempt. 


1. 


on 


Proceedings for contempt are governed by the strict rules 
applicable to criminal cases. Furrer v. Nebraska B. & I. Co. 
Presumptions will not be indulged to sustain judgment of 
conviction of contempt. Furrer v. Nebraska B. & I. Co..--- 
Where advice of counsel was sought in good faith and the 
record does not show wilful disobedience of the court’s 
order, a conviction for contempt will not be sustained. Furrer 
vw. Nebraska B. ET. Cl cece ccc cect cee e terete tne n ee teens 
A juror who discusses a case with a person outside of court 
in wilful violation of the court’s orders is aa of contempt. 
Rozean v. State 


‘Litigants and counsel are aeweenhle: to the court for ‘vislaton 


of established rules of procedure and orders as to pleading, 
Ferson v. Armour & CO. ciccs cece cece eee e nc en ner ne neces wes 


Contracts. 


1. 


In an action to rescind a contract for fraud, a petition which 
sets out facts from which a presumption of damage arises is 
sufficient to show injury. Johnson v. Nebraska B. & I. Co. 
In a suit for accounting, evidence held to sustain finding that 
defendant had no_ secret process for the manufacture of 
storage batteries. Peerless Battery Mfg. Co. v. Hand ...... 


Corporations. 


1. 


Receipt of dividends held not a ratification of contract for 
purchase of stock, preventing rescission for fraud. Johnson 
uv. Nebraska B. E I. CO. cccic ccc cece ccc cetesetettnveseees 
A plea of ultra vires is, not admissible in an action for fraud 
in sale of stock. Johnson v. Nebraska B. & I. Co. .......... 
Evidence held sufficient to sustain verdict for rescission of 
contract for purchase of stock. Johnson v. Nebraska B. & 
Pe COx, | edie stra Seeley wc akela he eee ae eee ten nets a 
An unenforceable promise is admissible to show fraud, in a 
suit to rescind a contract for purchase of corporate stock. 
Scow v. Bankers Fire Ins. Co. cecccccccccccccccccccerececs 
Evidence held to establish fraud in sale of corporate stock. 
Scow v. Bankers Fire Ins. Co. cece ccc ccc ec cece cece cucenes 
Though all purchasers of stock in a corporation have been 
defrauded in the same way, each may sue separately to re- 
scind for fraud. Scow v. Bankers Fire Ins. Co. ........000, 
In an action for commissions on sales of corporate stock, it 
is no defense that defendant’s agents, other than plaintiff, 
effected sales by fraudulent representations. Stearns v. 
Nebraska: Bs. :@') 1.0.COe iecv ete nthe pwede hea ORO eR 
Want of mutuality is no defense where the contract is per- 
formed. Stearns v. Nebraska B, & 1. Co. ciccccccceccescees 
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Evidence held to sustain verdict for commissions for sale of 
stock. Stearns v. Nebraska B. & 1. Co. weseeesseee tee seeeeee 
Plaintiff held not entitled to capital stock, or royalties on 
sale of storage batteries, in consideration of a secret process 
which he did not possess. Peerless Battery Mfg. Co. v. Hand 


Counties and County Officers. 


1. 


2. 


Counties possess only governmental powers. Siate v. Board 
of County Commissioners ........05 sie eielesale oss Roaek siieisie xiv 
The state can direct the use, management and disposition of 
county property acquired by funds raised through taxation. 
State v. Board of County Commissioners .....000+00005 Sstecies 
A statute requiring county commissioners to furnish offices 
in the county courthouse for the municipal courts held not to 
appropriate property of one district for the use of another. 
State v. Board of County Commissioners .......0.eee eaieseioee 
In absence of statute a citizen cannot recover from the county 
for destruction of his property by a mob. Wakeley v. Douglas 
County ........ saves ai sede e eet de vetneceeleosiay eee Salers’ 


Courts. 


1 


The term “courts of record,” as used in ch. 144, Laws 1921, 
held not to include municipal courts. State v. Board of County 
COMIMISSIONCTS cece acc c erence e ee senceeeeeeeseseeestrece 
A statute requiring county commissioners to provide rooms 
for the accommodation of the “courts of record” and a statute 
requiring them to house municipal courts in the courthouse 
held not inconsistent. State v. Board of County Commis- 
SORETS. 656 aN 6a ASE WES ERRE NOES Ow EWES ERS errr ee ree eaters 
Municipal courts are a branch of the state’s judicial system. 
State v. Board of County Commissioners oo... ccecceesscees 
The supreme court may promulgate rules of practice and 
procedure not in conflict with existing law. Nichols v. State 
Courts will not hesitate to set aside erroneous decisions per- 
taining to practice. Cain v. Miller ........ scarcer vavgeeeveiareiee 
Decisions of the United States supreme court construing the 
fourth amendment to the federal Constitution are not con- 
trolling on the supreme court of Nebraska in the construction 
of sec. 7, art. I of the state Constitution. Billings v. Siaie.. 


Criminal Law. See Assautt aNp Battery. Bart. Burctary. Empez- 


ZLEMENT. FALSE PRETENSES. Forcery. Homicipe. INDICTMENT 
AND INFORMATION. InroxicaTING Liguors. Larceny. Parpon. 
Rape. RECEIVING StoLEN Goons. Rospery. SEARCHES AND SEIz- 
URES. 

Public records kept by a county treasurer are admissible as 
evidence of his acts. Hetlman v. State ....ccccecccvecceeee 
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2. 


12. 


13. . 


14. 


15. 


16. 
17. 
18. 


19. 


20. 


Immaterial and harmless errors are not ground for reversal. 
Hetlnian. v, State ch escv vec v onic ieee tee ie bieine Ses eave 
Admission of incompetent evidence is harmless where the 
fact is established by other evidence. Watson v. State .... 
Remarks of the trial court in ruling on the admissibility of 


evidence Aeld error. Carrico uv. State .....ccecceeweee iealasts 
A verdict of guilty will not be set aside because of mere 
possibility of innocence. Hans v. State ....cccccceececccees 


Misconduct of counsel during argument will not be considered, 
where there is no reference thereto in the record. Hans v. 
SUB a a ete es ae eats cine caiaares ME eS sie dean sears Si eveena co: weacare 
Instruction on credibility held not erroneous as giving yndue 
prominence to interest of accused. Bray v. State .......... Si 
Errors not brought to attention of trial court in motion for 
new trial will not be considered on error. Hall v. State ...... 
Permitting the state to withdraw its rest held not error. 
Hak go State gue eaods degecic TREAAG MA Ran aan seoaaben doses 
Absence of judge during argument presumed to be by consent. 
Hetktlls Uo State css 2 obtedheing. deine Wises Seka tea eae ones 
Misconduct of prosecutor in making statements unwarranted 
by the evidence held cured by cautionary instruction. Hukill 


Ds, SUG: iyoie deeww cba ere SNUG OS WIESE RA STOOS 6 PN ree ee eye 
A verdict will not be set aside for want of evidence unless 
clearly wrong. Hukill uv. State 22... cece cece eeen ene ceeeees 


Indorsement on information of name of witness by title, 
instead of by his given name or initials, Aeld not prejudicial. 
Hallett 20 Stahes cris coset ih aka elt Mn ew ais Hela nes MO Oeea eke 
Accused may testify as to his intention, if an element of the 
crime charged. Nichols vu. State ..ccccccecccceccceeceevens 
Where an answer to a question is unchallenged, a subse- 
quent ruling sustaining an exception to the question is not 
necessarily prejudicial. Nichols uv. State ..ssccceccescccoes 
Where jurors have the statutory qualifications, and accused 
has not exhausted his peremptory challenges, assigned errors 
in accepting or excusing veniremen are unavailing. Nichols 
Di SHEE so scares ba Siaalerniely abcess: dhe ain ated wt Wa plea a aratererd ae Erbere 
Accused held not entitled to discharge for failure to file in- 
dictment at the term at which he was held to answer, 
where the felony was committed after the jury called for the 


term had been discharged. Nichols v. State ...........00- a 
Opening statement of county attorney held sufficient. Morris 
vw. State ...... en, preitris ogre alerts ole ties eo Su diore es Dheimswseie erorere ee? ghael® 


Failure to qualify a witness who testifies to a fact stipulated 
by the parties is not reversible error. Sweedland v. State.. 
Voluntary confessions made to a sheriff are admissible in 
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- evidence. Sweedland vu. State ... cc cece cccc ee seeeccceceeees 3 


Nonprejudicial errors do not call for reversal of conviction. 
Siweedland: vy, State secs oa ovis ges ieee sav veenaaen is see sates 
The court may in its discretion permit the names of additional 
witnesses to be indorsed upon the information after the trial 
has begun. Frey vu. State ..-ceer ee ccccccncceccerenveecnes 
It is not error to admit testimony of a witness whose name 
was not indorsed on copy of information, where no prej- 
udice is shown, nor continuance requested. Frey vu. State.... 
A judgment of a court of limited jurisdiction is not admis- 
sible unless the record shows jurisdiction of the subject- 
matter and the parties. Frey uv. State ..... feel e diate e arte 4s . 
Judgment of police magistrate’s court held inadmissible for 
failure to show jurisdiction of the subject-matter. Frey vw. 
Slate sc caoe ee cee eases Cea eee 3 fs tone alisse rere auex’ os 
When an interpreter is appointed to interpret the procedure 
to accused, it is not the court’s duty to require the inter- 
preter to translate all that was said. Markiewicz v. State.... 
Where an interpreter is appointed for accused, he cannot say 
that he has not been confronted by the witnesses because he 
failed to understand them. Markiewicz v. State ...-+.cecees 
The guaranty that persons accused of crime shall be con- 
fronted by the witnesses against them applies to federal 
courts only, and not to prosecutions in state courts. Markie- 
WACE. Vs. SURE: csc tb ceed o Shi oo ee Bae bE Raa OSG Ra SS 
An instruction based upon the maxim “falsus in uno, falsus in 
omnibus” should be given only where a witness has testified 
to a material issue in addition to that upon which he is 
directly impeached. Markiewicz v. State ...ccceccecsceeas 2 
To predicate error on the court’s refusal to give an in- 
struction based on the maxim “falsus in uno, falsus in omnibus,” 
accused must point out the material testimony to which the 
maxim should have been applied. Markiewicz v. State .... 
Cautionary iristruction as to weight of testimony of police 
officers and detectives held not erroneous. Markiewicz v. 
SALE: skp Sa eA on a eee Ries ee See ee, bed Bas Soe we se sae lece eS 
Where alibi was sole defense, an instruction on that issue 
only held not error. Baker v, State ..ceccccereveececeneeves 
Instruction defining reasonable doubt held erroneous, but not 
prejudicial. Baker v. State... .. ccc ce cece ccc ce ace eceseeees 
Whether an election between cqunts shall be required rests in 
the discretion of the court. Baker v. State ........ccececeaes 
A verdict on conflicting evidence will not be disturbed where 
the evidence is sufficient to sustain it. Smith v. State ....... 
There is a wide discretion vested in the trial court on appli- 
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37, 


38. 


39. 


40. 


41. 


42. 


43. 


44, 


46. 


47, 


48. 


49. 


50. 


51. 


52. 


cation for continuance on the eve of trial. Smith v. State .. 
Reversal for refusal to grant a continuance will not be 
granted unless there has been an abuse of aiscre Hen: Smith 
Die SUGES> eh ce hiacs clos ae Roe hag la ole Roane edie tenia seas 
Assisting cotinsel may be appointed in a felony case at the in- 
stance of the county attorney and under the direction of the 
court. Smith v. State’ .......... Reel died Ao odeke aay eee Se te Vee 


Courts will take judicial notice of the worth of United States: 


money. Lower v. State oo... cise cece cece cece eee e ee seneneeees 
The court may appoint assistant prosecutors when requested 
by the county attorney. Lower v. State .....0.cc cece eee eee 
The word “actions” as used in the saving clause of the act re- 
lating to repeals as affecting pending actions includes both 
civil and criminal proceedings. Lower v. State ........+ 
It will not be presumed that the legislature, in the repeal ‘of a 
criminal statute, intended to cause the dismissal of pending 
prosecutions, Lower v. State ....c cece cece cece newer ee eeaee 
It will not be presumed that the legislature intended to be- 
stow a legislative pardon by the repeal of a criminal statute. 
LowWet: Ui Std66s sil ia hea ieee eae ee OEe otllew eee 
Articles or information pertinent to the issue will not be ex- 
cluded because they may have been illegally obtained. 
Belling OH: “SiGEE® sic. S20 shia hha do 4 vteretnainn warbre ss oie otoaerda wae 
Articles seized in violation of the constitutional provision 
as to searches and seizures may be received in evidence. 
Billings US fates Lasessn cca daw eks Sestak ata ee es es 
All elements of the crime charged must be stated in the indict- 
ment, and failure to do so is ground for reversal. Anthony 
Me SAE E65 sede rte SSE Boers tacts aaa ee Pea oe Rare ae ee 
Showing on motion for a new trial on ground of newly dis- 
covered evidence held insufficient. Caldwell v. State ...... ate 
Accused is not entitled to a new preliminary hearing on an 
amended information which conforms to the original com- 
plaint; Altis a. State. 2.5 55.coae se ind leet Giese ad oades 
Evidence held to sustain wife and child abandonment. 
Als Oo SUde sive ape Se A he REO EHR UHE a Se Dak exe 
A witness may state the ultimate fact of intoxication as de- 
tived from observation. Howard v. State .......ce cece cees 
An affidavit in support of an application for a new trial on 
the ground of newly discovered evidence must state the facts 
to which the proposed witnessess will testify. Howard vw, 
AY 7 cere “: 
One who has served as a juror is presumed to be cualthed! 
in absence of contrary showing. Seaton v. State ............ 
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53. Demurrer to plea in bar held properly sustained. Melcher 
Di Stole ies es ase vata t vie sahleainne Sate caee eeeweaaiotes sees 865 

54. Admission of evidence of former offenses held not prej- 
udicial. Melcher v. State ssc ceccccesecccccceccecscsences 865 

55. Statements of prosecutor in argument Aeld not to justify re- 
versal. Melcher uv. State oo... ccccccccsccccccncesevecsecensee 865 

Damages. : 

1. Rule as to damages for breach of contract stated. O’Shea 
v. North American Hotel Co. ..cccecec cece eet n cece ree ceneee BLP 

2. Speculative profits are not allowable as “Aaviawes: O’Shea 
v. North American Hotel Co. ..cccccccc cece cece eee encntenes 317 

3. A verdict of $8,500 for permanent partial paralysis Aeld not 
excessive. Cornforth v. Graham Ice Cream Co. ....eeeeeees 420 

4. Provision for $500 as damages for nonfulfilment of contract 
for conveyance of land held to be for liquidated damages. 
Edgar vu. Anthes ...ccccccccecceccees ee ny NIC eet 546 

5. Verdict for $46,840.11 for loss of sight Acld excessive. 
O’Hara v. Davis ......e cece eeeee soit Masarap ey Ainve esters wo She 3% 615 

6. Damages held excessive. Swartz v. Drake Realty Construction 
GO © ash insets geet fasloc’d Oia atta phe aba ye baa o a8 eT loaner OR: Sas 9 ded Spots OE Roe 746 

— ath. 
Evidence held not to show that injury to employee caused his 
death. Williams v. Hines ...+..+.- ere! patbra-aah ecccuuboauevandele 11 
Deeds. ‘ 

1. The burden of proving mental incapacity as ground for 
cancelation of a deed is on the party alleging the incapacity. 
Glark uy HOWMOS cchiccsacaie sn vies bacoeiaie evn Sie 4b eS ee R aS Sau eee 213 

2. Undue influence which will avoid a deed is an unlawful or 
fraudulent influence which controls the will of the grantor. 
Clark v. Holiness 2c. cc cece ec cece ee weeecevenencee Liajelerstelereat ea BID 

3. Possession of deed by grantee is prima facte evidence of 
delivery. Clark uv. Holmes ..... ccc cecce cece cece ncncevereee 218 

4, Evidence held insufficient to show mental incapacity of 
grantor, undue influence, or nondelivery of deed. Clark v. 
Holmes vec ecacccccceccncueee sydd, 6 b'eibi Wee Aaa bre tenten sie g Saisie a ele oie 213 

5. Measure of damages for breach of covenants of warranty 
stated. Pauley v. Knows ..ccc cece cece ce ceeacecscucenneuce . 716 

6. In a suit for damages for breach of covenants of warranty 
in a deed to the husband’s property, it is error to render judg- 
ment against the wife who signed the deed solely to release 
her contingent interest in the land. Pauley v. Knouse ...... 716 

Dismissal. : 
1. A court may dismiss an action without prejudice for plain- 
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tiff’s failure to comply with rules of pleading and orders 
relating thereto. Ferson uv. Armour € C0, seeseeeeeeeecees 648 
Courts have inherent power to dismiss suits with prejudice 
where rules of pleading and orders relating thereto are re- 
peatedly violated. Ferson v. Armour & Co, wesecceccreeees 643 


Divorce. 


1. 


Though alimony, as such, may not be allowed the husband, 
the court may decree an equitable portion of joint earnings 
of the parties to the husband. Bartunek v. Bartunek ....... 437 
An order to pay temporary alimony is not a debt, but a 
legal duty which may be modified or set aside, upon a proper 
showing, by the court which rendered it. Cain v. Miller ..... 441 
The constitutional provision against imprisonment for debt 
held not to apply to a wilful refusal to pay temporary ali- 
mony. Cam v. Miller ....... Milsicne 4 ahayeea Bieta aod mila ease ciao e 441 
The statutory provisions for the enforcement of decrees for 
alimony /icld not to abridge the powers of chancery courts 
to enforce orders in divorce cases by contempt proceedings, 
Cat Os MAN CF an Sesah dV ES Feta nbiige ed Mew HA on Me Sees 441 
The district courts possess legal and equitable powers to en- 
force decrees in divorce cases. Cain uv. Miller ......c cc cesee 441 
In an action for divorce, wilful refusal to pay temporary 
alimony constitutes contempt of court, which may be pun- 
ished by imprisonment. Cain v. Miller... 0c. cc cece cece oe. 441 
If an imprisoned defaulting husband is unable to pay alimony, 
he is entitled to discharge from imprisonment. Cain v. Miller 441 


Ejectment. 


Evidence held to present an issue of fact for the jury. Little- 


john uv. Fink ..... aja biarsiahs asanO 7a 8.acle wa evolellese awieig aa Wislenae euateaye eee Be 


Electricity. 


1. 


An electric company must use reasonable care in erecting and 
maintaining guy wires. Harris v. Central Power Co. «.-.-- 500 
Duty of telephone company in placing cross-arms on telephone 
poles set on the curb line of an alley stated. Harris v. 
Géntral Power: - COs: od ise ie els ioe iciernraa tinrs, 8 4g Nias Sa a tosigye ce 500 


Embezzlement. 


1. 


In a prosecution for embezzlement, proof of return of money 
converted after discovery of the shortage is no defense, 
Heilman. 0... State. <0 cco ee bese eees eee ceeds buueeees eoee 15 
The amount embezzled may be determined by adding amounts 
taken at different times between specified dates. Heilman 
Oi SLALG. Ase Gass O SR Geb EET CS SSE GATS SN Si COTA DERE Ot 15 
It is not necessary to fix in the verdict the value of money 
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Equity. 


1. 


A suit in equity will not lie where there is an adequate and 
speedy remedy at law. Hahn Syetem v. Stroud .........4.. 
Equity seeks the substantial rights of parties, and applies 
the remedy to relieve those having the controlling equities. 
Lane Os  BROAMOCR: 2.5. clvee aed otras evade od Boba Se asda meh eos 
Where one of two innocent persons must suffer through fraud 
of an agent, that one who placed the agent in a position to 
perpeterate the fraud must suffer. Rehmeyer v. Lysinger .... 
Laylor- a: Flodman™ -onecd ictevesevaete yetiasA wade cece aes 


Estoppel. 


One is not estopped to assert an additional ground of defense 


of which he had no knowledge at the time he asserted other 
grounds of defense. Fischer v. Fuelberth . 0... ccc cacce cence 


Evidence. See AprEAL AND Error. CRIMINAL Law. 


1, 


5. 


10. 


An indorsement on a note is not proved by merely introducing 
the note in evidence. Shawnee State Bank v. Lydick .......- 
Shawnee State Bank v. Vansyckhle . 10. icc cece ccc cece eee eeee 
Admissions of a decedent may be received against his personal 
representatives to show his contractual liabilities. in re 
Estate of (Grittin® jc cecectis ion O83 Bad peeiien ee eae Steet? iets 
Sale and credit slips showing original entries are admissible 
in evidence as books of account, where proper foundation is 
laid. Redding v. Posten ..... cece ccc cece cee ence ene evece 
The rule against parol evidence is not applicable in an action 
to rescind a contract for fraud. Johnson v. Nebraska B. 
CDs COs: Sek sere een elk Ae es DAES Wa nas Se reat Saas on 
Negative evidence may be received to contradict positive evi- 
dence. Hook v. Payne wiccccccecccccccccvecurteeeenctecens 
An expert accountant’s statement of the financial condition of 
a corporation is admissible in evidence as an admission 
against interest. Rewick v. Dierks Lumber € Coal Co. 
Plaintiff may testify that he relied upon false representations. 
Rewick v. Dierks Lumber & Coal Co. ......cecceesceseueees 
Failure to disprove evidence tending to establish a fact against 
the interest of the opposing party strengthens its probative 
force. Morris v. Equitable Life Assurance Society .......... 
A witness may testify as to the nonexistence of a person; the 
extent of the search affects the weight, and not the compe- 
tency, of the evidence. Morris v. Equitable Life Assurance 
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Whether guy wires were negligently placed in an alley is a 
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11. 


12. 


13. 


14. 


matter of common knowledge and not confined to experts. 
Harris v. Central Power Co. occ cccccccc cence cette eeenn nent 500 
Recitals in medical certificate of death held incompetent to 
prove cause of death. Omaha & C. B. Street R. Co. v. 
POUNSOM. 3086 8 Re AUN OS ie NGA Ee ato. Ts Rg A Grane BeNOR: be eS 526 
Conversations between a -broker, acting for both parties in an 
exchange of lands, and either party are admissible as a part 
of the res geste. Thomas v. Jarecki .....-.00. sete eeeenene 549 
Testimony of disinterested witnesses who measured wheat 
is not overthrown by mere opinion evidence. Cunningham 
Dio SCO cba es Smell at ase us pA taartas, a Delta ta ed ah Sb Mig be Die 586 
Evidence of fraudulent representations made to induce a 
contract to purchase stock is admissible in an action for de- » 
ceit. Baxter v. Nebraska B. & 1. Co. ceccsecvecuceeveeeaees 743 
In a controversy between a party to a written contract . and. 
one not a party, the rule excluding parol evidence does not 
apply. Woodruff v. Cooper... cc cc cece cee cece ence ence eeees 857 


Exceptions, Bill of. See ApreaL and Error, 4, 5. 


1, 


False 


A district judge cannot settle a bill of exceptions more than 
100 days after adjournment of the term at which the appealable 
judgment was rendered. Lincoln Land Co. v. Commonwealth 
OM CO, soc ischeicha esas is nse Ca Rh hase ae 8 Malin Ga OM Uhl aia Se 652 
On application for a bill of exceptions by one pleading pov-~ 
erty, the court may hear testimony, and if claim of poverty is 
untrue should refuse the request. Altis uv. State ....... 6... eee 776 


Pretenses, 

In a prosecution for obtaining property under false pretenses, 

the jury on conviction must find the value of the property. 
Fowler vu. State oo... cc ccc cece eee eee AACR Ee aller Dau eatnd s 409 
A judgment based on conviction of obtaining property under 
false pretenses where the jury failed to find the value of the 
property is erroneous. Fowler v, State ....... cece cca eens 400 
Upon conviction of obtaining property under false pretenses, 

the court must look to the verdict for the value of the prop- 
erty to determine the sentence. Fowler v. State ............ 400 
Obtaining an extension of a preexisting debt by fraud is sik 
obtaining credit by false pretenses. Dill v. State ........... 402 
An indictment charging obtaining a note by false pretenses 
must explicitly state the causal connection between the false 
pretenses and the obtaining of the note. Anthony v. State 608 


Forgery. 


1. 


2. 


Conviction for uttering a forged instrument cannot be sus- 
tained without proof of the forgery. Majors v. State ...... 316 
The fraudulent check act did not repeal by implication the 
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statute relating to forgeries of checks. Baker uv. State ...... 


Fraud. See Evipence, 14. 


1. 


Contract for sale of stock by employee to employer held ad- 
missible to show damage. Rewick v. Dierks Lumber & Coal Co. 
Statements of officer of corporation as to value of its stock 
held representations of fact. Rewick v. Dierks Lumber € 
Coal Co. 
Evidence of sales of stock is not admissible as proof of its 
value. Rewick v. Dierks Lumber & Coal Co. .......+.05 vat 
In an action for fraud in exchange of property, whether plain- 
tiff was justified in relying ‘on representations of defendant 
is a question for the jury. Sanders v. Nightengale ........ 
Evidence held to sustain judgment for damages for fraud in 
exchange of property. Sanders v. Nightengale ...........+. 


Highways. 


1. 


Where a county has collected road taxes within the limits of a 
city, it holds one-half thereof in trust for the city. State 
wv. Gallagher ..cccec ce cece cenees Mins Bien Graven a lavat ctenerde atace aoe seetars 
Cities of the second class are road districts and are entitled 
to have one-half of township road taxes expended within their 
corporate limits. State uv. Kelly ..........000. Per ee are 
A township has statutory power to raise money by taxation for 
the construction and repair of its roads and to make con- 
tracts therefor. State v. Bone Creek Township ............. 
A township may appropriate money for a portion of the ex- 
pense of paving a state road through the township. State v. 
Bone Creek Township... 0... cccccc cece cece cece eet aenecenes 
Public roads are not “works of internal improvement” re- 
quiring appropriations therefor to be submitted to a vote of 
electors. State v. Bone Creek Township .......c.ccccecseeee 
The paving of a public highway at the partial expense of a 
township is not a work of “internal improvement” within the 
constitutional limitation as to donations. State v. Bone 
Creek: Township: ected aiccnds ode i ekiee Vals wedie ta Siew oes sie ewes las 
Where the public has acquired an easement in a road by user, 
courts will not inquire as to the validity of the original. pro- 
ceedings establishing the road. Lee vw. Everly ............06 
A township is not liable for injuries from defects in highways. 
Pester v. Holmes ........0 2008 Waysia-eAtmavere ier ate Save wera wea hoes 
The exemption of townships from liability for defects in high- 
ways extends to its officers, agents, and servants. Pester 
D:. FLOM ES hoc e bes ead edb ea bHG sigtesratlas waeatceaes 


Homestead. 


An unacknowledged contract for sale of homestead held valid, 
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where made simultaneously with a warranty deed which was 


acknowledged. Farmers Investment Co. v. O’Brien ...... 38 
Homicide. 
1. Evidence held to sustain conviction of murder in the first 
degree. Nichols vu. State ...ccccccceccccccveecccceeeeeee 2% 
2. Proof required to establish corpus delicti. Morris v. State 
3. In an information for murder, it is not necessary to specify the 


portion of the body on which a wound is inflicted. Morris 
Di: Stabe: acehiece Gis eee acaba Wa Gra ae 4 Thee Whew Neb OCS Se Seats F 


Indictment and Information. See Rospery, 5. 


1. 


The sufficiency of an oath to a complaint or information is not 
fixed by the Constitution, but is a matter for legislative and 
judicial determination. Watson vu, State ...cccccccccacceve 
An immaterial variance between the complaint and the in- 
formation is not a ground for abatement. Nichols v. State 
Form of information for murder in the first degree. Nichols 
Oh” TS EGE GS. cs Bbeap says, 305 ate ese eeaceiva nd ie Marae eeaea Mand Doma ot eng te salle at cal nee Reouee es 
The technical rules of the common law as to information are 
relaxed by statute. Morris vu. State ci... cc cece ccc ceeceeces A 
Words in an information which when stricken leave an of- 
fense sufficiently charged may be treated as _ surplusage. 
Smith v. State .......4. Sapiens nol tebe GNaeaodewneeamdes.s 
It is sufficient to describe a crime in the language of the 
statute. Howard v. State ......04. U atliedtmaodastel sieereieaasales 
Possession of automobile used by accused in unlawful trans- 
portation of intoxicating liquor is not an element of the of- 
fense, and an allegation of possession is surplusage. Melcher 
Wie SSEDLC? “ane devte dea Waste ate Cash, a eakcoie 8 muse ewcw, wg oa ban olde a a RN AE 4 


Injunction. 


1 


In a suit to restrain officers of an irrigation district from 
assessing city lots for irrigation purposes, the officers can- 
not defend on constitutional grounds available only to tax- 
payers and bondholders not parties to the suit. Erickson wv. 
Nine Mile Irrigation District oo... ccc ccc eee eee eee eee ard 
Injunction held proper remedy to enforce lessor’s right to a 
lien on crops. Skala v. Michael ...... cc ccc cece cence cenees 
An order dissolving an injuncttion on condition held not 
sufficient to show a breach of the injunction bond. Drainage 
Disivicl Ve OON GUL. cciesicid eed oe dda a, ee Mie We eae eee eee 
One who aids or abets violation of an injunction cannot evade 
responsibility. Sharp uv. State ..... ccc cece cece cece ee ees en 
A test of responsibility for violation of an injunction is 
whether the course of action pursued was intentionally in- 
strumental in causing a breach of the mandate. Sharp v. State 
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Courts will not permit schemes or subterfuges designed to 
thwart their decrees. Sharp v. State ......ccecccecceee aces 


Insurance. 


1. 


10. 


M1. 


12. 


13. 


14. 


A mutual benefit association cannot by amendment of its 
by-laws reduce benefits payable under its contract. Kennedy 
v. Royal Highlanders 0.00... ccc ccc ccc ec tenet ee eee eens 
A mutual benefit association possesses the powers enumerated 
in statutes under which it is organized. Kennedy v. Royal 
TAUBMAN ELS: reba o ES a acs Shetdey P Ged WEEE eee Rats eR ONE vohe 
Mutual benefit association certificate providing for payment 
of endowment held valid. Kennedy v. Royal Highlanders .... 
Beneficial association held to operate on the “assessment 
plan” under the statute. Kennedy v. Royal Highlanders .... 
A fraternal society doing business in Nebraska must conform 
to her laws. Meyer v. Supreme Lodge, K. of P. ........... 
Evidence Aeld insufficient to sustain judgment against insurer 
for failing to act on an application for insurance within a 
reasonable time. Page v. National Automobile Ins. Co. 
Statements by employer to obligor in a bond of indemity held 
to be representations; grounds on which representations con- 
stitute a defense stated. Farmers Union Grain Co. v. United 
States Fidelity € Guaranty Co. ... eee cece cece ee cee eee ees 
Evidence /Acld to sustain verdict for plaintiff on a bond of 
indemnity. Farmcrs Union Grain Co. v. United States Fidelity 
d (Guaranty® COs. ts wage ode Bhacs vig DeR AtA R auld eid Cele CLG Se 
A guaranty company is iiable on an employee’s fidelity bond 
without his signature, unless specifically provided that no li- 
ability attaches without it. Farmers Union Grain Co. vw. 
United States Fidelity & Guaranty Co ..... ccc cc cece eee 
Statements in an application for insurance will not be con- 
strued as warranties unless the application and policy admit no 
other construction. Farmers Union Grain Co. v. United States 
Fidelity & Guaranty Co... cece cece cece cence eee ene ees 
A subsequent by-law providing for forfeiture of a benefit 
certificate when death is occasioned by suicide held valid. 
Miller v. National Council, K. & L. of Si ccc cece ccc een c canes 


‘Presumption arising from instinct of self-preservation may be 


overthrown by circumstantial evidence of suicide. Miller v. 
National Council, K. & L. of Soo. e ec e ec cceccc ence ena 
Evidence held insufficient to sustain a finding in favor of ben- 
eficiary on issue of suicide. Miller v. National Council, 
Ke Go Dss Of WS. eadoice ate Cong haere Cit AGAR ica e es Hea bis Stage hes 
Pleading held sufficient as to allegation that insured was suf- 


‘focated by gas. Birss uv. Order of United Commercial 


Travelers 
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15. 


16. 


17. 


18. 


19. 


20. 


21. 


22. 


Intoxicating Liquors. 
1. 


The term “gas,” as used in a life insurance policy, defined. 
Birss v. Order of United Commercial Travelers ......++.-+. 226 
Death of insured by inhaling gas held within exemption in 
policy. Birss v. Order of United Commercial Travelers tees 226 
Where a contract provided that it should become void on the 
happening of a certain event, a surety’s liability was fixed at 
the time of such event. O’Shea v. North American Hotel Co, 31% 
A surety may waive notice of default in performance of con- 
tract. O’Shea v. North American Hotel Co. ..... ccc. se veeee 317 
Where a surety knowingly issues a bond in favor of one who 
is acting for himself and others, in a suit on the bond the 
surety cannot defend on the ground that under his contract “no 
right of action accrues to any one other than the obligee.” 
O’Shea v. North American Hotel Co. o... cc cece cece eee 317 
A surety on a building contractor’s bond is not liable for 
damages in excess of the penalty of the bond, with interest 
from the time the contract was broken. O’Shea v. North 


American Hotel Co. ccc. cece ce cc ec sc nec eenneneeeneneee ‘< 317 
Attorney’s fee allowed in an action on a fidelity bond: 
O’Shea v. North American Hotel Co. ..... ccc cece ee een enee 317 


The burden is on claimant of life insurance to establish his 
identity with beneficiary named in policy. Morris v. Equit- 
able Life Assurance Society ........ccecceccucteeeeee eee eees 348 


A search warrant for search of premises for intoxicating 
liquors need not describe the owner with the same particularity 
as a warrant for apprehension of a person. Watson v. State 43 
To make possession of a still unlawful, it must be established 
that it was intended to be used for the manufacture of in- 
toxicating liquor without permission as required by statute. 


Blevins: Oe State. vateaecced ois had Aceh ienert Chae se eae ak eee ee a 183 
Possession of a still for legitimate purposes is not a crime. 
Blevins Oe St@te aces iia Bed gee be lee ou Cherie een ts Veen gets 183 
“Mash” defined. Blevins v. State ...cccccccccecce cece ences 183 
Possession of “mash” presumed to be unlawful. Blevins 
EGER? 2s ats are euaiatts patent teaard ar asatalarerhiere sider Hits edlefeiel & Ga dled edad’ 183 
Evidence held to sustain conviction of unlawful possession of 
liquors. “Braye: Stghe- sia ee iw ains Santen gin.s Sta Cleese eee 271 
Evidence held to sustain conviction of unlawful transportation 
of liquor. Melcher v. State ...... ccc ccc cece ccc ec ee cee enes 865 


Claimant of automobile used by accused in unlawful trans- 
portation of liquor should have a reasonable opportunity to 
establish his rights. Melcher v. State .......ccccceecucenes 865 
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Judgment. 
1. Judgment as to identity of corporations held res judicata. 
Swobe uv. Drummond Motor Co. ...ceccccecccccecccvccceeee 


2. Plea in bar held not good. Stearns v. Nebraska B. & I. Co. 
3. A default against plaintiff on cross-petition before time to 
plead has expired is erroneous. Farmers Mutual Ins. Co. 


Us (GUMGOT. hick ects aia a eee, whe a Cisse PTR EG SE a beak ‘ 
4. Petition held to state a cause of action to enjoin enforcement 
of a judgment. Krause v. Long ...ccsecceccccecceucecseves 
5. Evidence held to sustain decree for plaintiff in suit to enjoin 
enforcement of a judgment. Krause v. Long .......... ete 


6. Equity will afford relief against a judgment procured by 
fraud which the injured party did not discover within the 
time allowed for commencing a statutory proceeding to vacate 


it. Krause v. Long ....--- Hawa goa e see gee eigen eed oie 8 Be a 
7%. Fraud in procuring a judgment cannot be urged as a defense 
in a proceeding to revive it. Krause v. Long ........-.0005 


Judicial Sales. 
Only bona fide purchasers are protected, where the judgment 
under which land is sold is reversed. Pauley v. Knouse .... 


Jury. , 

1. It is not improper to ascertain whether an insurance company 
is interested in the action, when impaneling the jury. Pen- 
hansky v. Drake Realty Construction Co. .......... baad 

2. The workmen’s compensation act held not fmeoneeuieionel as 
denying right of trial by jury. Nosky v. Farmers Union 
Cooperative ASSN voc cccccecececescceevauscb ees eovesecnceess F 


Susie >* Peace. 

The only judgment a justice of the peace may render on a trial 
of the right to property is one for costs; and the order 
directing restoration of the property is not a judicial order. 
Fadler: Oe AGG sini ec Paes bee sR 8 Gad OS Masa nase bei 


Landlord and Tenant. 

1. A lessor may enforce his rights to a chattel mortgage on 
crops in equity; and the suit impounds the crops against sub- 
sequent liens. Skala v., Michael ...... ee ee aSeigea's 3 

2. Attachments levied after suit brought to enforce lien on crops 
provided for in lease held subject to equitable right of lessor 
in possession. Skala uv. Michael ......... cece ee cccececeees 

3. Dividing and storing the landlord’s share of grain may ter- 
minate the relation of landlord and tenant, though the tenant 

‘ remains in possession of the premises. Sweedland v. State 

4. Where a lease provides that lessee shall on demand execute a 
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mortgage on the crops for the rent, a mortgage on same to a 
third person is a fraud on the lessor, Weigand v. Hyde.... 
5. A mortgagee of crops with notice of a lease providing for a 
mortgage to the lessor on demand to secure the rent is not 
a mortgagee in good faith, Weigand v. Hyde ........-..4-. 
6. Rights of mortgagee of crops held subordinate to those of ‘Neg: 
sor. Wetgand v. Hyde ..ccccccecccccscccccevcveceteceeseee 
7. Evidence held to show that mortgagee of crops was not a 
mortgagee in good faith, Weigand v. Hyde ........-.... : 


Larceny. 
Evidence held to sustain conviction of tenant for larceny of 
landlord’s share of wheat stored on the leased land. Sweed- 
land v. State See eee nee e eee e ene t ene eee eee enenenteeteees 


Mandamus. 

1. Mandamus will lie to compel directors of an irrigation dis- 
trict to provide water and to supervise its distribution. 
State v. Gering Irrigation District 0.0... ccc cece cee e ences , 

2. Delay may be ground for denial of writ. State v. Graves 


Marriage. 
The burden of proof of marriage rests upon the party who 
pleads it. Morris v. Equitable Life Assurance Society ...... 


Master and Servant. 

1. Compensation allowable for permanent partial loss of the use 
of both legs. Frost v. United States Fidelity &€ Guaranty Co, 

2. The unreasonableness of refusal to permit an operation is a 
question of fact. Frost v. United States Fidelity & Guaranty 
COs G5 RE FERNS ARRAN See eh ORC VO Ae OE CERN EEE 

3. Refusal to submit to an operation held not unreasonable. 
Frost v. United States Fidelity & Guaranty Co. .......... 

4. A disability superinduced by a preexisting disease held an 
accident arising out of employment. Gilcrest Lumber Co. v. 
Rengler vevvcccascecnncvcescarnoeeneese secre eeessenencens 

5. Disability prolonged by preexisting disease is compensable for 
entire period of disability. Gilcrest Lumber Co. v. Rengler 

' 6 An injury and preexisting disease may combine to produce 
compensable disability. Gilcrest Lumber Co. v. Rengler .... 

7%. Provision for trial of question of wilful negligence to a jury 
under part I of the compensation act held not applicable to 
part IT of the act. Nosky uv. Farmers Union Cooperative 
ASS cee eG ieee eSATA OTE See Ns he CONE G Re OE Lee ERS tee 

8. Election under the compensation act will be presumed from 
acts of the parties. Nosky uv, Farmers Union Cooperative 
ASSH Looe Dita ea na Rboi ad (aaa ta weed cde Bee eck ene se ott. 
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Evidence held to sustain finding that employment was not 


casual. Nosky v. Farmers Union Cooperative Ass'n ....... 489 
Evidence as to hospital expenses held sufficient. Nosky vw. 
Farmers Union Cooperative Ass'n ....++++++ a wie taiei te Sie «+ 489 
Evidence in compensation case held sufficient. Nosky vw. 
Farmers Union Cooperative Ass’n ..cesccsceenccevevcncgenes 489 


An employee who does not reject the compensation act sur- 
renders his rights under the factory act. Navracel v. Cudahy 
POCRING CO... sieve ccna tials ose Sond 4.00 ¥ Lok So sheniele a ROA alerts ge 506 
The employer’s wilful negligence does not affect the com- 
pensation under the compensation act. Navracel v. Cudahy 
Packing Co. ..... iaeeoe a Bane gate PANS ob of Mave Bane fue Oraie Aa sesh de .. 506 
A minor may elect under the compensation act. Navracel v. 


. Cudahy Packing Co. oo... ccc ccc ccc ec cn cece ete n teens tnceeen 506 


To recover compensation for accidental death, claimant must 
show with reasonable certainty that the death was proximately 
caused by the alleged injury. Omaha € C. B. Street R. Co, 
Di LORNSON 588 6 aise Al le Rn ie Nisa ein SARS E a aed oa aaa ieee 526 
Evidence in compensation case held insufficient to show that 
death resulted from the alleged injuries. Omaha € C. B. 
Street R. Co. uv. JORNSON occ ec ccc cece tect eeeceencen 526 
Acceptance of relief benefits by a railroad employee is not a 
bar to an action against the company for damages. Roberson 
v.. Chicago, .B.:& QO. Ri CO. wi scueed dated tsa cages veeci stv 571 
Recovery of damages by a railroad employee bars recovery 
of relief benefits. Roberson v. Chicago, B. € Q. R. Co..... 571 
A servant is not liable for negligence of the master. Pester 


DW FOES 53608 6 e646 Ratha SEE eo ie haute noeieut sae tiiatce Naieatveenee eiste S 603 
Owner of automobile feld liable for injury caused by his son’s 
negligence. Galpin wv. Fisher oo... cc cece cece cece ce cccasees 700 
Compensation allowable for permanent partial loss of the use 
of both arms stated. Johnson v. Cole Creamery Co. ........ 207 
Compensation is fixed by statute. Johnson v. Cole Creamery 
COS, eck he ec RY We aeteEcs Wok Bah nea hae duels rete sees ees sees 707 
Evidence held to sustain finding that the injury arose out of 
the employment. McCrary v. Wolff... 0... cece cece cece cece 796 
Finding of dependency sustained. McCrary v. Wolf ...... 796 


Penalties for nonpayment of compensation do not attach until 
the obligation of the employer is fixed. McCrary v. Wolff 796 
Evidence held to sustain finding of negligence. Kibler v. 


DDOGIS. © os ha eabes Re Nears aloo ere cede Bee RTE bb LE DSR bee been tole 837 
Instruction on assumption of risk approved. Kibler v. Davis 837 . 
Contract held one of employment. Merritt v. Johnston .... 859 


Mines and Minerals. 


A lease for oil and minerals may be terminated for lessee’s 
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failure to perform. Lincoln Land Co. v. Commonwealth Oil 
COS BRS EPI Geese Siti SN be Elna REE Oe ie a RG Whrw oeaibt 652 


Mortgages. See CHATTEL MorTGAGES. 


1. 


Whether a deed absolute on its face is a sale or a mortgage 
depends upon the intention of the parties. Cor v. Young .... 472 
Parol evidence to establish a deed to be a mortgage must be 


clear and satisfactory. Cor v. Young ........ 0 cceceecuenees 472 
Evidence held not to establish a- deed to be a mortgage. 
Com Us Vong: scccd viensths ose no oe ik ae ONES EE EES es 472 


Findings of fact in a decree of foreclosure do not preclude 
evidence of facts arising after entry of decree on application 

for deficiency judgment. Anderson v. Walsh ..........0 0000 7359 
Though inadequacy of price of land sold at judicial sale may 
not be a defense to a deficiency judgment after confirmation, 

it may, before confirmation, be a basis for a contract for 
waiver of right to object to confirmation in consideration of 
relinquishing right to apply for a deficiency judgment. 


Anderson v. Walsh .........4. ate SANS eee gs Seti Aaya ehh acetone doe 759 
Where purchaser failed to pay his bid, the court may order 
a resale at the purchaser’s risk. Rife v. Swanson .......... 814 


Municipal Corporations. 


1. 


uo 


A city of the first class may frame a charter not inconsistent 
with the Constitution or statutes. Consumers Coal Co. vw. 
Cty Of LINCO. vss de Kee Sea She alen OL y See Eee eb SUR 51 
General laws applicable to cities yield to provisions framed 
pursuant to the Constitution. Consumers Coal Co..v. City 
OF: EANCOUN og see Reh s eke Sie hak crs Nedio salons Seek AR kal ee Seed 61 
The electorate of a city of the first class may adopt a 
charter in the form of a grant or a limitiation of powers. 
Consumers Coal Co. v. City of Lincoln ..... 6.6 ccc cece e eae 51 
The home rule charter of the city of Lincoln is a grant and 
not a limitation of powers. Consumers Coal Co. v. City of 
EAR COUT ties ate wee, DRONA asta haere Gare ilies Mab eiee a 
The rules of construction of a home rule charter are deter- 
mined by the form of enactment. Consumers Coal Co. v. 
City Of Lin Cola c.ccc- oc ce cate oa ote Dies haa ele MES Sa Se hee i kdinwiid 51 
The Lincoln charter confers only such legislative authority as 
is necessary to the excercise of powers specially enumerated. 
Consumers Coal Co, v. City of Lincoln ......... ; 51 
The miethod of exercising a prescribed power constitutes ihe 
measure of the power. Consumers Coal Co. v. City of Lincoln 51 
City of Lincoln held not empowered to maintain a fuel yard 
in competition with private enterprises. Consumers Coal Co. 
Ui Clty OF LIMCOUn wien sede sei oes y pa voile, id Wh Sees Ho ak dla Beale Bs 51 
Maintenance of a municipal fel yard is a “public purpose” 
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for which money raised by taxation may be used. Consumers 
Coal Co. uv, City of Lincoln oo. cc cece ccc cece nee eens see 
A home rule charter constituting a grant of power is con- 
strued in the same manner as a legislative act containing the 
same provisions. Consumers Coal Co. v. City of Lincoln .. 
Cities of the second class have statutory power to contract for 
furnishing gas and to fix maximum rates. City of University 
Place v. Lincoln Gas & Electric Light Co. ....csecaceceees es 
Special assessments for construction of sewers should be con- 
fined to abutting property. Hurd v. Sanitary Sewer District 
Incidental costs and interest may be included in a special as- 
sessment. Hurd v. Sanitary Sewer District .....0....005 Ris 
The statute providing for a special assessment for the cost of 
a sewage disposal plant held unconstitutional. Hurd v. 
Sanitary Sewer District ...cccecccccecccescueees aihdaweu acne 
The cost of main sewers in excess of special benefits can only 
be paid for by general taxation. Hurd v. Sanitary Sewer 
DISEP1EE Sissi ea. bo nk tle We wa Shee dae eae wa eR ea eeg Coe gates 
The contracting of pneumonia in the line of duty, resulting 
in death, Held within the provisions of the firemen’s pension 
law. Elliott v. City of Omaha ... cc cic eee cece ccc cet ec eens 
Evidence held sufficient to submit to the jury the question 
whether a fireman contracted pneumonia while in the line of 
duty, and whether his death resulted therefrom. Elliott v. 
City of Omahae eds vn toie Ri aeea 8 So VAR FAS eal oe ee 
A party attacking a sale of vacated streets must by clear 
proof exclude the presumption of the validity of acts of 
public officers. Karlin v. Franciscan Sisterhood .....0.....008 
A sale of vacated streets by a city should not be set aside 
because of inadequacy of price, unless there is a presumption 
of fraud or bad faith. Karlin v. Franciscan Sisterhood .... 
Special benefits to property of a railroad company should be 
assessed upon the same basis as other abutting property. 
Chicago € N. W. R. Co. v. City of Albion .....eeereeeeee a 
A finding that paving has added to the value of lots a sum 
equal to the proportionate cost of the improvement will not 
justify setting aside an assessment. Chicago &€ N. W. R. Co. 
v. City of Albion ............ i Wade wicine BelcG euatatensas ate 
The fact that the board of equalization refused to insert in 
the bill of exceptions evidence other than that adduced by an 
objecting property owner will not render the assessment 
erroneous. Chicago & N. H7, R. Co. v. City of Albion ...... 
It is not necessary that special benefits bear any proportionate 
relation to actual values. Chicago € N. W. R. Co. v. City of 
AIBIO IN: ig Seow eS ATR Ra ated Wea Sava late ate cera la erotae toRtee.d 
Evidence held to sustain judgment for plaintiff in an action to 


51 


51 


370 


384 


384 


384 


384 


478 


473 


T11 


711 


739 


739 


109 Nes} " INDEX. 897 


have land detached from a city. Edgecombe vu. City of Rulo 
25. Where a plat of land is vacated, an action to detach it from 


a municipality lies. Edgecombe v. City of Rulo ...........5 
Negligence. 
1. Proximate cause defined. Williams uv. Hines .o-vseeseereee eed 


2. Evidence held sufficient to submit to the jury the question of 
negligence of an automobilist in an emergency. Lammers 
Ui, ‘COVSIONSEN: Gaiesecsxdaiek CeCe ee seed ebks PR wee AS55848 ween ee 

3. Liability for negligence presupposes existence of a duty. 
Peéster:0: HOWMGS: od vvaccespicceinicctiteiaeg cieia were ve 


843 


843 


11 


475 


603 


4 Whether permitting a headlight to shine on a crossing, causing 


cattle to be frightened, was actionable negligence, held’ a 

’ question for the jury. Lawson uv. Union P. R. Co. ...seseeee 
5. Permitting a headlight to shine on a crossing, causing cattle 
to be frightened, held not actionable negligence. Lawson v. 
Onion Pe Reo COs ses eased ss Mies Wea edie’ oa Seas iitates Saas ae 

6. Under the federal employers’ liability act, contributory negli- 
gence is not a'defense, but may be considered in mitigation of 
‘damages. Kibler v. Davis ...... Seda e Case ak Siar ase ene eaeawuaeuh 


Pardon. : 
A court cannot deprive a convicted person of the right of 
parole. Seaton v. State .... ccc cece cece ccc eee cee cee eesneeees 


Parties. 
1. The statute providing that a person in whose name a contract 
is made for the bénefit of another may bring an action without 
- joining the person for whose benefit it is prosecuted is not 
inconsistent with the statute requiring the joinder of all in- 


terested parties as plaintiffs, or defendants. O’Shea v. North - 


American Hotel Co, -..ccees cc ceeecees aes eistnats oe wb death Gee was 
2. A railroad company cannot properly be joined with the 
director general of railroads in an action against the latter 
_ for injury to property in transit. Egan v. Chicago, B, & Q. 


y Cs OL: PR SCRE eee Mee ae eT Rae a eT eee eeeeneees 
Partition. 
‘ A remainderman cannot maintain partition over objection of 
holder of life estate. Weddingfeld v. Weddingfeld ........ 
Partnership. 


1. A partner appointed by a court after dissolution to conduct the 


business until judicial sale may be allowed reasonable com- 
pensation for his services. Efner v. Reynolds ........s+eeee 
2. In settling the affairs of a newspaper enterprise, allowance 
’ of expenses of conducting a subscription contest under an 
order of court held not erroneous. Efner v. Reynolds ..... ‘ 
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Pleading. 
1. An application to amend a pleading is addressed to the sound 
discretion of the court. Fidler v. Adair .........0.000e coe 404 
2. A petition must state facts in ordinary and concise language 
and without repetition. Ferson v. Armour & Co, .....eeceee - 648 
3. A petition may be stricken if fatal defects and improper matter 
therein extend to the pleading as a whole, or if plaintiff 
filing it ignores an order of the court. Ferson v. Armour € Co. 648 
4. A defendant may set up an after-discovered ground of de- 


fense, as well as one first assigned, and he may rely on both. 
Fischér-a:. Puelberttt.c vs os seg sgesseenw san cen cin sean Sees es 719 


Principal and Agent. 


1. A person cannot accept part of his servant’s adjustment with 
a telephone company and reject the remainder. McGrew v. 
Nebraska Telephone Co. . 1... ccc ec cece cence nce eceneesteees 264 
2. The unauthorized contract of an agent ratified by the principal 
is binding. Shimonek v. Nebraska B. & I. Co. --... seeeeee 424 
3. The unauthorized act of an agent in agreeing to refund the 
purchase price of stock held ratified by the corporation. 
Shimonek v. Nebraska B. & I. Co. cece eveccevece eves 424 
4. Ostensible authority to act as agent may be conterted if the 
principal allows third persons to act upon apparent agency. 
Rehmeycr v. Lysinger ...ceceecceccveees Saree seeeee 805 
5. Agent held authorized to collect money due on_ notes. 
Rehmeyer v. LySinger oc cece cece cece cece enneceenvececees 805 
6. Evidence held to show that a mortgagee was the agent of 
his assignee, and payments to him satisfied the mortgage debt. 
Rehmeyer v. Lystnger ...ceecccer ccc eceeencves ees eccceseee 805 
Process. 
1. Irregularities in a summons or service’ may be corrected by 
amendment. Land’ v. Christenson ... 0.0 ccc cce cece ccc cucece 101 
2. A void summons cannot be amended. Land v. Christenson 101 
3. Summons to answer in county court confers no jurisdiction 
upon the district court. Land v. Christenson ......0c0ce00. 101 
4, An absconding resident may be served with summons by 
publication. Skala v. Brockman ....... cece ccccecscceceecs - 259 
5. Affidavit for service of summons by publication held sufficient. 
Skala v. Brockman oe... ccc ccc cece cece cece ce vacerecenas 259 


Quieting Title. 
Where the statute providing for quieting title bi making the 


land defendant is complied with, it is not necessary to com- 
ply with the statute providing for service on unknown heirs. 
Miller uv. Ruzicka .......0....000, Balas sida ae Bean ele aendtcs 152 
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Railroads. See CARRIERS. 
1. Findings of the state railway commisston will not be re- 
versed unless clearly wrong. Rawlings v. Chicago, B. & Q. 


Fe CO 2bkine hc wicis eaediea te a sake Ataiteere bi Nana sais 16 Bk Walesa G OS EE 
2. Evidence held iv sustain verdict for injuries at crossing. 
HLOOR.“V..- POYRE. acid Fe ess So dine Ske BC eS oie s eee caeniee 

Rape. 
Evidence held sufficient. Lanning v. State ....... NSaieabe ewes 


Receiving Stelen Goods. 


Evidence held to sustain conviction. Hans uv. State .......... 
Hall -9., State: shceeusvatescuncs on 03 ican ane eeesadves’ wile oe’ 


Robbery. 
1. Evidence held to sustain conviction. Hukill v. State ...... ‘ 
2. Sentence Aeld not excessive. Hukill v. State ....eceeeeeees 
3. The actual taking of money or property from a bank is not 
the essence of the charge under the statute defining robbery 
of a bank. Smith uv. State ..--ccccc cece cence cece eeesenees 
4, The felony created by statute defining robbery of a bank lies 
in the violence against the bank with intent to steal. Smith 
OSU 6 Sensaidiee whnrevieteeed Dd Store Sid Dera eern eee & Bele 
5. An information charging robbery of a bank need not contain 
an averment that there was money or property in the bank. 
SM (Vs. State raw ee hehe eA ee NEE in COKE wR Ras Ve Sch ace 
6. Statute making entering of bank with intent to steal a felony 
held constitutional. Smith v. State ............ wie eed ece s shatbiars 
7%. One in charge of an automobile for the escape of his com- 
panions after commission of a crime is a principal. Clernt 


SDs SS EOLE late Serb Sie bea we ee Noob stale Bis aco Wee Weare. Hie. Bonloua tar eevee tene@ese ai 
Sales. 

1,- Where no price is fixed in a sale of goods, a reasonable price 

is implied. Seybolt v. Waters .....cccccc cece cece ce nececees 


2. Where there is no agreement as to the price of goods sold, 
proof of their reasonable value is essential to recovery. 
Seybolt uv. Waters vss ech eigen 80 bese sists cakes eaeiaees 

3. Evidence that account is corkeet is insufficient to establish 
an agreement as to price or the reasonable value of goods 
sold. Seybolt v. Waters oc... cic ccc cece cece nee tee eee eeens 

4. The measure of damages for nonacceptance is the difference 
between the contract price and the market price at the time 
fixed in the contract, or the refusal to accept. Jobbers Overall 
Co. v. Deputy Co. .....4. Se ernewee se ee ot re Corr 

5. Evidence that specially manufactured articles were staple 
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held admissible to fix the measure of damages for breach of 

contract of sale. Jobbers Overall Co. v. Deputy Co. ........ 7038 
6. Evidence held to sustain verdict that neither party was enti- 

tled to recover for breach of contract. Weary v. Westering 764 


Schools and School Districts, 
An order changing the boundaries of school district held void, 
where the posted notice failed to designate the date when the 
petition would be presented. Proudfit v. School District ...... 173 


Searches and Seizures. 
1, Seizure of property not within the scope of the writ is uncon- 
Stitutional, Billings v. State ....ccceeeeccees ‘cde Weel woe. 596 
2. The fourth amendment to the Constitution of the United States 
relating to searches and seizures applies only to the federal 
government. Billings v. State ......s...000. Saveteodesees .. 596 


States. 
State held not liable for loss of cattle through negligence of 
individual members of a party of state surveyors. Benda wv 
NY 1 a alae aie 6 ple bron oie sh vareiesaie'Ses Siete oc 132 


Statute of Frauds. 
1. An oral contract is not void merely because it does not 
specifically provide for perforrhance within a year. ‘In re 


Estate: Of Gritin® ccecaadvecn tugs eeu s doe 8 6b Be aa a ee es 116 
2. An agreement which has been performed is not within the 
statute. In re Estate of Griffin oo... cece cee ceeeeereeececes 116 
Statutes. 


1. Construction placed on a statute by officers charged with its 
enforcement, if reasonable, will be followed by the courts. 
Kennedy v. Royal Highlanders ..... iestailew daweaewuiceewn: Sek 

2. Provision for housing municipal courts held within scope of 
the title of ch. 120, Laws 1921. State v. Board of County 
Commissioners occ cic c cece ccc eeeneenees piled a haieraiet ss nice _ 83 

3. Where two inconsistent statutes enacted at the same legislative 
session amend a preexisting statute, the later act will prevail. 
State v. Board of County Commissioners ......ccccceceecee 35 

4. Where the legislature amends a statute, its error in ignoring 
a previous amendment thereof will not invalidate the later 
enactment. State v. Board of County Commissioners ...... 35 

5. Statutes are construed as prospective only, unless a retrospec- 
tive effect is expressed or necessarily implied. Adair v, 
Miller ......- Fa ce Mednei a eeu ona a balanesab edt eid graye tree Wate fe-adare arts Sue eek 295 

6. Ch. 118, Laws 1921, providing for recovery for property de- 
stroyed by a mob, held unconstitutional. Wakcley v. Douglas 
COMMENT (iin fisele ste ate ge esi yeseaha SEER OR Mie 8 e 08 p% wee adire Da, Mesenteades . 396 


109 Nes. ] INDEX. 901 


7. 


Failure to define the word “mob” will not invalidate a statute 
authorizing recovery by a citizen for destruction of property 
by a mob. Wakeley v. Douglas County .....ccccccceeceeeee 

The legislative power of classification of property for taxation 
cannot be interfered with by the courts, unless the legislature 
has by an artificial classification violated the provisions of the 
Constitution prohibiting local and special legislation. Wakeley 
v. Douglas County ..ccicccccccc cece cccce ccc cesseeceeeseees 
The simultaneous repeal and reenactment of a law continues 
its uninterrupted operation. Schneider v, Davis .....000000- 
Gooch Milling & Elevator Co. v. Chicago, B. &€ Q. R. Co. 


Taxation. See STaTUTES, 8. Waters, 1-5. 


1. 


Property used exclusively for religious and charitable purposes 
is exempt from taxation. St, Elizabeth Hospital v. Lan- 
caster County ........6. wicteeiats ree aioe. nia iseiies Ment 


_The use of property is the test of right to exemption. St. 


Elizabeth Hospital v. Lancaster County 1.0.0.0... 0. eee enone 
Farm and dairy property used for school purposes is not 
subject to taxation. Central Union Conference Ass'n wv. 
Lancaster County oo... cc cecc cece cee errr 35 
Valuation of property for inheritance tax -held to be the 
“then cash value” at time of death of decedent. In re Estate 
OF WOOLSEY: vc.2th cd ars aisles aid oi kmralarevela Wiese velGeeie a's Ue Ee seiaiela Daspie a ws 
The statute affords an adequate remedy at law for excessive 
valuation of property for taxation and where the board of 
equalization has committed prejudicial errors or irregularities. 
Hahn System v. Stroud oo. ccccceeccscceenececs nora serene ee 
The statute providing that intangible property be taxed at %& 
the rate on tangible property held not retrospective. Adair 
Or. MAler ecient és Coes ones 
The status of personal property for taxation purposes having 
become fixed by law is not affected by subsequent legislation. 
Adair 0. Miller: a ivciedsecanee Midaece tans alone ves wen cease 
Taxes for general purposes must be levied by valuation uni- 
formly and proportionately. Hurd v. Sanitary Sewer District 
The law taxing shares of stock in banks as tangible property, 
being invalid as to national banks,.is also invalid as to state 
banks. State Bank v. Endres 


“Telegraphs and Telephones. 
Deprivation of personal use of corporate telephone service is 


not basis for damages. McGrew v. Nebraska Telephone Co. 


Trial. See APPEAL AND Error. Criminat Law. 


1. 


The credibility of a witness is a question for the jury though 
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his testimony be improbable. Shawnee State Bank v, Van- 
SYCRIO. ining hed azate apd da aid Vie RE See Vee Ose Oe EMG ae heen alba a eres 86 
A cautionary instruction as to epee witnesses and a general 
instruction that the jury are sole judges of the credibility of 
witnesses are not inconsistent. Penhansky v. Drake Realty 


Col structiow: (C0: esis zeae Sid eye da es tations wid Sais Siero ie 120 
Instruction held not to disparage the testimony of expert wit- 
nesses. Penhansky v. Drake Realty Construction Co. ........ 120 


An instruction which does not precisely state the issues may 
not be prejudicial. Penhansky v. Drake Realty Construction Co, 120 
A jury may find in favor of an employee and against the em- 
ployer if the evidence justifies it under the comparative negli- 
gence rule. Hlook vu, Payne co.cc cc ccc ccc ces cnet ececeneaee 252 
Instructions when considered as a whole held not erroneous 
for omitting reference to defense of contributory negligence. 
Cornforth v. Graham Ice Creant Co. .iccc cscs cccuccccecsaece 426 
A judgment will not be reversed because of faulty arrangement 
of instructions. Cornforth v. Graham Ice Cream Co. ........ 426 
Tf more explicit instructions are desired, complainant should 
tender them. Cornforth v. Graham Ice Cream Co. .........- 426 
Negligence of an electric company in erecting a guy.wire in an 
alley held a question for the jury. Harris v. Central Power 
COs ee ae iecee gave le gives Tansee) bie ceed eNO Rw SES ibrSreiane aneecete Pedsas . 500 
Where a verdict for atthe party gould be supported by 
sufficient evidence, the case should be submitted to the jury. 
Thomas 0, Jarecki occ cc cscs cc nese cn necceencceeseececens 549 
Instructions correctly stating the law when construed together 


- will be held free from error. Johnstou v. Aden ..........0. 625 


Instructions stating the law correctly as a whole are sufficient, 
though one or more of them, taken separately, are inaccurate. 
Sanders v, Nightengale ...........0.. ie Biare dkereleleserear sd aistelang 667 
An erroneous instruction not prejudicial will not justify a 
reversal. Gooch Milling € Elevator Co. v. Chicago, B. & 
ORE COs Bis 6 ees Sb SES Ree as aia AeA ae Soe Calin iO wees 693 
It is an abuse of discretion to deny withdrawal of rest to 
correct error in evidence on a material matter, when not 
prejudicial to the other party. Baxter v. Nebraska B. & I, Co. 748 
In an action for damages from a collision, evidence held to 
warrant submission of case to jury. Ross v. Omaha & C. B. 
Street Re. C0s-3 cei viet hide tidal ows idee Gast Sa aa toee nthe eae 823 
Neither party is entitled to. haye a law action transferred to 
a court of equity, unless the issues are so numerous that a 
jury cannot give them intelligent consideration. Merritt v. 
Johnston ........eeee ea Seine Sa eheise chess. Gee's aia erase wie lates tia a site 859 
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17. Refusal to transfer an action on a contract of employment to 


an equity court Aeld not error. Merritt v. Johnston ...... .. 859 
Trover. 
Evidence held to show plaintiff entitled to recover value of 
bonds converted. Jeffery v. Burnham .........ccceevcceees - 133 


Vendor and Purchaser. 

1. A purchaser’s right to have an incumbrance discharged before 
acceptance of title may be waived by parol. Farmers Invest- 
ment Ca. UV. O'Brien civscceccncccccscevsccccecessccscsvesces ID 

2. Provisions of contract that vendor should furnish abstract and 
pay certain charges against the land held waived. Farmers 
Investment Co, uv. O'Brien oi. ccc ccc cece een te eee ee eenene 19 

3. Vendor held not to have breached his contract by not having 
a lien satisfied, until informed of the lien and given reasonable 
opportunity to satisfy it. Farmers Investment Co. v. O’Brien 19 

4. Where a purchaser of land knows of an undisclosed defect in 
the title, it is his duty to notify the vendor and give a reason- 
able opportunity to cure it. Miller v. Ruzicka .............. 158 

5. An undisclosed defect in title which is cured before decree in 
an action to recover the purchase price is not available to the 
purchaser as a defense, nor a basis for rescission on his cross~ 
bill. Miller v. Ruzicka .........ce0e Jag tava Ee ere 152 

6. The value placed on land in an exchange is not binding on 
the owner in a suit for failure to perform. Miller v. Ruzicka 152 

7%. The remedies for failure to exchange land are specific perform- 
ance or rescission. Muller v. Ruzicka 2.0.0.0... cece seeeees 152 

8. Evidence held to sustain decree for plaintiff in suit to recover 
money paid on a land contract procured by fraud. Simmons 
Ve BORCR. ato anne dene wae eens gh SSO Aes SP Gyo Nid eae Dew are 853 


Venue. 

1. An action to foreclose a vendor’s lien is properly brought in 
the county where the land is located. Miller v. Ruzicka ...... 152 

2. A suit to rescind a contract for fraud is transitory, though 
part of the relief asked is the cancelation of mortgages. 
Scow v. Bankers Fire Ins. Co. csccccccccceas begat Mie oh ace . 241 

3. A suit to rescind a contract for fraud and to cancel mortgages 
need not be brought in the county where the mortgaged land 


is situated. Scow v. Bankers Fire Ins. Co. ....ccceeene case 241 
4, Action against absconding debtor held brought in proper 
county. Skala v. Brockman ..ccesecsccccuccseccncuseccceces 259 


Waters. See InyuNCTION, 1. 
1. It is within legislative discretion to exempt city property used 
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10. 


11. 


12. 


13. 
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exclusively for other than agricultural purposes .from taxation 
for irrigation purposes. Erickson v. Nine Mile Irrigation 
DISETUGE 9 salle h digie's. oa Sk he Ee aR ine ORE ot edn BES Oe eS 
Irrigation district assessments to pay bonded debts and for 
maintenance and’ operation are special assessments, even 
though not made by acreage or frontage. Erickson v. Nine 


Mile Irrigation District... ccc. cscs cece cence cet nv ene cueees ste 
Special assessments substantially according to benefits are 
valid. Erickson v. Nine Mile Irrigation District ..... anata Sate 


City lots within an irrigation dstrict used exclusively for 
other than agricultural purposes are properly distinguished from 
lots susceptible to special benefits. Erickson v. Nine Mile 
EVTigattOn: DAStricl sol S eke SEs Sa eS COaN Se eee Od p 
All real property within an irrigation district subject to taxa- 
tion in favor of bondholders when the bonds are issued re- 
mains liable to tax, notwithstanding subsequent legislation 
exempting city lots. Erickson v. Nine Mile Irrigation District 
An irrigation district is a public corporation, organized to fur- 
nish water for irrigation to all landowners within the district 
upon equitable terms. Siate v. Gering Irrigation District .... 
Lateral ditches should be provided by an irrigation district to 
furnish a just apportionment of water to each landowner. 
State v. Gering Irrigation District oc. cc cece cece ce eee e ene 
Owners of land within an irrigation district may by agreement 
control laterals if the district fail to do so. State v. Gering 
Irrigation Dtstrict .cccsce cece rece eee c ence ee een ceeteeeees eae 
Appropriation of water for power purposes prior to legislation 
declaring waters in streams of the state to be property of the 
public was under the common law. Southern Nebraska Power 
Co; Os Taylors cisdiens deereg cd sakes Siie 9 ne Pega ee eae 
A water-power right is Hit a “franchise” under the statute 
prohibiting a public utility corporation from issuing stock 
based on the value of its franchise. Southern Nebraska Power 
Co. v, Taylor ..cccccccce cc cere tense tes ceeteeneneeseres bigs 
A water-power right is a vested property right which may not 
be taken away or impaired without compensation. Southern 
Nebraska Power Co. v. Taylor w.ccceccscccescceeeees seeeee 
The state railway commission may authorize a public utility 
corporation to issue stock based on the value of its water- 
power right. Southern Nebraska Power Co. v. Taylor ...... 
The statute prohibiting the state railway commission from 
granting authority to a public utility corporation to issue stock 
based on the value of its franchise held not applicable to a 
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Wills. See CHARITIES. 


1. 


2. 


13. 


14, 


15. 


16. 


A devise which is not contrary to settled principles of law or- 

to a statute will be sustained. Ellott v. Quinn .........0.3. 5 
In construing a will, relevant circumstances surrounding the 
testator at the time of its execution will be considered. Elliott 
UW, QUINN, ivecicciede soba ee eolaees os 5 opt Sa aes BART G oa tota a ole 7 
A devise by implication must so clearly result from the express 
wording of the will that a contrary intention cannot be sup- 
posed. Hunter v. Miller wi... cc cece cece cece cc ue eves cececns 219 
The presumption that testator intended to fully dispose of his 

estate will not overcome the rule requiring an express or im- 


a 


plied provision to disinherit an heir. Hunter v. Miller ...... 219 
The intention of the testator expressed in his will in terms or 
by necessary implication controls. Hunter v. Miller ....... ee 219 


Devise of a life estate to A. with remainder to B. in case A. 
died without issue, with no express disposition in case A. died 
with issue, held not to vest a remainder in the children of A. 
Hunter uv. Miller occ ccc vcneccccccccccuuccsceccccvecceoee 219 
Where there was a devise to A. for life with remainder to B. 


_ in case A. died without issue, held that testator died intestate 


as to the remainder; A. tevin died leaving issue. Hunter 
Vv, Miller .ccececvees Meee ne Go tdsieaisentha a acne seis Sse Bikey aiee Bdae BLD: 
The term “issue” held. not used in a restricted sense as re- 
ferring to one child. Hunter v. Miller ......cccccceeccceseeee Q19 
A devise to A. for life with remainder to her “lawful heirs” 
held to vest a fee in A. Myers v. Myers ..cccccccccecceees 230 
The rule in Shelley’s case is operative in Nebraska. Myers 


Us MYCLS ied eid ye ne tie mass baie signe brea Wg al esas averg SACS uy’ wat G io ssa tavesi 230 
A divorce with settlement of permanent alimony held an 
implied revocation of will. In re Estate of Martin ........ 289 


An implied revocation of a will by divorce with alimony is not 
rebutted by showing of affection of husband or a mere in- 
tention that the will should stand. In re Estate of Martin 289 
Circumstances occuring after revocation of will cannot be 
resorted to in determining whether there was a revocation. 
In re Estate of Martin .......... ellekaie cette ttade Wiechnaaie Ns .. 289 
Where the evidence is conflicting, issues as to mental in- 
capacity and undue influence should be submitted to the jury. 
In re Estate of Kubat ....... cc ccc ccc cn ence cence ncucescucece 671 
If a testator knows the extent and character of his property, 
the natural objects of his bounty, and the purposes of his de- 
vises and bequests, he is mentally competent. In re Estate 
Of BMD GE: so viens ove inte laos SEAT eR Ose Mad Bie, 6: Fare aeause pw ote 671 
Evidence held to sustain findings of mental incapacity and 
undue influence. In re Estate of Kubat ............ a elee ueaes «. 671 
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Witnesses. 
1, An expert accountant who has examined books of a public 
officer to ascertain issuable facts may refresh his memory from 
a compilation and testify to the result of his examination. 
Heilman v. State  ciccccccccccccccccccccccccccsscensccscee 1D 
2. A party surprised by the testimony of his witness may show 
that he made contradictory statements before the trial. 
Penhansky uv. Drake Realiy Construction Co. .......0..c00. 120 
3. A communication by a patient to his physician not necessary 
to discharge of the latter’s duties is not privileged. Nichols 
VU. State sssceeces iasetd e) saba'oys.04 Siaiere a ecelacdry vie buelerwcas-a setae tres BOB 
4. In a proceeding to probate a lost will, the proponent who is 
a devisee or an heir is competent to testify to conversations 
with the deceased testatrix. In re Estate of Kane .......... 449 


